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REPORTS  OF  CASES 

AEGUED  AND  DETERMINED 

IN  THE 

SURROGATES'  COURTS 

OF  THB 

STATE  OF  NEW  YORK. 


Nbw  York  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOOATB. — March,  1889. 

Mattbb  op  Constantine. 

In  the  matter  of  the  application  o/*  Louis  Constan- 
TiNB  for  letters  testamentary  of  guardianship 
under  the  will  of  Mabgabet  Constantine,  de- 
ceased. 

Under  section  2852  of  the  Code  of  Civil  Procedure,  a  person  who  Is  ap- 
pointed guardian  upon  the  happening  of  a  future  event,  e.  g,  when  he 
shall  attain  his  majority,  who  does  not  qualify  within  thirty  days,  or  if 
the  Surrogate  shall  extend  the  time,  within  three  months  after  the 
attainment  of  his  majority,  will  be  deemed  to  have  renounced  the  ap- 
pointment as  guardian. 

Petition  of  Louis  Constantine  for  letters  of  testa- 
mentary guardianship,  under   the  will  of  Margaret 

Vol.  n.— 1 
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Constantine,  deceased,  of  the  persons  and  estates  of 
certain  minor  children  of  the  decedent. 
The  facts  appear  in  the  opinion. 

Rodman  A  Adams,  for  the  pti\iiofMT. 

The  Surrogate. — By  the  last  will  and  testament 
of  the  decedent,  admitted  to  probate  June  19,  1883, 
Andrew  J.  Constantine  was  appointed  guardian  of  the 
persons  and  estates  of  the  testatrix's  minor  children 
until  the  petitioner  herein  should  become  of  age ;  and 
at  that  time,  he,  by  the  terms  of  the  will,  was  ap- 
pointed the  guardian  of  the  persons  and  estates  of 
such  of  the  testatrix's  children  as  should  then  be  minors, 
and  during  their  minority.  The  petitioner  attained 
majority  on  the  9th  day  ofi  December,  1884,  and  he 
now  applies  for  letters  of  testamentary  guardianship. 

The  application  in  this  aspect  is  novel,  and  has 
never,  so  far  as  I  am  aware,  received  judicial  deter- 
mination. Section  2852  Code  of  Civ.  Pro.,  provides : 
"  Where  a  will  containing  the  appointment  of  a  guar- 
dian, is  admitted  to  probate,  the  person  appointed 
guardian  must,  within  thirty  days  thereafter,  qualify, 
as  prescribed  in  section  two  thousand  five  hundred 
and  ninety-four  of  this  act ;  otherwise  he  is  deemed  to 
have  renounced  the  appointment.  But  the  Surrogate 
may  extend  the  time  so  to  qualify,  upon  good  cause 
shown,  for  not  more  than  three  months " 

My  construction  of  this  section  is  that  the  clause 
"  Where  a  will  containing  the  appointment  of  a  guar- 
dian is  admitted  to  probate,  the  person  appointed 
guardian  must  within  thirty  days  thereafter,  qualify," 
etc.,  not  only  was  intended  to  apply  to  the  case  where 
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a  testamentary  guardian  could  qualify  under  the 
terms  of  the  will  within  thirty  days,  or  three  months, 
after  the  probate  thereof,  but  also  applies  to  the  case 
where  the  appointment  of  a  guardian  is  to  take  effect 
upon  the  happening  of  any  contingency ;  and,  in  the 
latter  instance,  unless  he  qualifies  within  thirty  days 
or  three  months  from  the  date  of  the  happening  of 
the  contingency,  he  is  deemed  to  have  renounced  the 
appointment.  In  the  matter  under  consideration,  the 
contingency  happened  when  the  applicant  herein  at- 
tained majority,  namely,  on  the  9th  day  of  Deceinber, 
1884,  which  was  more  than  a  year  after  the  will  was 
admitted  to  probate.  The  applicant,  although  he  has 
not  applied  within  the  time  specified  in  section  2852, 
nevertheless  claims  that  the  court  should  award  him 
letters  of  guardianship  under  the  will.  The  argument 
which  he  has  made  in  support  of  the  interpretation 
which  he  insists  justifies  his  claim  is  a  very  plausible 
onfe.  The  construction,  however,  which  Surrogate 
Calvin  has  put  upon  the  section  mentioned  in  his  de- 
cision in  the  Matter  of  the  Estate  of  Lambrecht,  JST.  T. 
Daily  Register j  23  April,  1881,  accords  more  with  the 
seeming  intention  of  the  section,  and  the  interests  and 
security  of  infants,  and  should  be  followed.  He  held 
that  a  failure  to  qualify  within  the  time  prescribed  by 
the  section  involved  the  loss  of  all  right  under  the  will 
to  letters  of  testamentary  guardianship.  The  peti- 
tioner having  similarly  failed  to  qualify  in  the  present 
case,  his  application  is  denied. 

Note.    The  rule  was  otherwise  as  to  wills  proved  before  September  1, 
1880,  Oeoghegan  y.  Foley,  5  Bedf,  (K)l. 
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Orange  County.— Hon.  ROSWELL  C.  COLEMAN, 

Surrogate. — February,  1889. 

Matter  of  Harris. 

In  the  matter  of  the  appraisement  of  the  estate  of 

Carrie  W.  Harris,  deceased. 

A  provision  in  a  will  by  a  married  woman  in  favor  of  her  husband  will  not, 
nnless  so  declared  in  express  terms,  be  held  to  be  in  lieu  of  the  articles 
of  personal  property  which  under  Laws  1887,  ch.  680,  §  13,  the  husband 
is  entitled  to  have  set  apart  by  appraisers  out  of  the  estate  of  his  de- 
ceased wife. 

Motion  on  behalf  of  the  husband  to  compel  the  ap- 
praisers to  set  apart  for  him  certain  personal  property^ 
pursuant  to  Laws  1887,  ch.  630. 

The  facts  appear  in  the  opinion. 

M.  J.  DoNOYAK,/or  Francis  Habbis,  hiuiband. 

X.  Van  Ambb,  for  Isaac  R.  Glbmbnts  and  Sblah  R.  Corwin,  easec- 
utora. 

The  Surrogate. — The  testatrix  by  her  will  gave 
to  her  sister  Addie  N.  Eobins  all  her  household  goods 
and  furniture.  Her  only  provision  in  the  will  in  favor 
of  her  husband  is  the  following : 

"  I  give  and  devise  to  my  husband  Francis  Harris 
the  use  for  and  during  the  term  of  his  natural  life,  of 
the  said  farm  owned  by  me." 

Mrs.  Harris  died  December  15,  1888,  leaving  her 
husband  surviving  her,  but  no  children. 

At  the  taking  of  the  inventory,  the  husband  re- 
quested the  executor  to  have  the  appraiser  set  apart 
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to  him  the  property  which  would  have  been  set  apart 
to  a  widow  in  the  case  of  a  man  dying  leaving  a  widow. 
This  the  executx)r8  refused  to  do.  This  motion  is  made 
to  compel  the  executors  and  appraisers  so  to  do. 

By  chap.  630  of  the  Laws  of  1887  it  is  provided : 
Section  13.  "  When  a  married  woman  or  widow  shall 
die,  leaving  her  surviving  a  husband  or  a  minor  child 
or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  appraisers  for  the  benefit  of 
such  husband  or  minor  child  or  children  as  is  now  pro- 
vided by  law  in  the  case  of  a  man  dying  and  leaving  a 
widow  or  minor  children." 

I  find  no  adjudication  directly  upon  this  statute, 
but  it  would  seem  that  the  same  rules  of  law  are  ap- 
plicable as  have  been  applied  to  the  provisions  in  favor 
of  widows.  The  provision  for  the  husband  in  this  will 
is  not  made,  in  terms,  in  lieu  of  any  statutory  rights 
he  may  have  and  "  it  is  an  established  principle  that 
a  provision  in  a  will  of  a  husband  in  favor  of  the  wife 
will  never  be  construed  by  implication  to  be  in  lieu  of 
dower  or  any  other  interest  in  his  estate  given  by  law.'* 
Sheldon  v.  BUss,  8  N.  F.  31,  35. 

So  too  it  has  been  held  that  this  class  of  property 
forms  no  part  of  the  estate  as  a  subject  of  bequest. 
The  testator  could  no  more  divest  his  widow  of  it  by 
will  than  he  could  her  dower  in  real  estate.  Vedder 
V.  Saxton,  46  Barb.  188 ;  Sheldon  v.  Bliss,  supra. 

By  the  statutes  making  provision  for  widows  and 
minors  the  language  in  each  case  is  '^  where  a  man 
leaving  a  family  shall  die."  In  such  case  it  is  there- 
fore necessary  to  determine  in  every  case  whether 
there  was  a  family.     It  has  been  held  that  a  widow 
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and  a  female  relative  living  with  the  deceased  at  the 
time  of  his  death  constituted  a  family.  By  the  statute 
of  1887  however  the  words  "  leaving  a  family  "  are 
not  used.  It  is  therefore  unnecessary  to  ascertain 
whether  the  husband  alone  could  constitute  a  family. 
I  am  of  opinion  therefore  that  there  is  nothing  in  the 
will  which  deprives  the  husband  of  the  rights  given 
him  by  the  statute  of  1887,  and  that  the  appraisers 
should  set  apart  for  him  the  property  mentioned  in 
chap.  470  of  the  Laws  of  1874  and  by  sec.  2  of  chap. 
157  of  the  Laws  of  1842. 


■«*•»» 


New  York  County.— Hon.  RASTUS.  S.  RANSOM, 

SUREOGATE. — ^April,  1889. 

Matter  of  Nickerson. 

In  the  matter  of  the  estate  of  John  K.  Nickerson, 

deceased. 


Where  a  person  has  taken  possession  of  certain  personal  property  belong- 
ing to  the  estate  of  a  decedent,  and  which  he  has  delivered  to  others, 
under  a  claim  that  he  has  done  so  In  accordance  with  the  wishes  of  de- 
cedent, the  burden  is  on  such  person  to  show  that  such  property  is  not 
still  under  his  control,  and  in  the  absence  of  such  proof,  his  failure  to 
repair  his  former  illegal  action  is  a  withholding.  The  law  presumes 
every  act  in  itself  unlawful  to  have  been  wrongfully  intended  until  the 
contrary  appears.  In  such  a  case,  where  the  respondent  is  an  inter- 
loper, who  gained  control  illegally  of  the  property,  and  has  unwillingly 
disclosed  information  with  reference  to  its  existence  and  whereabouts, 
and  was  disingenuous  in  answering  interrogatories  of  examining  coun- 
sel, such  person  may  be  charged  with  the  costs  of  the  proceeding  to 
discover  the  property. 
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Petition  for  the  discovery  of  certain  personal  pro- 
perty belonging  to  the  estate  of  John  B.  Nickerson, 
deceased^  and  claimed  to  have  been  withheld  by  E.  B. 
Dasenbury,  brought  under  sections  2706  et  seq.  of  the 
Code  of  Civil  Procedure. 

The  facts  appear  in  the  opinion. 

HiLKOB  A  Willis, /or  petitioner. 

Bakbb  Johnson,  for  £.  B.  DussiiBTJBTy  re^ondenU 

The  Surrogate. — Subsequent  to  the  death  of  the 
decedent,  the  respondent,  E.  B.  Dusenburj,  who  had 
boarded  in  the  same  house  with  him  prior  to  his  death, 
took  possession  of  certain  personal  property  belonging 
to  this  estate.  A  portion  of  this  property  has  since 
been  delivered  into  the  custody  of  the  Surrogate,  but 
was  not  so  delivered  until  this  proceeding  was  com- 
menced. Two  trunks  and  some  jewelry  were  sent  to 
Maine  to  certain  relatives  of  the  intestate  by  the  re- 
spondent, who  claims  to  have  done  so  in  accordance 
with  the  intentions  of  decedent  as  expressed  to  him. 
No  claim  is  made  that  this  delivery  constituted  a  gift 
by  the  decedent  to  the  consignees.  In  fact,  such  a 
contention  was  expressly  disclaimed  by  respondent's 
counsel  upon  the  first  argument. 

When  the  matter  was  first  submitted  to'  the  Surro- 
gate a  memorandum  was  handed  down,  by  which  the 
proceeding  was  ordered  back  to  the  assistant  to  take 
testimony  upon  the  point  whether  or  not  this  property, 
sent  away  by  the  respondent,  is  now  under  his  con- 
trol, and  deferring  further  consideration  of  the  appli- 
cation until  such  additional  proof  is  taken.    Nearly 
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350  folios  of  testimony  were  taken  pursuant  to  this 
direction. 

The  respondent  gave  no  testimony  tending  to  show 
that  by  any  affirmative  act  of  his  own  he  sought  to 
regain  possession  of  the  property  after  he  became 
aware  that  his  possession  and  disposition  of  the  same 
had  been  illegal  and  in  contravention  of  the  rights  of 
the  legal  representatives  of  the  deceased.  I  am  of 
opinion  that  the  fact  having  been  established  that  he 
was  in  possession  of  the  property,  and  disposed  of  the 
same  in  violation  of  the  rights  of  the  administratrix, 
the  burden  rested  upon  him  to  show  that  it  was  not 
under  his  control.  It  certainly  cannot  be  that  a  pre- 
sumption arises  in  favor  of  the  respondent  that  he  is 
unable  to  restore  the  property  to  its  proper  custodian. 
The  respondent  illegally  sent  the  property  out  of  the 
state.  K  he  cannot  restore  it,  he  is  bound  to  show 
the  reason  why.  If  it  is  not  still  under  his  control, 
he  is  bound  to  show  that  fact  and  the  reason  therefor. 
Simply  showing  that  he  has  sent  it  somewhere  does 
not  prove  that  he  has  not  still  dominion  over  it.  It 
is  conceivable  that  it  might  have  been  sent  away  by 
him  on  condition  that  it  would  be  returned  in  certain 
contingencies,  e.  g.,  in  case  of  suit  against  him  by  the 
administratrix.  To  adopt  a  diflferent  rule  would  be  to 
hold  that  nothing  shall  be  considered  under  a  person's 
control  except  it  is  in  actual  physical  custody  at  the 
moment.  Besides,  it  was  peculiarly  within  the  power 
of  the  respondent  to  adduce  the  proof  to  establish  this 
proposition,  and  the  elementary  rule  under  such  cir- 
cumstances applies. 

But  independent  of  the  burden  of  proof,  and  apart 
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from  the  consideration  of  what  presumption,  if  any, 
arises,  there  is  sufficient  proof  to  warrant  a  finding 
that,  upon  the  request  of  the  respondent,  the  property 
would  be  restored.  In  view  of  this  finding,  the  con- 
clusion is  inevitable  that  the  property  is  under  his 
control.  Knowing  that  by  this  simple,  inexpensive 
method,  without  the  necessity  for  resorting  to  legal 
process,  he  could  repair  his  former  illegal  action,  his 
failure  to  do  so  must  be  considered  a  withholding. 

Upon  the  question  of  costs,  the  controlling  fact  is 
that  the  respondent  is  an  interloper ;  that  he  gained 
control  illegally  of  the  property,  unwillingly  disclosed 
information  with  reference  to  its  existence  and  where- 
abouts, and  was  disingenuous  in  answering  the  inter- 
rogatories of  examining  counsel. 

The  costs  of  the  proceeding  will  be  charged  against 
the  respondent,  for  the  reason  that  this  investigation 
would  have  been  avoided  had  he  acted  in  an  impartial 
and  candid  manner,  and  the  illegal  act  was  his  by 
which  the  property  waa  prevented  from  coming  into 
the  possession  of  the  administratrix.  The  law  pre- 
sumes every  act,  in  itself  unlawful,  to  have  been 
wrongfully  intended  until  the  contrary  appears,  and 
this  presumption  is  not  confined  to  criminal  proceed- 
ings,  but  applies  to  civil  cases  as  well.  Taylor's  Evi- 
dence, sec.  103 ;  1  Greenleaf,  sec.  34. 

His  claim  of  having  acted  in  good  faith  can  only  be 
regarded  as  a  pretence,  in  view  of  his  failure,  after 
discovering  that  his  conduct  had  been  without  warrant 
of  law,  to  make  any  effort  to  regain  possession  of  the 
property. 
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C4.TTABAUGUS  ComTTY.— HoN.  ALFRED  SPRING,  Sub- 
rogate,— ^April,  1889. 

Matter  op  STRiCKLAin). 

In  the  matter  of  the  estate  of  Dan  A.  Strickland, 

deceased. 

A.  father  mortgaged  his  farm  in  1878,  and  paid  the  proceeds  thereof  to  his 
son,  who  invested  the  same.  The  son  paid  Interest  on  the  mortgage 
given  hy  the  father  for  some  years.  Then  the  son,  wished  to  pay  a 
lower  rate  of  interest,  and  the  father  in  1870  executed  a  new  mortgage 
on  his  farm,  with  the  proceeds  of  which  last  mortgage,  the  son  paid  off 
the  former  one.  The  son  paid  interest  on  the  last  mortgage  until  ahout 
the  time  of  his  death,  in  1882.  The  son's  hooks  showed  a  final  settle- 
ment in  1879  with  his  father,  and  charged  him  with  the  payments 
thereafter  made.  There  was  no  allusion  in  the  son's  hooks  to  the 
mortgage  or  to  his  liability  tmder  it,  but  the  testimony  established  the 
facts  above  given.  Heldf  that  the  loans  were  made  for  the  son's  bene- 
fit, and  that  the  Statute  of  Limitations  did  not  bar  the  father's  claim 
against  his  estate. 

The  father  also  made  a  claim  against  the  deceased  son's  estate  for  services 
in  relation  to  the  care  of  stock,  food  for  the  stock,  and  board  for  the 
son  and  his  servants.  It  did  not  appear  that  any  of  the  items  were 
ever  presented  to  the  decedent,  and  there  was  no  allusion  to  it  in  any 
of  his  books.  The  father  himself  had  no  account  or  memoranda  show- 
ing any  of  these  transactions,  but  made  up  his  charges  solely  from  re- 
collection. The  father  and  son  had  at  least  two  settlements,  and  a 
note  was  given  as  evidence  of  indebtedness  from  the  son,  and  money 
was  often  paid  by  one  to  the  other  in  payment  of  claims  and  accounts, 
yet  this  claim  of  the  father  for  services  and  expenses  nowhere  appear- 
ed. Held,  that  such  claim  must  be  disallowed,  there  being  no  proof 
of  an  express  agreement,  or  mutual  expectation  of  payment. 

Lsr  the  matter  of  the  personal  claim  of  the  adminis- 
trator against  the  estate  of  Dan  A.  Strickland,  de- 
ceased. 

The  facts  sufficiently  appear  in  the  opinion. 
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A.  D.  SooTT, /or  claimant, 

G.  D.  MxTBBAT  and  W.  S.  Thbasheb, /or  conteating  creditors. 

The  Stjkkogate. — The  claimant  is  the  father  and 
administrator  of  the  decedent— Dan  A.  Strickland. 

The  first  claim  arises  out  of  certain  mortgages 
given  by  the  father,  which  it  is  alleged  were  really 
for  the  benefit  of  the  son. 

In  1873  the  son,  then  having  barely  attained  his 
majority,  desired  to  purchase  a  farm  in  Otto  in  this 
county,  called  "The  Parkinson  Farm."  To  accom- 
plish this  the  father  gave  a  mortgage  on  his  own 
farm  to  one  Sally  French  for  two  thousand  dollars, 
the  proceeds  of  which  were  paid  to  the  son.  In  1879, 
Dan  A.,  who  was  paying  the  interest  on  this  mortgage 
at  the  rate  of  seven  per  centum,  wished  another  one 
given  at  a  lower  rate  of  interest.  The  father  accord- 
ingly mortgaged  his  farm  to  the  Mutual  Life  Insur- 
ance Company  for  two  thousand  five  hundred  dollars, 
and  put  of  this  the  son  used  $2,150  in  paying  the 
preceding  mortgage  and  for  other  purposes,  while  the 
father  had  the  remaining  three  hundred  and  fifty  dol- 
lars. The  interest  on  this  mortgage  was  paid  by  de- 
cedent until  about  the  time  of  his  death  in  1882,  and 
the  mortgage  then  remained  a  lien  on  the  farm  of  the 
father,  except  that  Dan  A.  paid  one  hundred  dollars 
of  the  principal  sum  of  this  encumbrance. 

The  evidence  establishing  this  is  uncontradicted, 
and  clearly  shows  these  loans  were  for  the  benefit  of 
the  intestate.  The  contestants'  objection  that  this 
claim  is  invalid  by  reason  of  the  running  of  the  Stat- 
ute of  Limitations  is  hardly  tenable. 

The  decedent  recognized  and  kept  alive  the  original 
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debt  by  paying  interest  on  it  from  time  to  time.  It 
was  not  necessary  that  these  pajnnients  be  made  di- 
rectly to  Strickland  as  long  as  they  were  in  recognition 
of  the  debt  itself.  But  even  if  the  first  loan  had  be- 
come tainted  with  this  defence,  it  was  cured  and  the 
debt  revived  by  giving  tiie  second  mortgage  and  pay- 
ing the  avails  to  the  son. 

The  only  evidence  militating  against  this  demand 
is  tiiat  the  books  of  the  decedent  show  a  final  settle- 
ment between  father  and  son  in  1879,  and  after  that 
time  the  intestate  charges  the  payment  of  interest 
made  by  him  to  his  father ;  but  the  difficulty  with  this 
lies  in  the  fact  that  all  through  Dan's  books  there  is 
no  allusion  to  the  existence  of  this  mortgage  or  his 
liability  under  it  although  the  testimony  irresistibly 
establishes  it.  So  that  the  inference  is  very  strong 
that  this  charge,  making  a  distinctive,  unusual  one  by 
itself,  was  not  embraced  within  this  settlement  and 
may  not  have  been  deemed  necessary  as  long  as  the 
mortgage  existed  as  a  lien  against  the  father.  The 
payments  of  interest  made  by  the  son  and  charged  to 
the  father  would  tend  to  prevent  any  mistakes  arising 
as  to  the  person  actually  making  them. 

On  the  death  of  the  son  therefore  there  was  due 
claimant  the  sum  of  $2,050,  less  the  $1,600,  which 
he  credits  to  him,  leaving  due  to  the  father  $450  and 
interest  thereon  since  December,  1881. 

The  next  claim  of  the  father  is  for  services  rendered 
by  him  in  taking  care  of  stock  for  the  son,  and  fur- 
nishing him  with  fodder  and  grain  for  the  same,  and 
in  boarding  him  and  his  men. 

The  intestate  was  a  stockdealer,  buying  cattle,  hogs 
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and  horses,  bringing  them  to  his  father's  farm,  and 
disposing  of  them  from  there,  or  collecting  them  pre- 
paratory to  driving  them  to  the  cities  for  market. 
He  carried  on  this  business  extensively  from  his  earli- 
est manhood  until  his  death,  and  the  father  now  pre- 
sents a  claim  aggregating  nearly  two  thousand  dollars 
for  the  assistance  he  then  rendered  his  boy.  The 
claim  does  not  impress  me  favorably.  There  is  no 
proof  that  any  of  the  items  now  embraced  in  this  claim 
were  ever  presented  to  the  intestate.  There  is  no 
allusion  to  them  on  the  books  of  the  son ;  the  father 
himself  had  no  account  or  memoranda  showing  any  of 
these  transactions  but  made  up  his  charges  solely  from 
recollection;  at  least  two  settlements  were  had  be- 
tween the  father  and  son  and  a  note  was  given  as  evi- 
dence of  indebtedness  from  the  son,  and  money  was 
often  paid  by  one  to  the  other  in  payment  of  claims 
and  accounts  and  yet  during  these  ten  years  there  is 
nothing  indicating  that  the  father  was  making  up 
charges  which  he  expected  the  son  to  pay.  Claims 
of  this  character  presented  after  the  death  of  one  of 
the  parties  are  always  viewed  with  suspicion.  Kear- 
ney V.  McKeon,  85  iV^.  T.  139.  No  principle  of  law 
is  better  settled  than  that  the  foundation  for  a  recov- 
ery in  such  cases  must  be  an  express  agreement  or 
a  mutual  expectation  that  payment  is  to  be  made 
for  the  services  rendered,  and  many  of  the  circum- 
stances so  often  alluded  to  by  the  courts  in  rejecting 
claims  similar  to  Mr.  Strickland's,  exist  quite  point- 
edly in  this  case.  Williams  v.  Hutchinson,  3  N.  T. 
312.    Robinson  v.  Cushman,  2  Denio  149 ;  Shirley  v. 
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VaU,  38  How.  406 ;  Roblee  v.  Gallentine,  19  W.  Big. 
153,  154.     The  claim  must  be  disallowed. 

A  decree  will  be  entered  establishing  the  first  claim 
at  the  sum  of  four  hundred  and  fifty  dollars  and  inter- 
est thereon  since  December  6,  1881. 


Nbw  Tobk  County.— Hok.  RASTUS  S.  RANSOM, 

SUBBOGATB. — ^April,  1889. 

Matteb  of  YAif  Eleegk. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Abthub  T.  Hilton  as  administrator  of  the 
estate  of  Thomas  F.  Van  Klbece. 

Counsel  fees,  and  such  other  expenses  as  may  he  incurred  by  an  adminis- 
trator under  section  2562  of  the  Code  of  Civil  Procedure,  are  actual 
expenses  within  the  meaning  of  section  2557  of  that  Code,  and  may  be 
allowed  to  the  administrator  by  the  Surrogate,  even  though  the  estate 
out  of  which  they  are  directed  to  be  paid  amounts  to  less  than  one 
thousand  dollars. 

Accounting  of  Arthur  T.  Hilton,  administrator  of 
the  estate  of  Thomas  F.  Van  Kleeck,  deceased. 
The  facts  appear  in  the  opinion. 

W.  B.  Spoonrr, /or  administrator. 

Kblly  a  McRae, /or  Elizabeth  McIntybe,  legatee. 

Donald  McLean,  special  guardian  qf  Lulu  Van  Kleeck,  an  ir^fant 

The  Surrogate. — The  estate  or  fund  for  which  the 
administrator  is  accounting  is  less  than    $1,000  in 
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amount  or  value.  Objections  were  interposed  to  his 
account  and  the  issues  raised  thereby  have  been  dis- 
posed of  by  the  referee  to  whom  the  same  was  referred, 
and  a  decree  is  about  to  be  entered  confirming  his  re- 
port and  directing  distribution  of  the  estate.  Appli- 
cation is  made  by  the  administrator  for  an  allowance 
of  such  sum  as  may  be  awarded  under  section  2562  of 
the  Code  of  Civil  Procedure  for  the  days  occupied  in 
the  trial,  in  the  preparation  of  the  account,  and  in  the 
preparation  for  trial.  A  question  arises  whether  in 
view  of  the  limitation  of  power  of  the  Surrogate  to 
award  costs  contained  in  section  2557,  any  allowance 
can  be  made  for  the  services  respecting  which  claim 
is  made  by  the  administrator.  The  precise  question 
seems  never  to  have  been  decided. 

So  much  of  section  2557  as  has  any  relevancy  to 
the  question  declares  ^^  costs  other  than  actual  ex- 
penses cannot  be  paid  out  of  an  estate  or  fund  which 
is  less  than  one  thousand  dollars  in  amount  or  value." 
Sections  2560  and  2561  relate  to  awards  made  solely 
and  strictly  as  costs.  Section  2562  provides :  "  In  ad- 
dition to  the  sums  specified  in  the  last  two  sections. 
The  Surrogate  may,  in  his  discretion,  allow  an  ad- 
ministrator, ....  upon  a  judicial  settlement  of  his 
account,  such  a  sum  as  the  Surrogate  deems  reasonable 
for  his  counsel  fees  and  other  expenses,  not  exceeding 
ten  dollars  for  each  day  occupied  in  the  trial,  and  nec- 
essarily occupied  in  preparing  his  account  for  settle-. 
ment,  and  otherwise  preparing  for  trial." 

Section  2557  plainly  recognizes  the  authority  of 
the  Surrogate  to  allow  actual  expenses,  where  the  es- 
tate amounts  to  less  than  one  thousand  dollars  in  value. 
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Section  2562  empowers  the  Surrogate  to  make  the  al- 
lowances therein  mentioned  to  a  party  *^  for  his  counsel 
fees  and  other  expenses/'  Comparison  of  these  two 
sections  shows  that  such  counsel  fees,  as  well  as  such 
other  expenses  as  may  be  properly  incurred  in  the 
rendition  of  the  services  referred  to  in  section  2562, 
are  actual  expenses  within  the  meaning  of  the  section 
2557,  which  the  Surrogate  can  allow,  although  the  es- 
tate out  of  which  they  are  directed  to  be  paid  does 
not  exceed  in  amount  or  value  one  thousand  dollars. 

I  have  indicated  on  the  administrator  s  cost  bill  the 
amount  which  I  have  allowed  the  administrator. 


t«>>i 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — ^May,  1889. 

Matter  op  Cukard. 

In  the  matter  of  the  estate  of  Edward  Cunard,  der 

ceased. 

* 

Where,  on  application  of  the  administrator  for  disoovery  of  the  property 
of  the  deceased,  for  appraisement,  the  answer  of  the  respondent  shows 
that  previous  to  death  of  decedent,  assets  of  the  decedent  came  right- 
fully into  the  possession  of  respondent,  with  the  right  to  dispose  of 
them  ;  and  that  they  have  rightfully  remained  in  his  hands  subsequent 
to  the  death  of  decedent,  by  virtue  of  respondent's  contract  with  the 
representatives  of  decedent,  the  application  for  discovery  will  be  denied. 

Petition  of  Bach  Cunard,  ancillary  administrator 
of   Edward  Cunard,  deceased,  for  the  discovery  of 
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property  under  sections  2706,  2714  of  the  Code  of 
Civil  Procedure. 

The  facts  appear  in  the  petition. 

Whttt/)ck  a  Simons /or  Bach  Cunard,  petitioner. 

BuTLKB,  Stillman  A  HuBBABD /or  Ghables  J.  Fbanklin,  respondent 

The  Surrogate. — This  is  a  petition  by  the  ancil- 
lary administrator  of  decedent  for  the  discovery  of 
property  under  sections  2706-2714  of  the  Code. 

The  petition  alleges  that  the  deceased  left  a  large 
amount  of  personal  property,  consisting  of  cash  and 
securities,  with  respondent,  and  that  he  now  has  pos- 
session of,  or  within  his  knowledge,  a  large  part  of 
the  same  amounting  to  about  $200,000 ;  alleges  de- 
mand for  delivery  and  for  information  concerning  the 
same,  and  refusal  of  respondent  to  comply  with  the 
demands. 

The  answer  admits  that  the  decedent  left  a  large 
amount  of  personal  property  of  the  character  men- 
tioned, and  that  at  his  death  there  was  personal 
property  in  the  possession  of  the  respondent.  Re- 
spondent denies  that  he  was  the  agent  of  the  decedent, 
but  states  that  the  property  was  left  by  decedent  in 
his  possession,  with  authority  to  use  the  same  as 
he  saw  fit  in  business  enterprises  and  transactions. 
That  after  the  decedent's  death  and  the  appointment 
of  the  petitioner  as  administrator  in  England,  the  pe- 
titioner filed  an  inventory  in  England,  which  included 
a  schedule  of  the  personal  property  in  this  country  in 
the  hands  of  the  respondent.  After  his  appointment 
in  England,  the  petitioner  left  the  property  in  this 
country  in  the  respondent's  hands  and  consented  that 

Vol.  n.— 2 
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he  should  continue  in  the  same  relation  thereto  as  he 
had  been  before  decedent's  death.  Matters  so  contin- 
ued for  a  number  of  years. 

The  respondent  states  that  he  paid  petitioner 
$100,000,  being  his  proportion  of  the  decedent's 
property  in  this  country,  and  also  paid  the  shares 
of  other  persons  entitled  to  distribution,  and  adjusted 
the  claims  of  other  distributees  to  a  share  of  assets  of 
the  estate  in  this  country.  He  alleges  that  all  the 
property  of  the  decedent  remaining  in  his  hfinds  was 
paid  to  the  di^stributees,  as  aforesaid,  and  that  nothing 
now  remains  in  his  possession ;  that  since  the  appoint- 
ment of  the  administrator  in  1878,  the  latter  has  been 
aware  of  the  property  of  the  decedent  in  his  hands 
and  has  had  full  information  with  reference  thereto 
and  statements  of  accounts  thereof,  and  that  he  has 
gone  over  fully  from  time  to  time  the  matters  in  this 
country  with  the  respondent. 

So  far  as  the  application  for  the  discovery  relates 
to  cash  alleged  to  be  in  respondent's  possession,  it 
must  be  denied.  Matter  of  Knittel,  5  Dem.  371 ; 
Matter  of  Nay,  6  Dem.  346. 

The  application  with  reference  to  the  discovery  of 
securities  remains  to  be  considered. 

Counsel  for  the  petitioner  claims  that,  while  the 
answer  may  be  of  service  in  defining  the  issues  to  be 
considered  in  the  examination  asked  for,  it  is  not  suf- 
ficient to  prevent  such  examination.  He  urges  that 
section  2710  provides  the  only  means  by  which  the 
inquiry  may  be  prevented,  viz.,  by  alleging  title  in 
the  respondent,  or  claim  of  possession  by  virtue  of  a 
lien. 
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Surrogate  Coffin  held,  in  the  Estate  of  Masteraon, 
6  Dem.  460,  that  an  answer,  though  inartificially  and 
discursively  drawn,  may  entitle  the  respondent  to  a 
dismissal  of  the  proceedings  if  the  court  is  able  to 
infer  from  the  allegations  of  fact  a  claim  of  owneiv 
ship  or  title  to  the  possession  of  the  property. 

In  the  matter  of  Wing,  41  Uun  452,  the  answer 
recited  that  the  property,  bonds  and  notes  in  question 
were  placed  in  the  respondent's  hands  by  the  deceased 
under  an  agreement  between  them  that  the  respond- 
ent should  hold  the  same  as  security  for  such  advances 
as  respondent  should  make  to  the  deceased ;  that  the 
respondent  at  the  time  agreed  to  make,  and  did  make, 
such  advances ;  that  the  deceased  never  repaid  him, 
and  that  respondent,  as  provided  in  the  agreement, 
disposed  of  the  property  in  the  lifetime  of  the  dece- 
dent, and  applied  the  whole  proceeds  to  his  reimburse- 
ment, and  that  he  had  none  of  the  property  in  his 
possession. 

The  very  point  urged  by  the  petitioner  s  counsel 
here  was  considered  by  the  court,  which  held  (Justice 
Laxdon  writing  the  opinion)  that  the  respondent  as- 
serting the  right  of  possession  with  the  right  of  dis- 
position^ which  right  he  had  exercised,  the  order  of 
the  Surrogate  dismissing  the  petition  should  be  af- 
firmed. In  the  dissenting  opinion  Justice  Parker 
thought  that  as  an  answer  in  the  form  prescribed  by 
section  2710  had  not  been  interposed,  the  Surrogate 
s^hould  have  permitted  the  examination  to  proceed; 
and  then,  if  the  testimony  elicited  showed  that  the 
title  to  the  property  was  involved,  the  examination 
should  terminate. 
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In  the  Estate  of  Knittel,  5  Dem,  371,  the  pro- 
perty concerning  which  discovery  was  sought  consisted 
of  money  in  the  Bowery  Savings  Bank.  Surrogate 
Rollins  said:  ^^A  decision  that  the  inquiry  must 
proceed  could  only  be  justified  upon  the  ground  that 
the  representatives  of  an  estate  is  accorded,  by  sec- 
tions 2706-2714,  the  right  to  examine  a  debtor  of 
his  decedent  merely  for  the  sake  of  ascertaining  the 
nature  and  amount  of  such  debtor's  liability  to  the 
estate.  This  ground  is  untenable."  He  dismissed 
the  proceeding. 

In  the  Estate  of  Nay,  6  Dem.  346,  Surrogate  Rol- 
lins held  that  if  the  petition  is  to  be  interpreted  as 
simply  alleging  an  indebtedness  on  the  respondent's 
part  to  the  decedent's  estate,  it  must  be  dismissed, 
and  that  an  executor  or  administrator  cannot  proceed 
to  the  collection  of  an  ordinary  debt  by  means  of  the 
machinery  provided  by  section  2706  et  seq. 

It  will  be  seen  that  in  the  Wing  case,  at  General 
Term,  and  in  the  decision  in  the  Estate  of  Masterson, 
it  is  held  that  it  is  not  absolutely  essential  that  the 
answer  should  be  in  the  strict  form  prescribed  by 
section  2710.  The  decision  was  based  upon  the 
ground  that  the  respondent,  asserting  the  right  of 
possession  with  the  right  of  disposition,  which  he  had 
exercised,  the  court  considered  a  sufficient  answer 
was  set  up. 

In  the  case  at  bar  it  appears  that  the  respondent 
originally  came  rightfully  into  the  possession  of  the 
assets  of  the  decedent,  with  the  right  to  dispose  of 
them ;  that  they  remained  in  his  possession  under  the 
same  terms  subsequent  to  his  decease  by  virtue  of  his 
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contract  with  the  representative  of  the  decedent's 
estate^  and  that  he  has  disposed  of  them  in  accordance 
with  their  arrangement.  The  two  cases  seem  to  me 
to  be  alike. 

Eleven  years  have  elapsed  since  the  death  of  the 
decedent.  Shortly  thereafter  the  administrator  filed 
an  inventory  in  England^  making  the  statement  of  the 
respondent  herein  a  part  thereof.  Frequent  state- 
ments and  accounts  have  passed  between  the  respon- 
dent and  the  administrator,  all  of  which  have  been 
acquiesced  in.  The  statute  is  directed  to  the  purpose 
of  discovering  property  for  the  purpose  of  an  inven- 
tory  and  an  appraisement.  If  this  application  is 
granted  it  will  virtually  be  for  an  inquisitorial  purpose. 

Application  denied. 

NoTK.    This  decision  was  affirmed  by  the  General  Term  of  the  Supreme 
Court,  54  Hun  637. 


Westchester  ComiTY.— Hon,  OWEN  T.  COFFIN, 

SURBOGATE. — ^April,  1889. 

Matter  op  Gehrio, 

In  the  matter  of  the  judicial  settlement  of  the  ac- 
count of  Henry  Huss,  as  executor  of  the  will  of 
Sebastian  Gehrig,  deceased. 

To  entitle  a  foreign  corporation  to  take  a  legacy  under  a  will  proved  in  this 
state,  there  must  he  legal  proof  not  only  that  the  foreign  corporation 
has  existed,  but  that  it  did  exist  as  such  at  the  time  of  the  death  of  the 
testator.  Without  such  proof,  it  is  incompetent  to  take,  and  the  legacy 
does  not  fall  into  the  residuum,  but  lapses  as  if  undisposed  of. 
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Accounting  of  Henry  Hubs  as  executor  of  the  will 
or  Sebastian  Gehrig^  deceased. 

The  testator,  by  his  will  dated  August  13,  1881,  dis- 
posed of  his  estate,  amounting  in  gross  to  about  $7,500, 
as  follows:  He  bequeathed  to  his  only  child  Katie 
Gehrig,  the  sum  of  five  dollars ;  to  the  Wartburg  Orphan 
Asylum,  one  quarter  of  the  residue ;  to  the  German 
Hospital  in  the  city  of  New  York  a  like  one  quarter ; 
to  the  Community  of  Hochhausen,  Circuit  Tauberbis- 
chofsheim,  Grand  Duchy  of  Baden,  Germany,  a  like 
one  quarter,  and  to  Josephine  Smith,  the  step-daughter 
of  a  deceased  brother,  the  remaining  one  quarter.  The 
testator  died  in  January,  1886,  and  his  will  was  ad- 
mitted to  probate  in  December  of  the  same  year. 

Jacob  F.  Miller,  for  the  executor, 

R.  M.  Bruno,  for  Commukity  or  Hochhausen,  &c. 

The  Surrogate. — ^The  Wartburg  Orphan  Asylum 
and  the  German  Hospital,  being  well-known  corpora- 
tions, have  been  settled  with  by  the  executor.  The 
only  question  litigated  is  in  regard  to  whether  the 
Community  of  Hochhausen,  is  a  corporation  and  capa- 
ble of  being  a  legatee. 

It  is  well  settled  that  courts  will  not  take  judicial 
notice  of  foreign  laws,  written  or  unwritten,  but  that 
they  must  be  proven  like  any  other  facts.  Story, 
Conf .  Laws,  527,  §  637 ;  the  unwritten  laws  being  sus- 
ceptible of  proof  by  pcirol  evidence.  Id.  530,  §  642. 
The  usual  course  is,  to  make  such  proof  by  the  testi- 
mony of  competent  witnesses,  instructed  in  law,  under 
oath.    Monroe  v.  Douglass,  5  N.  T.  447;  Code  of 
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Civil  Procedure,  §  942 ;  Hynes  v.  McDennott,  82  iV. 

r.u. 

This  the  community  has  endeavored .  to  do  by  the 
testimony  of  Charles  Ferrie,  the  vice  consul  of  the  Ger- 
man Empire  in  New  York  city,  a  gentleman  of  culture 
and  erudition.  He  testified  that  he  had,  at  Berlin  and 
elsewhere,  studied  the  written  and  the  unwritten  laws 
of  the  states  of  the  Empire,  including  Baden,  and 
had  been  an  assistant  judge  in  Germany ;  that  he  had 
been  in  this  country  for  three  years ;  but  when  he  left 
Grermany  does  not  appear ;  that  it  is  the  unwritten  law 
that  the  community  has  its  mayor  and  common  coun- 
cil and  a  seal,  and  has  a  right  to  take  a  legacy.  A  book 
was  produced  and  shown  to  the  witness  who  testified 
in  effect,  that  it  was  a  volume  of  the  statutes  affecting 
the  Grand  Duchy  of  Baden,  published  by  its  authority 
in  1832,  as  such  laws  then  existed  and  exist  now.  One 
section  provided  that  every  "  community  has  a  right  to 
administer  its  affairs  as  a  community,  and  to  manage 
property  independently  for  itself ; "  another  that  all 
movable  and  immovable  property  of  communities  is 
the  property  of  the  citizens,  as  a  corporation  "  or  "  as  a 
body,"  or  "  as  a  whole ; "  that  this  and  similar  communi- 
ties had  their  origin  in  the  unwritten  law,  and  had  been 
in  existence,  as  his  studies  led  him  to  believe,  for  at  least 
nine  hundred  years;  that  these  unwritten  laws  are 
printed  in  books  or  treatises ;  that  the  statutes  of  the 
Grand  Duchy  were,  prior  to  1848,  enacted  by  the 
Grand  Duke,  and  since  then  by  a  legislative  body ; 
that  the  law  in  respect  to  this  community,  as  he  had, 
in  his  official  position,  been  recently  informed  by  the 
Minister  'of   Baden,  has   not  been   changed  by  any 
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statute ;  and  that  if  it  had  been,  he  should,  by  rea- 
son of  his  of&cial  position,  have  been  apprised  of  it ; 
that  he  had  not  personally  examined  to  see  that  there 
had  been  no  change,  but  based  his  opinion  upon  what 
some  one  else  had  told  him,  as  to  the  present  condition 
of  the  law.  The  witness  also  read  from  the  book  pro- 
duced, this  enactment :  "  Communities  are  either  cities 
or  townships.  No  community  in  existence  can  be  dis- 
solved unless  by  the  legislature."  The  witness  again 
testified  that  the  book  contained  all  the  laws  concern- 
ing the  communities  of  Baden  and  that  if  there  had 
been  any  change  he  would  know  it  from  his  official 
position.  He  had  examined  none  of  the  session  laws 
passed  since  1848. 

The  existence  of  a  foreign  law  must  be  proved  in 
the  same  manner  as  any  other  fact.  If  it  be  a  statute, 
the  book  containing  it,  properly  identified,  or  a  duly 
authenticated  copy  of  the  statute,  must  be  produced. 
If  it  be  an  unwritten  law  which  is  in  question,  it  may 
be  proven  by  a  person  learned  in  that  law.  In  either 
case,  it  must  be  shown  that  such  law  was  in  force  at 
the  time  of  the  event  or  occurrence  to  which  it  is 
claimed  to  be  applicable ;  that  it  is  shown  to  have 
existed  at  a  time  prior  thereto,  raises  no  presumption 
of  its  continued  existence.  Hynes  v.  McDermott, 
supra.  Nor  can  its  continued  existence  be  established 
by  hearing  evidence,  any  more  than  can  any  other 
ordinary  fact.  The  usual  rules  of  evidence  must 
govern.  All  the  testimony,  therefore,  given  by  the 
witness,  based  upon  information  derived  from  others 
having  been  duly  objected  to,  should  be  disregarded. 
The  only  evidence  we  have  then  is,  that  there  was 
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formerly  under  the  unwritten  law  of  the  Grand  Duchy 
of  Baden,  a  community  of  Hochhausen,  with  a  mayor 
and  a  common  council,  whose  duty  it  was  to  watch 
over  the  interests  of  its  people,  and  which  as  long  ago 
as  1832  recognized  by  statute,  as  a  quasi  corporation, 
which  could  not  be  dissolved  except  by  legislative 
action.  Since  1848  there  has  been  a  legislature  of 
the  Grand  Duchy,  holding  annual  sessions  and  passing 
laws ;  but  what  these  laws  are  we  have  not  been  in- 
formed. Hence,  there  is  no  proof  of  any  law,  exist- 
ing at  the  date  of  the  death  of  the  testator,  showing 
that  the  community  of  Hochhausen  was  a  corporation. 
Without  such  proof  it  is  not  competent  to  take  the 
legacy,  and  it  lapses;  but  it  does  not  fall  into  the 
residuum,  but  will  devolve  as  undisposed  of.  2  Jar- 
man  on  Wills  (5  Amer.  ed.),  368  and  will  pass  to  tes- 
tator's daughter. 

NoTB.    Affirmed  by  the  General  Term  of  the  Supreme  Court  in  the 
Second  Department,  February  12, 1890. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

SuEBOGATE. — June,  1889. 

Matter  of  Hill. 

In  the  matter  of  the  estate  of  Hannah  V.  Hill,  de- 
ceased. 

Where  a  claim  of  the  administrator  ascainst  the  estate  is  assigned  by  him 
Without  consideration,  by  an  assignment  which  is  merely  colorable  and 
is  referred  as  a  disputed  claim,  and  the  administrator  fails  to  interpose 
the  defence  of  the  Statute  of  Limitations,  when  such  a  defence  is  appar- 
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ently  available,  allowing,  without  objection,  incompetent  evidence  to 
be  offered  in  support  of  the  claim;  in  such  case  the  Judgment  allowing 
such  claim  as  well  as  all  claims  for  cost  and  expenses  in  connection 
therewith  will  be  set  aside  and  disallowed. 

Suoh  objections  may  be  taken  by  exception  to  the  report  of  a  referee  allow- 
ing such  teem  upon  an  accounting. 

An  administrator  is  bound  to  set  up  the  bar  of  the  Statute  of  Limitations 
when  it  is  available,  and  will  not  be  allowed  on  his  accounting  any  sum 
paid  upon  a  debt  which  at  the  time  of  its  payment  was  barred  by  the 
statute. 

Motion  to  confirm  the  report  of  a  referee  and 
overrule  exceptions  filed  thereto  on  the  judicial  settle- 
ment of  the  accounts  of  the  administrator. 

The  facts  appear  in  the  opinion. 

Hastings  &  So uthwobth, /or  tfie  cidministrators. 
Geobob  Wilcox,  for  contestant 

The  Surrogate. — The  exceptions  relate  to  three 
items  allowed  by  the  referee ;  (1)  $250  paid  for  legal 
services ;  (2)  $120.75  paid  for  costs,  and  disbursements 
in  a  suit  against  the  administrators ;  (3)  a  claim  ori- 
ginally owned  by  one  of  the  administrators,  but  sub- 
sequently assigned  to  his  daughter.  For  thirty  years 
prior  to  her  decease,  the  decedent  lived  with  the  ad- 
ministrators who  are  husband  and  wife;  the  latter 
being  the  sister  of  the  deceased.  Subsequent  to  her 
decease,  one  of  the  administrators  (the  husband)  pre- 
sented a  claim  to  himself  and  his  wife  as  administra- 
tors, and  subsequently  assigned  the  same  to  his 
daughter.  The  matter  was  referred  as  a  disputed 
claim  under  the  statute,  and  the  judgment  rendered 
in  favor  of  the  plaintiff.  This  judgment  exceeds  in  a 
considerable  sum  the  entire  value  of  the  estate.  The 
contestant  claims  that  it  was  obtained  coUusively, 
and  is  void,  and  that  the  claim,  being  that  of  the  ad- 
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ministrator,  could  not  be  referred,  but  must  be  proved 
before  the  Surrogate  on  the  accounting.  The  only 
testimony  taken  before  the  referee  was  that  of  the 
plaintiff,  and  her  father  and  mother,  the  administra- 
tors. It  appears  from  the  testimony  given  by  the 
assignee  of  this  claim,  the  daughter  of  the  administra- 
tor, that  she  was  unaware  of  the  fact  of  assignment, 
paid  no  consideration  therefor;  and  knew  nothing 
whatever  with  reference  thereto.  It  is  clear  there- 
fore, that  the  assignment  was  merely  colorable. 

The  apparent  defence  of  the  Statute  of  Limitations 
was  not  interposed  to  the  claim,  or  any  part  thereof, 
and  all  the  material  testimony  that  would  in  any  way 
be  relied  upon  to  sustain  the  claim  was  susceptible  to 
objection  under  section  829  Code  Civil  Procedure.  Had 
the  former  defence  been  interposed,  I  am  of  opinion 
that  certainly  the  greater  part  of  the  claim  would 
have  been  rejected;  and,  if  the  testimony  is  con- 
sidered as  though  the  latter  objection  had  been  insisted 
upon,  the  court  would  find  nothing  upon  which  to 
base  a  judgment  in  favor  of  the  claimant.  Reading 
the  testimony  taken  upon  the  reference  of  the  claim, 
and  comparing  the  same  with  that  taken  on  the  ac- 
counting herein,  I  am  forced  to  conclude  that  the 
judgment  was  obtained  in  such  a  manner  that  its 
authority  will  not  be  recognized  in  this  proceeding. 
"  It  has  become  an  established  rule,  settled  in  the  ad- 
ministration of  justice,  that  where  a  judgment  has 
been  fraudulently  obtained,  it  may  be  either  set  aside 
by  an  action  brought  for  that  object,  or  the  judgment 
itself  may  be  defeated  by  a  defence  to  any  legal  pro- 
ceeding  taken   upon   its   authority."    Richardson   v. 
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Trimble,  38  Hun  410,  and  cases  cited.  It  is  not  nec-> 
essary  to  bring  an  action  to  avoid  the  record.  Mande- 
ville  V.  Reynolds,  68  N.  Y.  528!  See  also  Ward  v. 
Town  of  Southfield,  102  JN".  T.  287.  In  Richard- 
son V.  Trimble,  mpray  the  term  "fraud"  is  de- 
fined by  Justice  Daniels,  writing  the  opinion  of 
the  Greneral  Term  as  follows :  "  Fraud,  in  the  sense 
of  a  court  of  equity,  properly  includes  all  acts,  omis- 
sions and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence  justly 
reposed,  and  are  injurious  to  another,  or  by  which  an 
undue  and  unconscientious  advantage  is  taken  of 
another."     1  Story  Eq.  Jur.,  §  187- 

The  facts  I  have  briefly  recited  are  established  by 
the  evidence,  and  constitute  a  valid  defence  to  so 
much  of  this  proceeding  as  is  based  upon  the  author- 
ity of  the  judgment.  The  failure  of  the  administra- 
tors to  interpose  the  available  legal  defences  was  such 
a  neglect  of  duty  as  to  charge  them  with  the  damage 
occasioned  to  the  estate  by  such  failure. 

An  executor  or  administrator  is  bound  to  set  up  the 
bar  of  the  Statute  of  Limitations,  and  will  not  be 
allowed  in  his  accounting  any  sum  paid  upon  a  debt 
which  at  the  time  of  its  payment  by  him  was  barred 
by  the  statute.  Butler  v.  Johnson,  111  N.  T.  204. 
The  other  items  which  are  the  subject  of  exception 
were  for  legal  services  and  costs  in  connection  with 
the  reference  of  the  alleged  disputed  claim  of  the  ad- 
ministrator. I  think  they  should  stand  or  fall  with 
the  determination  of  the  main  exception.  Exceptions 
to  the  referee's  report  sustained. 
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RocKLAiro    County.— Hon.   GEORGE    W.   WEIANT, 

SuBBOGATE. — July,  1889. 

Matteb  of  Randell. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Lydia  W.  Randell,  executrix  of  the  will  of 
James  Randell,  deceased. 

An  executrix  took  possession  of  a  store  which  had  belonged  to  the  testator, 
under  claim  that  she  was  the  purchaser  of  the  stock  of  ^oods  and  fix- 
tures, and  thereafter  conducted  the  business  on  her  individual  account. 
Objections  having  been  filed  to  her  account  by  creditors,  the  issues 
thus  raised  were  litigated.  The  creditors  sought  to  charge  her  with 
the  value  of  the  goods  at  the  time  she  took  possession  of  the  store  and 
offered  no  evidence  as  to  profits.  Held,  that  the  creditors  could  not, 
for  the  first  time,  by  their  brief  filed  upon  the  judicial  settlement  of 
the  account,  charge  the  executrix  with  the  profits  of  the  business, 
there  having  been  no  evidence  offered  by  them  upon  that  issue. 

The  claim  to  an  account  of  profits  cannot  stand  with  one  that  the  executrix 
must  be  charged  with  the  value  of  the  good  will  of  the  business.  The 
two  are  inconsistent.  One  proceeds  upon  a  theory  that  the  business 
was  conducted  as  that  of  the  estate;  the  other,  that  the  business  with 
the  good  will  passed  to  the  individual  benefit  of  the  executrix.  She 
cannot  be  held  for  both. 

The  good  will  of  a  business  of  a  decedent  is  to  be  accounted  for  by  the  exe- 
cutrix, and  when  the  executrix  has  taken  possession  of  and  conducted 
a  store  business  previously  owned  by  her  testator  she  will  be  charged 
with  the  value  of  the  good  will. 

.  The  good  will  of  the  business  of  a  testator  does  not  include  the  right  to 
use  that  testator's  name,  and  where  an  executrix  has  not  taken  the 
necessary  legal  steps  under  Laws,  188i>,  ch.  561 ,  amended  Laws,  1881 , 
ch.  389,  allowing  the  use  of  the  name  of  a  deceased  person  in  business 
to  acquire  the  right  to  use  such  name,  she  should  not  be  charged  for 
the  use  thereof  as  a  part  of  the  good  will  of  the  business. 

Where  an  executrix,  not  knowing  of  the  insolvency  of  an  estate  has  paid 
certain  claims  in  full,  she  is,  upon  her  accounting,  entitled  to  credit 
only  for  the  amount  which  should  have  been  paid  upon  these  claims 
pro  rata,  and  she  loses  the  excess  over  that  amount  paid  by  her. 

Crosts  recovered  by  a  creditor  in  an  action  against  the  executrix  to  establish 
his  claim  against  the  estate  are  entitled  to  priority  of  payment  over  the 
debts  of  the  testator. 
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A  note  held  by  an  executrix  made  and  delivered  to  the  executrix  by  the  tes- 
tator as  a  gift  is  entitled  to  share  pro  rata  for  the  amount  thereof,  and 
interest  thereon  from  its  date,  with  the  other  debts  of  the  estate,  there 
being  no  proof  that  the  same  is  fraudulent  as  against  the  creditors  of 
the  testator. 


Accounting  of  Lydia  W.  Randell,  as  executrix  of 
James  Randell,  deceased. 

The  facts  appear  in  the  opinion. 

Hbnby  G.  ATWATBB,/or  the  Mutual  Life  Inmrance  Company,  creditor. 
Edwabd  S.  Clinch, /or  Ltdia  W.  Baitdell,  as  exectUrix. 

The  Surrogate. — ^The  testator  died  on  the  22d 
day  of  December,  1884.  His  will  was  admitted  to 
probate  January  21, 1885.  The  testator  appointed  his 
widow  the  sole  executrix  of  his  will.  At  the  time  of  his 
death,  and  for  many  years  prior  thereto,  he  had  been 
engaged  in  the  retail  gents  furnishing  goods  business 
at  Nos.  654  and  556  Eighth  avenue.  New  York  city. 
The  executrix  on  about  December  26, 1884,  caused  an 
inventory  or  valuation  to  be  made  of  the  goods  and 
fixtures  in  this  store.  This  was  not  a  statutory  inven- 
tory nor  has  any  statutory  inventory  of  the  estate  of 
the  testator  been  made  at  any  time.  The  store  re- 
mained closed  from  the  time  of  the  death  of  the  tes- 
tator until  or  about  December  26, 1884,  when  the  same 
was  opened  and  thereafter  operated  by  the  executrix. 
She  claims  to  have  then  become  the  purchaser  of  the 
stock  of  goods  and  fixtures,  and  thereafter  to  have 
continued  the  business  on  her  individual  account. 
The  accounts  herein  charge  the  testatrix  with  this  in- 
ventory value  of  these  goods  and  fixtures,  and  pro- 
ceed upon  the  theory  that  she  thereby  became  the 
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owner  thereof,  chargeable  with  such  value,  and  that 
the  business  carried  on  by  her  thereafter  was  her  own, 
and  not  on  account  of  the  estate. 

The  Mutual  Life  Insurance  Company,  a  creditor, 
filed  objections  to  the  accounts,  and  the  issues  thus 
raised  were  litigated. 

Many  of  these  objections  were  general,  and  I  shall 
not  therefore  notice  them  except  so  far  as  the  same 
were  given  some  point  on  the  hearings  or  pressed 
upon  me  by  counsel  in  their  oral  arguments  or  briefs, 
the  latter  of  which  were  fully  and  carefully  prepared. 

The  most  important  question  presented  arises  iipon 
the  claim  that  the  executrix  should  be  charged  with 
the  value  of  the  good  will  of  the  testator's  business. 

Before  giving  this  question  consideration,  I  deem  it 
best  to  dispose  of  the  claim  which,  for  the  first  time, 
is  presented  by  the  brief  of  counsel  for  the  contest- 
ant, that  the  executrix  should  be  charged  with  the 
profits  made  by  her  in  the  business  since  the  death  of 
the  testator.  As  remarked,  this  claim  was  not  made 
upon  the  trial,  and  it  was  not  litigated.  If  it  be  as- 
sumed, however,  that  there  was  no  sale  of  the  goods 
to  the  executrix,  or  if  one,  that  it  was  illegal  and 
that  she  is  liable  to  account  for  such  profits,  there 
is  no  evidence  upon  which  to  predicate  an  intelli- 
gent finding  of  profits,  and  if  such  there  were,  the 
amount  of  the  same.  This  subject  was  not  gone  into 
at  all  for  that  purpose.  The  inquiry  as  to  purchases, 
sales  and  expenses  in  the  business  was  confined  to  the 
testator's  lifetime  except  for  one  year,  and  as  bearing 
only  upon  the  value  of  the  good  will.  The  value  of 
the  goods  and  fixtures  as  fixed  by  the  inventory  was. 
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by  express  assent  in  open  court,  taken  as  the  sum 
with  which  the  executrix  should  be  charged.  No 
attempt  was  made  to  follow  the  property  nor  to  in- 
quire into  any  after  acquired  property  in  the  business 
as  being  the  property  of  the  estate  for  which  the  ex- 
ecutrix was  accountable  or  for  the  use  or  profits  of 
which  the  estate  was  entitled. 

For  these  reasons  the  claim  should  now  be  disal- 
lowed. 

But  the  claim  to  an  account  of  profits  cannot  stand 
with  the  one  that  the  executrix  must  be  charged  with 
the  value  of  the  good  will.  The  two  are  inconsistent. 
They  cannot  stand  together.  One  proceeds  upon  the 
theory  that  the  business  was  continued  as  that  of  the 
estate ;  the  other  that  the  business  with  the  good  will 
passed  to  the  individual  benefit  of  the  executrix. 
She  cannot  be  held  for  both.  If  the  business  was  as 
matter  of  legal  right  that  of  the  estate,  then  the 
good  will  must,  also,  have  gone  to  the  benefit  of  the 
estate  and  its  value  passed  in  enhancement  of  profits. 
The  contestant  has  tried  the  issue  resting  upon  the 
claim  of  the  liability  of  the  executrix  for  the  good 
will,  and  should  now  be  held  to  that  election. 

Having  therefore  reached  a  conclusion  adverse  to 
the  claim  of  profits  and  that  the  continuation  of  the 
business  must  be  regarded  as  that  of  the  executrix  in- 
dividually, I  shall  now  proceed  to  the  consideration 
of  the  question  as  to  whether  or  not  she  is  chargeable 
with  the  value  of  the  good  will. 

As  to  this  I  am  of  the  opinion  that  she  must  ac- 
count for  the  same.  It  was  in  contravention  of  a  well 
established  rule  of  law,  that  one  acting  in  the  fiduciary 


ROCKLAND  COUNTY,  JULY,  1889.     88 

MATTKR  OF  BAKDSLL. 

capacity  shall  not  deal  with  the  trust  estate  to  his  in- 
dividual benefit,  that  the  executrix  took  to  herself 
the  property  of  her  testator  in  the  manner  that  she 
did,  and  upon  proper  election  I  think  the  business 
must  have  been  treated  as  that  of  the  estate.  That 
not  having  been  don^,  however,  she  is  nevertheless 
liable  to  account  for  all  property  of  the  testator  of 
which  she  has  availed  herself,  including  the  good  will. 

It  appears  from  the  authorities,  that  the  good  will 
of  the  business  of  a  merchant  is  an  asset  to  be  ac- 
counted for  by  an  executor  or  personal  representative. 
In  Hitchcock  v.  Coke,  6  Adolph  <b  Ellis  438,  Chief 
Justice  TiNDAL  says  it  ^^is  a  subject  of  value  and 
price.  It  may  be  sold,  bequeathed,  or  become  assets 
in  the  hands  of  a  personal  representative  of  a  trader." 
This  case  is  cited  with  approval  in  Howe  v.  Searing, 
19  How.  14.  The  law  was  so  stated  by  Lord  Hard- 
wiCKE  in  Gibblett  v.  Read,  9  Mod.  459,  and  so  held  by 
Lord  Kenyon  in  Worral  v.  Hand,  Peake's  N.  P.  *74. 

I  do  not  think,  however,  that  this  good  will  includes 
the  right  to  use  the  name  of  the  testator. 

While  under  the  common  law,  in  the  absence  of 
fraud,  it  may  not  have  been  illegal  to  trade  or  do 
business  under  a  fictitious  name  or  in  the  name  of  a 
deceased  person,  still  it  would  seem  from  authority 
that  the  right  to  use  the  name  of  an  old  firm  or  trader 
did  not  pass  as  a  part  of  the  good  will.  Howe  v. 
Searing,  supra ;  Morgan  v.  Schuyler,  79  N.  Y.  490. 
And  I  find  no  case  that  holds  that  there  is  a  right  to 
use  a  name  that  survives  and  constitutes  an  asset  for 
which  a  personal  representative  is  accountable.  The 
cases  of  Hegeman  v.  Hegeman,  8  DcUy  1,  and  Glen 

Vol.  n.— 8 
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and  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  are  not  ad- 
verse to  this  conclusion.  The  latter  is  rather  a  case 
of  trade-marks  than  of  good  will.  It  relates  to  the 
right  to  use  the  name  of  a  place  or  property  or  of  an 
article  or  thing  and  not  the  name  of  an  individuar  or 
person.  The  former  held  that  the  name  could  not  be 
used  as  the  name  of  the  existing  firm.  Good  will  is 
generally  described  as  a  "probability  that  the  old 
customers  will  resort  to  the  old  place."  Justice 
Story  describes  it  as  "  the  advantage  or  benefit  which 
is  acquired  by  an  establishment  beyond  the  mere 
value  of  the  capital,  stock,  funds,  or  property  em- 
ployed therein,"  etc.  Story  on  Partnership,  §  99,  and 
on  the  question  as  to  whether  the  right  to  use  the 
firm  name  is  part  of  the  good  will  says :  "  But  it  has 
been  thought  that  this  right,  however  valuable,  does 
not  fall  within  the  true  character  and  nature  of 
good  will."  Id.j  §  100.  Good  will  is  connected  with 
the  place  rather  than  the  person  and  is  an  incident  to 
the  ownership  of  or  rights  to  occupy  or  use  property. 
Morgan  v.  Schuyler,  stipra. 

But,  however,  this  may  have  been  prior  to  statu- 
tory enactment  as  to  the  use  of  fictitious  names  or 
the  name  of  another,  the  fact  that  such  use  of  names 
is  now  prohibited  by  statute  must  eliminate  from  con- 
sideration the  right  to  use  the  name  of  the  testator  in 
determining  what  shall  be  held  to  be  the  good  will 
for  which  this  executrix  is  chargeable. 

By  chapter  281  of  the  Laws  of  1833  it  was  enacted 
that  no  person  should  thereafter  transact  business  in 
the  name  of  a  partner  not  interested  in  the  firm  or 
use   the   designation  "and   Company"  or  "&  Co." 
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unless  it  should  represent  an  actual  partner.  This 
enactment  prevented  any  person  from  doing  business 
in  the  name  of  another  or  under  a  fictitious  name. 
This  statute  has  been  construed  as  of  general  applica- 
tion, and  applies  to  persons  in  existence,  as  well  as 
where  a  partner  has  retired  or  is  dead.  Howe  v. 
Searing,  supra  ;  Hegeman  v.  Hegeman,  supra  ;  Wood 
V.  Erie  Railway  Co.,  72  N.  F.  196. 

By  its  provisions,  a  violation  of  this  statute  is  made 
a  criminal  offence,  and,  also,  by  section  363  of  the 
Penal  Code,  except  in  case  of  one  of  the  authorized 
use  of  such  names  provided  by  statute.  All  subse- 
quent legislation  on  this  subject  is  in  modification  of 
this  act  of  1833  or  in  limitation  thereof,  or  to  relieve 
from  its  effect. 

Chap.  347,  Laws  of  1849,  modified  the  same  as  to 
copartnerships  located  in  foreign  countries.  Chap.  400, 
Laws  of  1854,  made  provision  for  the  continuation  of 
the  use  of  partnership  names  under  conditions  therein 
prescribed.  Chap.  256,  Laws  of  1868,  conferred  the 
like  power  as  to  limited  partnerships.  Then  follows 
chap.  561,  Laws  of  1880,  as  amended  by  chap.  389, 
Laws  of  1881,  which  provides  that  in  certain  cases 
the  right  to  use  the  name  of  a  deceased  resident 
of  this  state  for  the  purpose  of  continuing  and  carry- 
ing on  such  business  shall  survive  ^^and  that  in  all 
cases  where  the  right  hereby  given  is  exercised,  such 
right  to  the  use  of  such  name  shall  form  a  part  of 
the  personal  estate  of  such  deceased,  and  shall  pass 
or  be  disposed  of,  and  accounted  for  as  such."  Now 
it  is  contended  that  the  value  of  the  right  under  this 
act  should  be  accounted  for  by  the  executrix  either  as 
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a  separate  asset  or  as  a  part  or  element  of  the  good 
will.  But  as  we  have  already  found,  the  use  of  a 
fictitious  name  or  that  of  a  deceased  person  is  illegal 
and  cannot  therefore  form  any  part  of  the  good  will. 

Is  she  then  liable  to  account  for  the  value  of  the  right 
to  use  the  name  under  the  act  of  1880  ?  I  think  not. 
First,  because  the  evidence  is  insufficient  to  establish 
that  she  has  used  the  name  of  the  deceased.  It  is  true 
the  name  of  ^'  Randell "  was  used,  but  that  was  also 
her  name.  Besides  it  was  rather  a  designation  of  the 
name  of  the  place.  Second,  because  I  think  she  is 
only  liable  in  the  event  that  she  exercised  such  right 
in  accordance  with  the  statute. 

The  statute  confers  the  "  right  to  use  the  name  " 
of  the  deceased  person  in  the  cases  therein  provided, 
and  after  conferring  such  right,  provides  that  *'  in  all 
cases  where  the  right  hereby  given  is  exercised^  such 
right  to  the  use  of  such  name  shall  form  part  of  the 
personal  estate  of  such  deceased  and  shall  pass  or  be 
disposed  of  and  accounted  for  as  such." 

To  hold  that  the  executrix  is  liable  to  account  for 
the  use  of  the  name  in  the  event  that  such  use  is  exer- 
cised without  filing  the  certificate  specified  in  the  stat- 
ute is  equivalent  to  holding  that  the  Legislature 
intended  reviving  or  conferring  the  right  to  do  busi- 
ness under  a  fictitious  name  and  contrary  to  public 
policy  without  providing  any  safeguard  for  the  protec- 
tion of  the  public.  This  statute  should  be  read  and 
construed  in  connection  with  the  general  statute  pro- 
hibiting the  doing  business  under  fictitious  names. 
And  such  statute  should  not  be  held  abrogated  except 
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by  express  repeal  or  clearly  inconsistent  subsequent 
enactment. 

Nor  could  it  have  been  the  intention  of  the  Legis- 
lature to  hold  a  person  liable  for  the  value  of  the  use 
of  the  name  of  a  deceased  person  as  a  part  of  his  es- 
tate and  at  the  same  time  make  it  illegal  to  use  the 
name.  It  is  rather  to  be  presumed  that  the  use  of  the 
name  without  filing  the  certificate  is  still  illegal,  but 
when  such  use  is  in  accordance  with  the  law  requiring 
the  making  and  filing  of  the  certificate  then  such  right 
so  exercised  must  be  accounted  for  as  a  part  of  the 
personal  estate.  It  is  the  using  of  the  name  of  an- 
other and  not  the  failure  to  make  and  file  the  certifi- 
cate that  is  declared  illegal  and  made  a  crime.  Penal 
Code,  section  363.  Nor  again  is  it  to  be  held  that 
the  Legislature  under  this  act,  unless  it  clearly  ap- 
peared otherwise,  intended  to  depart  from  its  purpose 
as  manifested  in  its  other  enactments  on  this  subject 
to  make  the  execution  and  filing  of  the  certificate  a 
prerequisite  to  the  lawful  right  to  use  a  fictitious  name 
or  that  of  another  in  the  transaction  of  business. 

The  words,  "  and  the  right  hereby  given  may  be 
exercised  under  the  provisions  of  this  act  in  the  cases 
of  all  such  persons  who  have  died  within  five  years 
last  past,'*  import  that  it  is  the  right  exercised  under 
or  in  accordance  with  that  act  which  is  to  be  accounted 
for  as  an  asset.  It  is  not  to  be  presumed  that  the 
Legislature,  in  the  absence  of  words  or  reasons  to  the 
contrary  intended  the  enactment  of  any  rule  for  those 
instances  of  death  in  the  past  and  another  for  the 
future. 

It  would'  seem  however,  that  this  statute  was  en- 
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acted  to  only  enable  the  estates  of  deceased  persons 
to  be  settled  up  in  a  more  advantageous  method  finan- 
cially, and  not  to  continue  the  names  of  deceased  per- 
sons indefinitely  at  the  head  of  business  houses.  It  is 
frequently  the  case  that  most  money  can  be  realized 
from  an  estate  by  a  continuance  of  the  business  of  the 
deceased  for  a  time,  and  it  is  not  infrequent  that  a  tes- 
tator directs  in  his  will  that  his  business  be  continued 
to  carry  out  his  purposes  as  to  the  disposition  of  his 
property,  and  the  use  of  his  name  might  prove  highly 
beneficial  in  these  respects.  It  was  for  such  cases  un- 
doubtedly that  the  Legislature  intended  by  this  act  to 
provide.  But  did  it  intend  to  authorize  an  unlimited 
and  indefinite  use  of  the  name  ?  The  language  of  the 
statute,  ^^  the  right  to  use  the  name  of  the  deceased 
for  the  purpose  of  continuing  and  carrying  on  such 
business  shall  survive,''  somewhat  authorizes  the  in- 
ference that  only  the  conferring  of  the  right  to  this 
limited  use  was  the  purpose  of  the  Legislature. 

As  lending  some  force  to  this  construction  it  is  to 
be  noticed  that  the  language  of  this  act  of  1880  does 
not  in  terms  provide  for  the  filing  of  a  new  certificate 
in  the  event  ol  a  change  of  persons  exercising  the 
right  to  use  the  name  of  the  deceased  person,  while 
the  acts  of  1854  and  1868  above  alluded  to  provide 
that,  "  On  every  change  of  the  person  or  persons  con- 
tinuing the  use  of  such  name  he  or  they  shall  sign  a^ 
certificate,"  etc.  Again  the  absence  of  such  words  as 
"  Assigns  or  appointees  "  which  we  find  in  the  act  of 
1854,  may  lend  a  further  circumstance  to  sustain  this 
view  of  the  statute. 

And  was  it  the  purpose  of  the  Legislature  to  au- 
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thorize  and  continue  the  use  of  the  name  of  a  deceased 
person  after  his  own  estate  is  settled,  and  have  the 
right  to  such  use  to  pass  into  the  charge  of  strangers 
who  might  bring  his  name  into  disrepute  and  place  it 
upon  the  legal  records  as  the  name  of  a  bankrupt  or 
every  fraudulent  trader,  or  to  barter  it  away  as  his 
property  to  a  new  purchaser  ?  Was  it  the  legislative 
intent  to  compel  such  disposition  of  the  names  of  de- 
ceased persons  as  might  result  to  the  annoyance  and 
disgrace  of  his  Uving  relations?  This  far-reaching 
undesirable  public  policy  is  not  to  be  imputed  to  the 
legislature  without  being  clearly  expressed. 

However  it  is  the  right  exercised  under  this  statute 
of  1880,  and  in  accordance  with  its  provisions  that  is 
to  form  a  part  of  the  personal  estate  and  to  be  ac- 
counted for,  and  such  right  not  having  been  exercised 
within  the  view  I  have  taken  of  the  evidence  and  first 
above  advanced  as  to  the  construction  to  be  given  to 
the  statute,  the  executrix  is  not  to  be  charged  with 
any  value  for  the  right  to  the  use  of  the  name  of  the 
deceased. 

But  it  may  be  that  I  am  in  error  in  the  impression 
I  entertain  as  to  the  limited  construction  to  be  given 
to  the  statute  as  last  above  advanced,  and  if  so,  the 
right  to  use  the  name  of  the  deceased  would  still  re- 
main as  an  asset  to  be  sold  or  otherwise  disposed  of 
by  the  executrix.  I  shall  therefore  leave  that  matter 
open  for  the  parties  interested  to  take  such  proceed- 
ings as  they  may  be  advised  as  to  the  disposition  of 
such  right,  if  any,  and  if  disposed  of,  subject  to  a  fur- 
ther accounting  for  whatever  may  be  realized  on  such 
disposition. 
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This  brings  us  to  a  consideration  of  the  amount 
which  the  executrix  shall  be  charged  for  the  good 
will  without  the  right  to  the  use  of  the  name  of  the 
deceased. 

This  value  of  the  good  will  must  be  determined  as 
of  the  time  when  the  executrix  took  the  stock  of  the 
store  and  proceeded  to  carry  on  the  business  as  her 
own,  which  was  about  December  26,  1884. 

This  value  must  be  based  upon  the  then  existing 
circumstances  and  conditions.  Evidence  has  been 
adduced  as  to  the  character  and  extent  of  the  busi- 
ness up  to  the  time  of  the  death  of  the  testator  and 
for  a  year  thereafter :  as  to  whether  or  not  the  same 
was  profitable  and  the  general  results  thereof:  the 
length  of  time  of  the  unexpired  lease:  the  chances 
of  obtaining  a  renewal  of  the  lease  and  the  terms 
thereof :  the  changed  conditions  of  trade  and  many 
other  circumstances  all  having  a  more  or  less  important 
or  remote  bearing  upon  this  question  of  value. 

To  aid  me  in  forming  a  just  estimate  of  the  value 
of  the  good  will  there  was  but  one  witness  called, 
Mr.  William  J.  Golding,  to  advance  a  judgment  as  an 
expert.  He  impressed  me  as  an  intelligent  and  fair 
business  man.  His  opinion  was  taken  upon  different 
phases  of  the  question,  based  upon  hypothetical  state- 
ments of  facts,  many  of  which  indicated  an  assump- 
tion of  creditors  and  circumstances  which  cannot  fairly 
be  considered  in  reaching  an  estimate  of  the  fair  and 
true  value  of  the  good  will  as  of  the  time  and  under 
the  circumstances  existing  when  the  executrix  took 
to  herself  the  benefit  thereof.  Elements  and  circum- 
stances that  are  speculative  and  of  so  uncertain  a 
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character  or  nature  as  to  not  carry  with  them  the  ele- 
ment of  reasonable  probability,  should  be  excluded 
from  the  basis  for  a  true  judgment. 

After  a  careful  review  of  Mr.  Golding's  testimony 
and  taking  his  answers  given  to  questions  which  came 
the  nearest  to  an  assumption  of  the  true  and  legiti- 
mate facts  and  circumstances  which  should  enter  into 
a  correct  judgment,  I  find  his  answers  wherein  he 
says  that  two  or  three  thousand  dollars,  and  from 
twenty-five  hundred  to  three  thousand  dollars,  are 
most  nearly  the  value  of  the  good  will,  I  therefore 
take  the  estimate  of  twenty-five  hundred  dollars  as 
being  most  nearly  the  true  estimate. 

But  this  is  qualified  by  his  testimony  that  in  mak- 
ing this  valuation  he  includes  the  right  to  use  the 
name,  as  I  infer,  in  fixing  the  valuation  of  the  good 
will  of  $5,000  to  $7,000  for  a  five  years'  continuation 
of  the  lease  and  business.  This  upon  about  the  same 
ratio  that  the  $2,500  bears  to  the  $5,000  or  $7,000, 
would  detract  from  the  $2,500  to  the  extent  of  about 
$800,  and  leave  the  value  of  the  true  good  will  at 
$1,700,  which  sum  I  accordingly  fix  as  the  value 
thereof  with  which  the  executrix  must  be  charged. 
The  executrix  has  no  just  cause  to  complain  of  the 
accuracy  of  the  amount  of  this  charge ;  if  there  is  in- 
definiteness  as  to  the  value  of  the  good  will  it  is 
chiefly  due  to  her  failure  to  follow  her  line  of  duty  as 
executrix.  She  should  have  promptly  sold  the  lease, 
business  and  good  will,  and  she  would  then  have  been 
charged  only  with  the  sum  realized  on  such  sale. 

As  to  the  claim  of  the  executrix  against  the  testa- 
tor on  the  $2,500  note  dated  May  10,  1879,  I  am 


42      CASES  IN  THE  SURROGATES'  COURTS. 

MATTES  OF  BANDELL. 

of  the  opinion  that  under  the  evidence  it  is  established 
that  she  is  a  creditor  to  the  extent  of  the  amount 
thereof  and  interest  thereon  from  its  date,  and  that 
she  is  entitled  to  share  pro  rata  thereon  with  the 
other  creditors  on  the  distribution. 

Even  if  the  note  were  a  gift,  I  think  this  is  so,  as 
no  attack  is  made  upon  the  same  as  fraudulent  as 
against  the  creditors  of  the  testator.  If  such  a  claim 
were  made,  its  being  a  gift  would  not  alone  necessa- 
rily invalidate  the  note.  Jackson  v.  Badger,  109 
K,  r,  632 ;  Bucklin  v.  Bucklin,  1  Abb.  App.  Dec. 
242 ;  Phillips  v.  Wooster,  36  iVT.  Y.  412. 

The  case  of  Isenhart  v.  Brown,  2  JEdw.  Ch.  341,  I 
do  not  consider  as  in  conflict  with  this  conclusion. 

The  obligations  given  by  the  testator  in  that  case 
were  made  at  such  time  and  under  such  circum- 
stances as  to  warrant  the  finding  that  they  were  in- 
valid, as  to  creditors  for  valuable  consideration. 

But  there  is  some  evidence  which  would  seem  to 
authorize  the  inference  that  Mrs.  Randell  had  some 
interest  in  the  life  insurance  policy  cashed  by  the  in- 
surance company  for  the  testator.  Within  a  few  days 
after  he  received  the  money  he  gave  this  note  for  ap- 
proximately the  same  amount.  Mr.  Dow  testifies 
that  the  note  was  given  for  the  money  Mr.  Randell 
got  from  the  insurance  company.  The  note  was  by 
direction  of  the  testator  entered  in  his  account  book 
among  his  bills  as  a  liability.  The  note  itself  imports 
an  indebtedness  which  has  not  been  overthrown. 

The  claim  of  the  Mutual  Life  Insurance  Company, 
that  the  costs  recovered  by  it  in  its  action  against  the 
executrix  to  establish  its  claim  against  the  estate  are 
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entitled  to  priority  of  payment  over  the  debts  of  the 
testator,  I  think  is  well  founded.  Both  upon  princi- 
ple and  authority  this  is  so.  Estate  of  Douglass,  3  Law 
Bulletin^  32 ;  Shields  v.  Sullivan,  3  Dem.  296 ;  Hall 
V.  Dusenbury,  38  Hun  125;  Columbia  Ins.  Co.  v. 
Stevens,  37  N.  Y.  536.  The  costs  recovered  by  a 
creditor  in  an  action  brought  to  establish  a  claim  are 
not  in  fact  any  part  of  the  debt  of  the  deceased.  The 
order  of  payment  of  claims  against  the  estates  of  de- 
ceased persons  prescribed  by  the  statute  applies  to  the 
obligations  of  the  deceased.  True  the  costs  are 
merged  in  and  form  part  of  the  judgment,  and  ordi- 
narily enforcement  of  the  payment  thereof  goes  with 
enforcement  of  the  judgment.  But  in  proceedings 
for  payment  out  of  or  against  particular  funds  or  pro- 
perties this  is  not  always  so;  and  where  equitable 
principles  require  it  payment  of  cost,  should  be  made 
separate  from  the  debt.  No  law  prohibits  this  in  the 
case  of  the  settlement  of  the  estates  of  deceased  per- 
sons, and  where  expense  is  imposed  upon  a  creditor  to 
enforce  his  claim  by  resistance  thereto  made  in  the 
interest  of  the  fund  or  property  or  those  entitled  to 
the  same,  I  do  not  see  why  such  creditor  should  not 
be  first  reimbursed  to  the  extent  of  the  costs  awarded 
him  for  such  reimbursement.  It  is  but  the  marshaling 
and  disposing  of  funds  or  properties  in  court  upon 
principles  of  equity  where  no  fixed  rules  of  law  inter- 
vene to  the  contrary. 

The  case  of  Shute  v.  Shute,  5  Dem.  1,  seems  to  hold 
that  such  costs  have  no  priority.  I  think,  however, 
that  the  learned  Surrogate  may  not  have  given  the 
question  his  usual  careful  thought. 


44      CASES  IN  THE  SURROGATES'  COURTS. 

MATTEB  OF  BAKDELL. 

In  making  distribution  of  the  assets  that  shall  ap- 
pear to  be  applicable  to  the  payment  of  the  debts  of 
the  testator^  all  debts  that  have  been  established  either 
by  failure  to  reject  or  otherwise  must  share,  pro  rata, 
including  such  as  may  have  been  paid  by  the  execu- 
trix out  of  her  own  moneys.  The  claim  of  the  con- 
testant that  such  debts  as  the  testatrix  may  have  thus 
paid  shall  not  be  permitted  to  share  in  the  distribu- 
tion is  neither  equitable  nor  legal.  Stillwell  v.  Mel- 
rose, 15  Hun  378;  Redf.  Surr.  Practice^  511. 

The  principle  of  voluntary  payments  does  not  apply. 
There  is  no  doubt  but  that  when  she  paid  these  debts 
the  executrix  supposed  that  the  estate  was  solvent. 
She  made  a  mistake  in  so  doing,  and  for  this  error  she 
must  lose  to  the  extent  that  she  has  paid  such  claims 
over  and  above  the  amount  applicable  to  each  upon  ' 
the  distribution.     She  cannot,  however,  be  reimbursed 

0 

for  any  over  payment. 

The  claim  of  Dr.  Joseph  M.  Finch  has  no  prefer- 
ence. It  is  a  general  debt  of  the  testator,  and  must 
be  paid  as  such. 

Costs  to  each  party  to  be  taxed  upon  bills  to  be 
presented.  Let  a  decree  be  presented  for  settlement 
and  entry  accordingly. 
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Cayttga  County.— Hon.  JOHN  D.  TELLER,   Sub- 

KOGATE. — September,  1889. 

Matteb  of  Kbeleb. 
In  the  matter  of  the  estate  o/*Mobbis  Keeleb,  deceased. 

Costs  cannot  be  allowed  out  of  an  estate  to  an  unsuocessfol  contestant  of 
the  will  (Code  Civ.  Pruc.,  §  2558),  and  the  court  being  without  jurisdic- 
tion to  so  decree,  a  consent  of  the  parties  to  the  award  of  such  costs  to 
the  unsuccessful  party  cannot  confer  jurisdiction. 

Correspondence  between  the  counsel  for  the  parties  as  to  the  amount  and 
manner  in  wliich  the  costs  shall  be  decreed,  containing  propositions 
not  accepted,  together  with  a  subsequent  verbal  acceptance,  does  not 
comply  with  the  rule  of  the  courts  (Rule  11)  that  such  agreement  shall 
be  in  writing,  and  is  not  binding. 

Where  a  contest  of  a  will  is  made  in* good  faith  and  on  substantial  grounds, 
the  proponent's  costs  will  be  paid  out  of  the  estate  and  not  by  the  con- 
testants personally,  especially  where  contestants  fail  to  appear  at  the 
trial  for  the  reason  that  they  relied  upon  a  settlement  proposed  by  the 
counsel  for  the  proponent  being  carried  into  e£Pect. 

Application  by  the  proponent  of  the  will  of  Morris 
Eeeler,  deceased,  for  costs,  and  asking  that  costs  be 
allowed  as  against  the  contestant  personally. 

W.  D.  Shu^bt  and  Frank  S.  Curtis, /or  the  proponent 

S.  Edwin  Day, /or  the  contestants, 

W.  £.  HUGHnr,  special  guardian,  for  the  infant. 

The  Surrogate  : — ^This  is  an  application  for  costs 
by  the  proponent  of  the  will  of  the  decedent,  asking 
that  costs  be  allowed  as  against  the  contestants  per- 
sonally. The  contestants  also  ask  an  allowance  of 
costs  from  the  testator's  estate,  claiming  the  right 
thereto  by  virtue  of  an  alleged  stipulation  of  counsel. 


46      CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  KEBLBB. 

The  proceedings  for  probate  of  the  will  resulted  in 
a  decree  of  this  court,  denying  probate  and  awarding 
costs  to  both  parties  from  the  estate.  An  appeal  was 
taken  to  the  General  Term  of  the  Supreme  Court, 
where  the  decision  of  this  court  was  reversed,  and  a 
trial  upon  questions  of  fact  before  a  jury  ordered. 
Upon  the  second  trial,  no  opposition  was  made  to  pro- 
bate and  a  verdict  was  rendered  in  favor  of  the  pro- 
ponent upon  all  the  issue  submitted. 

After  the  decision  upon  appeal  and  prior  to  the  sec- 
ond trial,  correspondence  was  had  between  William  E. 
Hughitt,  Esq.,  who  had  appeared  in  the  proceeding  as 
special  guardian  for  one  of  the  contestants  (a  minor), 
and  for  no  other  party  to  the  proceeding,  as  he  states 
in  his  affidavit  now  presented,  and  William  D.  Shuart, 
Esq.,  counsel  for  proponent,  in  regard  to  a  settlement 
of  the  litigation.  There  had  been  an  interview  be- 
tween these  parties  relating  to  this  subject ;  and,  on 
April  11,  1889,  the  special  guardian  wrote  Mr.  Shuart 
as  follows :  "  Dear  Judge.  I  saw  Judge  Day  Tues- 
day and  further  conferred  with  him  about  the  matter 
of  my  talk  with  you  at  your  office.  We  suggest  as 
follows :  We  to  be  allowed  our  costs  as  per  judgment 
of  Surrogate's  Court  of  December  27,  1887.  In  like 
manner  our  costs  and  disbursements  since.  In  addition 
that  there  be  paid  our  side,  say  $3;.000.  It  seems  to 
us  that  you  would  think  this  much  better  than  to  liti- 
gate further,"  etc. 

April  15th,  Mr.  Shuart  replied :  "  I  feel  that  I  could 
not  advise  my  client  to  accept  your  proposition.  Of 
course  the  costs  of  the  special  guardian  will  be  allowed 
all   through   the  proceedings  whatever  may  be    the 
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result,  but  not  quite  so  with  regard  to  the  other  costs. 
Yet  I  feel  that  if  the  litigation  could  be  terminated 
without  the  labor  of  a  protracted  and  hard-fought 
trial  it  would  be  to  the  advantage  of  our  client  to  pay 
all  of  the  contestant's  costs,  that  allowed  by  the  Sur- 
rogate's Court  and  referred  to  by  you,  &  all  other 
costs,  and  so  should  make  no  opposition  to  the  old 

bill  of  Judge  Day  to  which  you  refer We  think 

if  the  contestants'  costs  are  all  allowed,  and  the  bill  of 
Judge  Day,  that  they  ought  to  claim  nothing  further 
of  the  old  lady."  A  letter  of  explanation  was  written 
in  reply  on  the  17th  of  April,  to  which  proponent's 
counsel  on  the  18th  of  April  answered :  "  We  do  not 
see  how  we  can  vary  our  proposition  sent  the  other 
day." 

On  April  20,  1889,  the  special  guardian  wrote : 
"  You  have  left  me  in  a  hole.  I  thought  I  was  war- 
ranted from  our  personal  interview  in  reporting  to 
clients  that  you  would  advise  the  payment  of  some- 
thing. *  Judge  Day's  old  bill'  was  only  mentioned 
in  my  letter  so  that  it  might  not  appear  to  be  con- 
founded.    He   does  not  regard   its  payment  as  any 

concession I  cannot  think  taxable  costs  only 

were  in  your  mind  at  your  interview.  I  certainly  did 
not  so  think.  I  hope  you  will  let  me  out  by  offering 
something  besides  taxable  costs." 

April  23d,  Mr.  Shuart  replied:  "I  did  have  in 
mind  the  propriety  of  paying  your  people  something 
besides  taxable  costs  when  we  had   our  interview. 

I  will  talk  the  matter  over  with  my  client 

and  ascertain  just  what  her  feelings  are  in  the  matter. 
Do  not  let  this  prevent  you  from  making  such  ar- 
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rangements  as  you  may  deein  necessary  at  the  trial 
of  the  action  at  the  next  circuit,  although  I  shall  be 
quite  pleased  if,  after  a  conference  with  my  client,  we 
find  some  way  to  help  you  out."  On  April  29th,  he 
again  wrote :  "  I  was  at  Moravia  last  Friday  and  had 
an  interview  with  my  client,  the  result  of  which  is  to 
leave  no  other  way  than  for  us  to  try  the  case,  unless 
you  are  willing  to  accept  the  proposition  contained  in 
our  letter  of  April  15th." 

On  the  4th  of  May,  the  special  guardian  wrote  in 
reply :  "  I  have  little  doubt  but  that  your  ofiEer  vnll 

be  accepted Assume  that  the  best  way  will 

be  to  await  your  arrival  on  Monday,  or  later  if  you 
desire.  Under  all  the  circumstances  we  expect  you 
will  allow  the  costs  at  a  liberal  rate." 

The  foregoing  are  all  the  contents  of  the  letters 
between  these  parties,  which  it  is  deemed  material  to 
quote.  Upon  the  following  Monday,  the  first  day  of 
the  Cayuga  Circuit,  the  parties  to  the  correspondence 
met  at  Auburn  and  had  an  interview,  as  to  the  de- 
tails of  which  there  is  now  a  dispute.  Mr.  Hughitt 
presents  his  affidavit  in  which  he  says  he  was  then 
told  by  Mr.  Shuart  that  some  of  the  Keelers  would 
not  consent  to  said  settlement,  and  he  replied  the  ar- 
rangement must  be  carried  out,  that  Judge  Day  bo 
understood  it,  and  he  had  authority  from  him  for  it ; 
that  Mr.  Shuart,  after  some  further  conversation,  said 
proponent  would  do  as  he  had  proposed  if  there  would 
be  no  contest  before  the  jury,  that  he,  deponent,  as- 
sented, and  that  said  arrangement  was  fully  carried 
out  on  contestants'  part,  relying  on  said  promises  of 
said  Shuart. 
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Mr.  Shuart  presents  his  affidavit,  in  which  he  states 
that  he  did  not  say  to  said  Hughitt  that  the  proponent 
would  do  as  he  proposed,  if  there  should  be  no  con- 
test before  the  jury.  That  he  did  say  that  William 
E.  Keeler,  one  of  the  contestants,  declined  to  accept 
the  proposition  which  had  been  made  by  him,  and 
that  therefore  there  could  be  no  settlement  as  pro- 
posed. That  he  had  been  definitely  informed  by  said 
Keeler  that  the  other  contestants  declined  to  make 
any  compromise  or  settlement  unless  proponent  would 
pay  them,  in  addition  to  their  costs,  the  sum  of  $200. 
That  such  proposition  was  rejected  by  him  and  no 
agreement  to  compromise  or  settle  was  consummated, 
and  that  he  did  not  understand  Judge  Hughitt  as  ac- 
cepting the  proposition  of  settlement.  He  also  says 
in  his  affidavit,  that  just  before  coming  into  court 
he  had  been  told  by  William  E.  Keeler  that  there 
could  be  no  settlement  unless  $200  was  paid  in  addi- 
tion to  all  costs,  and  that  he  (Keeler)  had  received  in- 
structions from  Judge  Day  to  have  the  matter  appealed 
and  to  have  the  papers  prepared  by  Willim  E.  Hugh- 
itt, and  that  the  papers  would  be  served  upon  propo- 
nent's attorney  before  the  case  could  be  tried. 

Judge  S.  Edwin  Day  was  attorney  of  record  and 
represented  all  the  contestants  except  the  one  for 
whom  Judge  Hughitt  appeared  as  special  guardian. 
He  took  no  part  in  the  correspondence,  so  far  as  is 
shown,  and  did  not  appear  upon  the  second  trial,  (at 
the  circuit.)  His  affidavit  is  read,  in  which  he  states 
that  he  relied  on  the  arrangement  stated  in  the  affi- 
davit and  letters,  (except  that  of  May  3d,)  and  that  in 
consequence  he  did  not  appear  at  the  May  Cayuga 

Vol.  n.- 
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Circuit;  and  none  of  the  contestants,  so  far  as  he  knows, 
then  appeared. 

Since  the  trial,  each  party  has  served  a  bill  of  costs 
upon  the  attorney  for  the  other  party,  and  the  ques- 
tion of  allowance  is  presented  upon  the  cross  applica- 
tions. 

I  do  not  think  there  has  been  shown  to  be  such  a 
stipulation  as  would  authorize  this  court  to  allow  costs 
to  the  unsuccessful  contestants.  Prior  to  the  letter  of 
May  3d,  above  referred  to,  there  certainly  was  no 
agreement  between  the  parties.  The  contestants 
asked  as  a  condition  of  withdrawing  their  objections, 
an  allowance  of  money  in  addition  to  taxable  costs. 
The  letter  of  Mr.  Hughitt  of  May  3d,  does  not  con- 
tain a  positive  acceptance  of  the  offer  of  proponent's 
counsel,  but  merely  a  statement  that  he  had  "  little 
doubt  but  that  your  offer  will  he  accepted."  Certainly 
the  minds  of  the  parties  had  not  met  prior  to  the  in- 
terview at  the  court  house  the  day  of  the  trial.  I  am 
convinced  that  before  any  agreement  was  made  the 
counsel  for  the  proponents  was  told  by  one  of  the  con- 
testants that  the  proposed  settlement  would  not  be 
accepted,  and  ihat  the  counsel  notified  Judge  Hughitt 
that,  in  consequence  of  this  contestant's  declining  to 
accept  the  proposition,  there  could  be  no  settlement. 
Whether  it  was  thereupon  agreed  between  counsel 
that  the  proposition  contained  in  the  letter  of  April 
15th  should  be  carried  out,  may  not  be  necessary  to 
determine,  for  the  reason  that  any  agreement  then  to 
be  made  requiring  the  assent  of  both  parties,  and  to 
be  binding  should  have  been  reduced  to  writing  and 
subscribed  by  the  party  against  whom  it  is  alleged,  or 
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by  his  attorney  or  counsel.  (Rule  11.)  I  do  not 
think  a  letter  of  an  attorney,  proposing  terms  of  set- 
tlement, which  are  withdrawn  before  acceptance,  can 
be  held  to  be  such  evidence  of  a  subsequent  agree- 
ment as  this  rule  requires.  The  object  of  the  rule 
was  to  avoid  the  unpleasant  duty  of  a  court  in  weigh- 
ing conflicting  affidavits  to  determine  the  truth  of 
statements  made  by  attorneys  in  proceedings  like  the 
present. 

As  to  whether  counsel  promised  that  the  proponent 
would  do  as  he  proposed  if  there  should  be  no  contest 
before  the  jury,  there  is  a  flat  contradiction  in  the 
affidavits.  That  the  contestants  consider  it  necessary 
to  prove  there  was  such  a  promise  is  confirmatory  of 
the  position  that  the  assent  of  both  parties  at  that 
time  was  deemed  essential.  Such  agreement  not  ap- 
pearing by  written  evidence  cannot  be  held  to  have 
been  binding. 

If  the  alleged  agreement  had  been  made  and  pro- 
perly evidenced,  I  do  not  think  this  court  would  be 
at  liberty  to  enforce  it,  in  view  of  the  statute  upon 
the  subject  of  costs.  Section  2558  of  the  Code  pro- 
vides that,  when  a  decree  is  made  upon  a  contested 
applic<ation  for  probate  or  revocation  of  probate  of  a 
will,  costs  payable  out  of  the  estate  or  otherwise  shall 
not  be  awarded  to  an'  unsuccessful  contestant  of  the 
will,  unless  he  is  a  special  guardian  for  an  infant.  It 
is  a  well  established  principle  of  law  that  jurisdiction 
of  the  subject  matter  involved  in  an  action  or  legal 
proceeding  cannot  be  conferred  by  stipulation,  and 
when  the  law-making  power  prescribed  limits  or  con- 
ditions to  the  authority  of  a  court,  they  cannot  be  dis- 
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pensed  with  by  litigants.  Griswold  v.  Sheldon,  4  iV^.  T. 
580 ;  McMahon  v.  Rauhr,  47  i^T.  Z.  67 ;  Davisburgh 
V.  Knickerbocker  Ins.  Co.,  90  N.  T.  526.  This  court 
has  no  jurisdiction  of  the  subject  matter,  the  thing  in 
dispute,  the  allowance  of  costs  to  unsuccessful  contest- 
ants upon  the  probate  of  a  will, — ^and  consent  of  the 
parties  would  not  confer  such  authority. 

As  to  the  matter  of  an  allowance  of  costs  to  the 
proponents,  it  lies  within  the  discretion  of  this  court 
to  determine  whether  they  shall  be  paid  out  of  the 
testator's  estate,  or  be  decreed  to  be  paid  by  the  con- 
testant personally.     (Code,  §  2553.) 

There  is  not  proof  to  vary  the  impression  formed 
upon  the  first  trial,  that  the  contest  was  made  in  ab- 
solutely good  faith,  and  with  sufl&cient  grounds. 

The  imposition  of  the  burden  of  the  payment  of 
costs  upon  the  contestants  in  these  circumstances,  sim- 
ply because  the  will  has  been  finally  adjudged  to  be 
valid,  would  be  contrary  to  precedent  and  unjust. 
Moreover  I  am  satisfied  that  the  attorney  for  the  con- 
testant failed  to  appear  at  the  circuit,  at  which  this 
case  was  tried,  for  the  reason  that  he  relied  upon  the 
arrangement,  proposed  by  the  counsel  for  the  pro- 
ponents, being  carried  into  effect.  The  conclusion  is 
also  unavoidable  that  the  proponents'  counisel  must 
have  known  that  fact,  when  proceeding  with  the  trial ; 
and,  although  the  proponents  may  not  be  bound  by 
any  stipulation,  the  facts,  which  are  uncontroverted, 
are  sufficient  to  require  the  court  to  direct  the  pay- 
ment of  the  costs  of  the  proponents  out  of  the  testa- 
tor's estate. 

The  costs  of  the  special  guardian,  prior  to  the  ap- 
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peal  to  the  General  Term,  are  allowed  at  the  amount 
originally  taxed.  Subsequent  costs  are  denied  for  the 
reason  that  the  ward  became  of  full  age  prior  to  the 
appeal,  and  had  no  further  need  of  a  guardian. 


<••*» 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 
Subrogate. — September,  1889. 

Matter  of  Lawrence. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Adrian  Van  Sinderen,  executor  and  trustee  of 
the  will  of  William  Lawrence^  deceased. 

The  premiam  derived  from  the  sale  of  securities  in  which  the  principal  of 
a  trust  fund  is  inyested,  should  be  credited  to  the  principal  accoimt,  to 
go  eventually  to  the  one  who  shall  be  entitled  to  receive  the  coi-pus  of 
the  estate,  and  not  to  the  income  account,  payable  to  a  life  beneficiary. 

On  a  payment  which  a  testamentary  trustee  is  ordered  to  make  by  a  decree, 
simple  interest  and  not  interest  with  annual  rests,  nor  compound  in- 
terest should  be  charged. 

Accounting  of  Adrian  Van  Sinderen,  executor  and 
trustee  of  the  will  of  William  Lawrence,  deceased. 
The  facts  appear  in  the  opinion. 

Alexander  &  Green  and  Frederick  K.  Coudert,  for  tntstee, 

Hoffman  Miller, /or  William  £.  Lawrence. 

Alfred  Bach  and  Walter  L.  McCorkle, /or  Isaac  Lawrence  and 
Sarah  L.  Moser,  eanteatants. 

RuFUS  L.  Scott, /or  Ann  S.  Holywell. 

The  Surrogate. — ^I  have  examined  this  case  care- 
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fully,  and  such  matters  as  have  been  presented  in  a 
shape  to  enable  me  to  consider  them,  I  have  disposed 
of.  The  others,  however,  are  left  in  such  a  condition, 
owing  to  the  confused  manner  in  which  they  are  sub- 
mitted, that  I  am  obliged  to  defer  their  determination. 
The  report  of  the  referee  consists  of  opinions  and  find- 
ings, facts  and  evidence,  so  commingled  and  run  to- 
gether as  to  make  it  extremely  difficult,  if  not 
impossible,  to  ascertain  definitely  the  grounds  upon 
which  he  bases  his  conclusions,  or  to  test  their  accu- 
racy or  correctness ;  and  he  has  made  contradictory 
findings  of  fact,  no  doubt  by  inadvertence.  The 
report  must  be  sent  back  for  the  purpose  of  having 
the  referee  state  his  conclusions  of  fact  and  law  separ 
rately,  and  entirely  dissociated  from  his  opinion. 

The  amount  of  ^462.63,  respecting  which  the  con- 
testant, William  E.  Lawrence,  filed  his  fourth  objec- 
tion, was  not  included  in  the  trustee's  accounts,  and 
very  properly  so.  The  amount  was  adjudged  to  be 
paid  to  the  objectant  by  the  decree  made  upon  the 
former  accounting,  and  was  an  adjudication  and  a 
determination  enforceable  in  the  usual  way,  in  which 
any  other  money  decree  or  judgment  could  be  en- 
forced. Sections  2,553-2,555,  Code  Civ.  Proc. ;  Laws 
1837,  c.  460,  §§  63,  64,  as  amended  by  chapter  104, 
Laws  1884 ;  People  v.  Marshall,  7  Abb.  N.  O.  380. 
Obviously,  simple  and  not  compound  interest  could 
be  charged  on  the  amount  of  the  recovery.  What 
defences  might  be  successfully  interposed  to  the 
attempted  collection  of  its  amount,  could  be  set  up 
when  the  attempt  to  enforce  it  is  made  in  a  proper 
proceeding.     If  any  claim  were  made  herein  by  the 
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contestant  that  payments  to  bim  which  the  trustee 
seeks  to  charge  against  funds,  or  for  which  he  is  now 
accountings  were  not  so  paid,  but  paid  on  account  of 
the  moneys  directed  to  be  paid  by  the  decree,  it  would, 
of  course,  be  necessary  to  take  into  consideration  such 
moneys  in  ascertaining  the  fact,  and  determining  the 
extent  of  the  interest  of  the  contestant  in  the  moneys 
now  being  accounted  for.  In  no  aspect  of  the  case, 
however,  can  compound  interest  be  awarded  on  the 
amount  directed  to  be  paid  by  the  decree,  or  annual 
rests  be  taken  in  computing  the  interest.  The  ac- 
count prepared  by  the  referee,  will,  he  having  allowed 
interest  with  annual  rests  to  be  charged  on  such 
amount,  have  to  be  readjusted. 

The  eleventh  finding  of  the  referee,  respecting  the 
profits  upon  the  sale  of  the  United  States  securities, 
forming  part  of  the  trust  fund  to  whose  income  Isaac 
Lawrence  is  entitled,  is  plainly  wrong.  This  profit  is 
credited  to  the  income  account,  and  allowed  as  income 
to  the  beneficiary.  It  should  have  been  allowed  as 
income  to  the  trust  fund  and  goes  as  part  thereof  to 
the  party  or  parties  eventually  entitled  to  receive  the 
corpus.  The  referee  has  found  that  the  decree  in 
the  previous  accounting  is  binding  upon  the  other 
parties,  but  not  upon  Isaac  Lawrence,  as  he  was  not 
cited  to  attend  such  accounting,  and  was  not  otherwise 
before  the  court  in  such  proceeding.  The  proof  of 
service  of  citation  shows  that  he  was  served  with  the 
citation.  It  was,  notwithstanding  this,  competent  to 
show  such  was  not  the  fact.  Ferguson  v.  Crawford, 
70  N.  T.  253.  I  do  not  decide  whether  the  evidence 
was  or  was  not  sufficient  to  justify  his  finding  in  this 
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regard.  Nothing  is  now  determined  by  me  save  the 
questions  involved  in  the  fourth  objection  of  William 
E.  Lawrence^  and  the  eleventh  finding  of  the  referee, 
hereinbefore  considered.  I  refer  to  the  finding  for 
the  purpose  of  stating  that  while  the  referee  has  made 
this  finding,  he  has  not  indicated  with  sufficient  ex- 
plicitness  the  particular  matters  affected  by  it. 

I  am  unable  to  ascertain  definitely  from  the  excep- 
tions filed  by  the  trustee  whether  any  exception  is 
intended  to  be  interposed  to  the  disposition  which  the 
referee  has  made  of  so  much  of  his  report  as  deals 
with  the  mortgage  for  $1,000  made  by  William  E- 
Lawrence  to  the  accounting  party.  The  latter' s  thirty- 
sixth  exception,  which  attempts  to  raise  questions 
respecting  the  disposition  made  by  the  referee  of  items 
of  the  account,  is  too  general  and  indefinite.  It 
seems  to  have  been  made  for  the  purpose  of  enlisting 
the  ingenuity  of  the  court  in  a  career  of  exploration 
and  discovery  which  it  is  the  duty  of  the  counsel  to 
wholly  undertake  himself.  This  exception  is  there- 
fore not  available.  When  the  referee  shall  have  re- 
turned to  the  court  his  report  with  the  proper  findings 
the  counsel  will  be  expected  to  submit  anew  such  ex- 
ceptions as  they  may  wish  to  file,  as  I  shall  consider 
those  already  filed,  except  to  the  extent  that  they 
relate  to  the  questions  which  I  have  herein  disposed 
of,  as  not  before  me  for  consideration.  The  purpose 
*  of  this  is  to  prevent  confusion,  and  to  have  the  issues 
presented  to  the  court  for  decision  plainly  and  pre- 
cisely defined  and  indicated. 
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Cattabaugtjs  Coukty.— Hon.  ALFRED  SPRING, 
Subrogate. — September,  1889. 

Mattbe  of  Boyle. 
In  the  matter  of  the  estate  of  Peter  Boyle,  deceased. 

The  recovery  of  a  judgment  for  costs  by  a  defendant  against  the  admin- 
istratrix of  a  decedent,  in  an  action  brought  by  her  to  recover  damages 
for  injury  by  negligence  to  property  of  deceased  does  not  give  defend- 
ant any  priority  over  the  other  creditors  of  the  intestate. 

And  before  an  execution  issues  in  such  case,  it  should  appear  that  there 
are  assets  sufficient  to  pay  all  the  debts  of  decedent  or,  at  least,  an  ac- 
count should  be  filed,  showing  fully  the  assets  and  debts  to  be  paid 
therefrom,  so  that  the  execution  wotild  direct  only  the  application  of 
the  ''just  proportion  of  the  assets"  of  the  estate  to  the  payment  of 
the  judgment. 

Application  for  leave  to  issue  execution. 

Spbaoue,  Mouet,  Spbaoite  &  Bbownbll, /or  motion. 
E.  D.  Nobthbup,  In  opposition. 

The  Surrogate. — The  administratrix  of  Peter 
Boyle,  deceased,  commenced  an  action  in  the  Supreme 
Court  against  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  to  recover  the  value  of  certain 
horses  belonging  to  decedent,  and  which  were  claimed 
to  have  been  killed  by  the  negligence  of  the  defend- 
ant. 

Plaintiff  failed  ultimately  in  the  litigation,  and  a 
judgment  for  costs  of  over  four  hundred  dollars  was 
entered  against  her  as  such  administratrix.  Applica- 
tion is  now  made  on  behalf  of  the  railroad  company 
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for  leave  to  issue  execution  on  this  judgment  to  be 
enforced  against  the  property  of  decedent. 

I  do  not  think  the  motion  should  be  granted  at 
present. 

The  recovery  of  this  judgment  did  not  give  defend- 
ant any  priority  over  the  other  creditors  of  the  intes- 
tate.    See  Schmitz  v.  Langhaar,  88  i^.  T.  503. 

And  before  an  execution  issues,  it  should  appear 
there  were  assets  sufficient  to  pay  all  the  debts  of  de- 
cedent, or  at  least  an  account  should  be  filed  showing 
fully  the  assets  and  the  debts  to  be  paid  therefrom,  so 
that  the  execution  would  direct  only  the  application 
of  the  judgment  debtor's  "just  proportion  of  the 
assets"  to  the  payment  of  this  judgment.  Sections 
1825,  1826,  and  2723,  subd.  1,  Code  of  Civil  Proced- 
ure ;  Sippel  V.  Macklin,  2  Dem.  219 ;  Peters  v.  Carr, 
Id.  22. 

In  no  other  way  can  the  scheme  for  the  enforce- 
ment of  judgments  recovered  in  other  courts  be  made 
practical  when  the  execution  is  to  be  collected  out  of 
property  left  by  a  decedent. 
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Cayuga  County.— Hon.  JOHN  D.  TELLER,  Sub- 

BOOATE. — September,  1889. 

Mattes  of  Cbise. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Henry  6.  Cmse  and  D.  Pulaski  Mersereau, 
executors  of  the  will  of  William  Crise,  deceased. 

To  create  a  trust,  the  acts  or  words  relied  upon  must  be  nnequiyocal,  and 
where  a  different  interpretation  may  witli  equal  possibility  be  placed 
upon  the  transaction  it  will  not  be  proper  to  draw  the  inference  that 
a  trust  is  intended  which  divests  the  donor  of  all  further  ownership  of 
the  property. 

The  testator  delivered  to  one  A,  who  had  acted  as  his  agent  in  various  mat- 
ters, a  sum  of  money,  and  took  from  him  a  receipt,  which  stated  that 
he  had  in  his  possession  a  specified  sum  in  trust  from  testator  to  invest 
for  the  benefit  of  his  daughter  Mary  Ann  Hillman,  the  interest  of 
which  only  to  be  paid  to  her  when  the  testator  "  thinks  she  needs  it 
for  the  benefit  of  herself  or  child." 

A  receipt  in  the  handwriting  of  A,  the  agent,  was  presented  to  the  daugh- 
ter by  the  testator,  and  signed  by  her.  It  was  a  receipt  for  the  specified 
sum  '*  being  an  advance  by  him  (testator)  of  one  thousand  dollars  and 
interest  on  same.  ....  to  make  me  equal  with  advances  then  made 
to  his  other  children."  This  receipt  was  in  possession  of  the  daughter 
at  the  time  of  the  death  of  testator.  The  paper  signed  by  A,  the 
agent,  was  left  in  the  daughter's  possession  for  several  years,  when  it 
was  delivered  to  testator  by  the  daughter,  and  was  subsequently  found 
among  the  papers  of  the  agent  after  his  decease.  At  the  time  of  the 
delivery  of  this  paper,  testator  said  it  was  money  he  had  left  in  trust 
with  A,  the  agent,  to  make  the  daughter  equal  to  the  other  children. 
The  delivery  of  the  receipt  by  the  daughter  to  her  father,  if  made  at 
all,  was  subsequent  to  the  delivery  of  the  paper  signed  by  the  agent,  to 
her.  When  the  receipt  was  returned  to  her  did  not  appear.  A,  the 
agent,  opened  an  account  with  the  daughter  as  her  trustee,  but  it  did 
not  appear  that  testator  knew  of  the  fact.  The  daughter  never  made 
use  of  the  principal  and  interest  of  the  money  and  testator  himself 
used  it.  Held,  that  these  facts  did  not  show  a  declaration  of  trust  or 
a  gift  to  or  in  trust  for  the  daughter  in  the  money. 

The  daughter  and  her  children  who  were  beneficiaries  under  the  will  of 
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testator  were  duly  cited  to  appear  on  a  settlement  of  the  accounts  of 
the  executor,  and  did  not  at  such  time  make  a  claim  that  there  was  a 
trust  in  their  favor  impressed  upon  the  funds  of  the  estate.  They 
subsequently  claimed  that  they  were  not  estopped  by  their  not  having 
set  up  this  claim,  for  the  reason  that  the  trust  fund  formed  no  part  of 
the  estate  of  testator.  Held,  that  the  daughter  and  her  child  were  es- 
topped from  claiming  that  the  executor  held  a  trust  fund  for  them. 

Accounting  of  the  executors  of  William  Crise,  de- 
ceased. 

The  facts  appear  in  the  opinion. 

William  P.  Sisson  and  James  P.  Cox,  for  petitioners, 
William  B.  Woodin  and  Charles  M.  Baker,  for  ezecutorg. 

The  Surrogate. — The  petitioners,  Mary  Ann  Hill- 
man  and  Eddie  C.  Hillman,  filed  a  petition  April  23, 
1889,  in  this  court,  asking  that  the  executors,  Henry 
G.  Crise  and  D.  Pulaski  Mersereau  be  required  to  ap- 
pear and  render  an  account,  and  pay  the  petitioners 
certain  moneys  alleged  to  have  been  held  by  said  de- 
cedent, William  Crise,  at  the  time  of  his  decease,  as 
trustee  for  the  benefit  of  the  petitioners. 

William  Crise  died  December  9,  1881,  leaving  a 
last  will  and  testament,  which  was  admitted  to  probate 
by  the  Surrogate  of  this  county,  on  the  31st  day  of 
January,  1882,  upon  which  day  letters  testamentary 
were  issued  to  said  executors.  An  inventorv  of  the 
personal  property  of  the  decedent  was  filed  March 
30,  1882.  The  amount  of  the  personalty,  as  shown 
by  the  inventory,  was  $17,105.87. 

By  his  will,  the  testator  gave  all  his  property  to  his 
executors,  in  trust,  to  convert  into  cash  as  soon  after 
his  decease,  as  they  may  deem  best  for  the  interest  of 
his  estate,  and  to  divide  the  same  equally  among  his 
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children,  except  the  said  Mary  Ann  Hillman,  and  to  re- 
tain in  their  hands  one  sixth  part  of  said  estate,  and  in- 
vest the  same  safely  at  interest,  and  pay  over  the  income 
thereof  to  said  Mary  Ann  Hillman  for  the  support  of 
herself  and  family  during  her  lifetime,  and,  at  her  death, 
to  pay  over  the  principal  sum  and  any  balance  of  in- 
terest to  the  children  of  said  daughter  then  living  and 
the  descendants  of  deceased  children.  The  executors 
were  authorized  to  purchase  for  the  use  of  said  daugh- 
ter a  house  and  lot  out  of  said  share,  to  be  used  by 
her  during  her  life  and  to  pass  to  her  children  in  fee 
upon  her  decease.  The  testator  was  at  the  time  of 
his  death  the  owner  of  a  farm  of  210  acres  of  land. 

The  testator,  within  a  few  years  before  his  death, 
gave  to  each  of  his  children,  except  Mrs.  Hillman,  the 
sum  of  one  thousand  dollars.  On  the  first  day  of 
April,  1872,  the  testator  delivered  to  one  E.  W.  Arms 
of  Aurora,  who  had  acted  as  agent  for  him  in  making 
loans  of  money,  etc.,  the  sum  of  one  thousand  two*  hun- 
dred and  ten  dollars,  and  took  from  him  a  receipt  in 
the  following  words : 

"  $1210. — ^I  have  in  my  possession  twelve  hundred 
and  ten  dollars,  in  trust  from  William  Crise,  to  invest 
for  the  benefit  of  his  daughter  Mary  Ann  Hillman. 
The  interest  of  which  only  to  be  paid  to  her,  when 
said  Crise  thinks  she  needs  it,  for  the  support  of  her- 
self or  her  child. 

"  Dated,  Aurora,  April  1,  1872.        E.  W.  Arms." 

A  receipt  in  the  handwriting  of  said  Arms,  bearing 
the  same  date  was  presented  to  Mrs.  Hillman  by  the 
testator  and  signed  by  her.  It  was  produced  in  evi- 
dence, and  is  as  follows : 
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"  $1,212.— Rec'd  Aurora,  April  1st,  1872,  of  William 
Crise,  twelve  hundred  and  ten  dollars,  being  an  ad- 
vance by  him  to  me  of  $1000,  and  interest  on  same 
from  April  Ist,  1869,  to  make  me  equal  with  advances 
then  made  to  his  other  children. 

"  Mary  A.  Hillman." 

This  receipt  was  in  the  possession  of  Mrs.  Hillman 
at  the  time  of  the  death  of  her  father.  The  paper 
signed  by  E.  W.  Arms,  was  left  in  Mrs.  Hillman' s  pos- 
session several  years,  when  the  testator  sent  one  of 
his  children  for  it.  It  was  delivered  to  the  testator 
and  was  subsequently  found  among  the  papers  of  E. 
W.  Arms  after  his  decease.  At  the  time  of  the  de- 
livery of  this  paper  to  Mrs.  Hillman,  the  testator  s^id 
it  was  money  he  had  left  in  trust  with  E.  W.  Arms  to 
make  her  equal  with  the  other  children.  The  delivery 
of  the  receipt  by  Mrs.  Hillman  to  her  father  appears, 
if  made  at  all,  to  have  been  subsequent  to  the  delivery 
of  the  paper  to  her,  signed  "E.  W.  Arms."  When  the 
receipt  was  returned  to  her  does  not  appear.  An  ac- 
count is  shown  to  have  been  kept  by  said  Arms,  with 
William  Crise,  and  with  each  of  his  children.  The 
accounts  of  three  of  the  children,  Sally  Ann  Watkins, 
Ann  Elizabeth  Watkins  and  Rachel  E.  Allen,  are  each 
opened  with  a  credit  as  follows : 

"  1866,  April  1 ;  By  amt.  of  William  Crise  (gift) 
$1,000."  •  The  account  of  Henry  6.  Crise  contains 
credit  of  April  1st,  1866,  "  By  amt.  of  William  Crise, 
(gift),  $1002.92."  The  account  of  Charlotte  Crise 
contains  a  credit  of  the  same  date  of  $472.76  by  cash 
left  by  William  Crise  and  theretofore  invested.  It 
also  shows  the  purchase  of  a  piano  for  her  at  $372,  and 
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other  credits  in  1867  and  1868,  making  altogether 
about  the  same  amount.  The  account  kept  by  Mr. 
Anns  with  Mary  Ann  Hillman  was  opened  April  1, 
1872,  with  the  credit : 

"  By  amt.  from  Father,  (William  Crise,)  in  trust  for 
you  to  invest.     K.  $1210." 

On  April  1st  of  each  following  year  appears  a  credit 
of  interest,  and  on  April  1,  1875,  the  account  appears 
to  have  been  balanced  by  a  charge  as  follows : 
"  Transferred  &  Cr. William  Crise,  a-c  to  bal.  $1482.30." 

Upon  the  account  kept  by  Mr.  Arms  with  William 
Crise,  of  date  April  1,  1875,  appeared  the  entry : 

"  By  amt.  Ann  Hillman's  a-c,  set  apart  for  her  April 
1,  72,  $1210.  and  the  int.  on  same,  $1482.30  " 

The  same  day  a  charge  appears  to  have  been  made 
in  the  same  account:  "To  amt.  lent  on  David  C. 
Auble,  B.  &  N.  $2357.09."  The  account  also  shows 
that  the  interest  upon  this  mortgage  was  subsequently 
collected  by  E.  W.  Arms,  and  credited  to  William  Crise. 

It  is  shown  by  the  testimony  of  Mrs.  Mersereau, 
(formerly  Charlotte  J.  Crise),  that  her  father  William 
Crise,  had  said  to  her  that  he  had  given  four  of  his 
cl^ldren  (naming  them)  some  money,  and  that  he 
was  going  to  place  some  money  in  Mr.  Arms'  hands 
for  Mrs.  Hillman,  to  be  paid  to  her,  if  he  (William 
Crise),  saw  fit.  This  was  prior  to  April  1,  1872.  Af- 
terwards she  heard  her  father  say  he  should  not  give 
it  to  her. 

On  or  about  April  1,  1872,  William  Crise  gave  to 
each  of  his  children,  except  Mrs.  Hillman,  an  ad- 
ditional $1,000. 

The  will  of  William  Crise  is  dated  October  19, 1878. 
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He  died  on  the  19th  day  of  December,  1881.  The 
inventory  of  the  personal  property  was  filed  March 
30,  1882.  A  codicil  to  the  will  was  made  and  pub- 
lished May  23,  1877,  appointing  D.  P.  Mersereau  (the 
testator's  son-in-law),  an  executor  of  his  will,  in  place 
of  E.  W.  Arms,  then  deceased. 

On  the  29th  day  of  May,  1884,  the  executors  ap- 
peared in  this  court,  and  filed  waivers  of  citation  to 
the  judicial  settlement  of  their  accounts  from  all  the 
children  of  the  decedent,  including  Mrs.  Hillman,  and 
also  waivers  of  Eddie  C.  Hillman  and  Lillian  C.  Hill- 
man.  Eddie  C.  Hillman  is  the  only  child  now  living 
of  the  said  Mary  Ann  Hillman,  and  one  of  the  peti- 
tioners in  the  present  proceeding.  An  account  was 
filed  by  said  executors  the  same  day,  and  a  decree 
was  granted  settling  the  same.  Said  decree  was  not 
entered  at  the  time  of  the  filing  of  the  petition  in  this 
proceeding,  but  it  has  since  been  prepared  and  entered 
May  28,  1889,  as  of  the  29th  of  May,  1884.  The  ex- 
ecutors  upon  said  accounting  were  charged  with  the 
sum  of  $20,270.14,  being  the  amount  of  the  personal 
property  inventoried,  together  with  the  increase  there- 
on. They  were  credited  with  $1,113.04,  paid  ^r 
debts  and  expenses  of  administration,  and  with  the 
sum  of  $16,134.25,  distributed  among  legatees,  leav- 
ing the  sum  of  three  thousand,  twenty-two  dollars  and 
eighty-five  cents  in  their  hands  as  trustees  for  Mary 
Ann  Hillman,  under  the  provisions  of  the  will.  Upon 
the  present  proceeding,  the  executors  have  filed  their 
account,  (May  21,  1889,)  showing  the  receipt  by  them 
since  the  former  accounting  of  $3,263.70,  (made  up 
principally  of  the  avails  of  farm  produce,)  and  credit- 
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ing  themselves  with  the  sum  of  $8,867.30,  paid  out 
for  expenses  of  administration  and  distributed  as  in- 
come to  the  parties  entitled  under  the  will;  also 
charging  themselves  with  farm  stock  and  produce, 
held  by  them  as  executors  jointly  with  one  William 
J.  Ryan.  They  also  report  that  from  the  trust  mon- 
eys above  mentioned  they  purchased  a  house  and  lot 
for  the  use  of  Mrs.  Hillman,  May  29,  1884,  the  fee 
thereof  to  vest  in  her  children,  for  which  they  paid 
$2,800,  and  that  the  balance  of  said  trust  moneys,  viz. : 
the  sum  of  $822.85,  is  on  hand  and  invested  for  the 
use  of  the  cestui  que  trust.  There  is  still  under  the 
control  of  the  executors,  who  are  given  the  power  of 
sale  thereof,  a  farm  of  210  acres,  which  they  are  au- 
thorized to  lease  and  collect  rents,  make  repairs,  pay 
taxes  and  insurance,  and  manage  generally  as  they 
may  deem  best  for  the  interest  of  the  estate.  A  sale  is 
authorized  at  such  time  and  upon  such  terms  as  the  ex- 
ecutors may  deem  best,  except  that  it  shall  not  be  sold 
at  public  sale  without  the  consent  of  two  thirds  in  in- 
terest of  the  persons  entitled  to  the  avaijs.  The  avails 
are  to  be  paid  in  equal  portions  to  the  children  of  the 
testator,  except  the  share,  one  sixth,  of  Mrs.  Hillman 
is  to  be  retained  and  invested  by  the  executors,  who 
are  to  pay  the  income  to  her  during  her  life,  and,  at 
her  death  to  pay  the  principal  thereof  to  her  chil- 
dren, etc. 

It  is  claimed  by  the  petitioners  that  William  Crise, 
in  depositing  the  fund  of  $1,210  with  E.  W.  Arms,  on 
the  first  day  of  April,  1872,  transferred  the  beneficial 
interest  therein  to  his  daughter,  Mrs.  Hillman  and  her 
children,  and   that  the  paper  there  signed  by  Mr 

Vol.  n.- 
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Arms  and  subsequently  delivered  by  Mr.  Crise  to  Mrs. 
Hillman  is  evidence  of  a  declaration  of  trust  in  her 
favor.  Assuming  that  the  language  of  this  instru- 
ment was  adopted  by  Mr.  Crise  as  expressing  his  in- 
tention, it  must  be  construed  to  mean  as  it  states,  that 
the  interest  of  the  fund  alone  was  to  be  paid  to  Mrs. 
Hillman,  and  that  only  when  the  donor  thought  she 
needed  it.  No  direction  is  made  with  regard  to  the 
principal,  except  that  it  was  in  trust  for  William 
Crise.  It  was  to  be  invested  for  the  benefit  of  his 
daughter  as  specified,  L  e.,  that  she  might  have  the 
interest  when  her  father  decided  she  needed  it. 

I  fail  to  find  in  this  instrument  evidence  of  a  de- 
claration of  trust,  sufficient  to  pass  the  ownership  of 
the  principal  fund.  No  intention  is  expressed  to  have 
the  principal  sum  at  any  time  turned  over  ^  Mrs. 
Hillman  or  her  children.  The  donor  reserved  the 
right  to  dictate  as  to  the  interest  and  his  subsequent 
acts  showed  he  believed  he  had  the  right  to  receive  the 
principal. 

To  create  a  trust,  the  acts  or  words  relied  upon 
must  be  unequivocal,  and,  while  a  different  interpre- 
tation may  with  equal  plausibility,  be  placed  upon  the 
transaction,  it  would  not  be  proper  to  draw  the  infer- 
ence that  a  trust  was  intended  which  divested  the 
donor  of  all  further  ownership  of  the  property. 
Martin  v.  Punk,  75  N.  T.  134 ;  Young  v.  Young,  80 
N.  Y.  422 ;  Barry  v.  Lambert,  98  N.  T.  306. 

The  petitioners  further  say  that  the  fact  that  the 
testator  had  given  $1,000  each  to  his  other  children, 
and  had  talked  of  giving  Mrs.  Hillman  the  same  sum 
in  1866  or  1867,  to  make  her  equal  with  his  other 
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childiBiiy  and  that  subsequent  to  the  deposit  with  Mr. 
Arms,  the  testator  delivered  to  her  the  paper  signed 
"  E.  W.  Arms,"  stating  that  it  would  some  time  make 
her  equal  with  the  other  children,  and  that  he  there- 
after took  a  receipt  from  Mrs.  Hillman  for  the  amount 
of  the  deposit,  which  recited  that  it  was  an  advance 
of  $1,000,  and  interest  on  same  from  April  14,  1869 ; 
all  show  that  it  was  his  intention  to  create  and  declare 
a  trust,  in  favor  of  Mrs.  EQllman,  which  passed  the 
equitable  title  to  this  fund  to  her.  The  entries  in 
Mrs.  Arms'  book  of  accounts  are  also  referred  to.  as 
confirmatory  of  this  theory,  but  there  is  no  proof  to 
indicate  that  Mr.  Crise  either  dictated  these  entries  or 
that  he  knew  what  they  were. 

The  objection  to  the  theory  of  the  petitioners  is 
that  the  two  written  instruments  bearing  date  of 
April  1, 1872,  but  delivered  at  different  times,  indi- 
cate quite  different  purposes  on  the  part  of  William 
Crise.  One  shows  an  intention  to  invest  the  fund 
and  use  the  income  for  the  benefit  of  Mrs.  EQllman. 
as  the  donor  might  direct.  The  other  relates  to  an 
absolute  gift. 

These  purposes  do  not  appear  to  have  been  concur- 
rent, and  there  is  no  evidence  of  any  delivery  to  Mrs. 
Hillman,  or  to  any  one  acting  for  her. 

The  subsequent  surrender  of  the  paper  signed  by 
Mr.  Arms,  the  return  by  her  father  of  the  receipt 
signed  by  Mrs.  Hillman,  and  the  withdrawal  of  the 
fund  from  Mr.  Arms'  hands,  show  that  the  parties 
then  understood  that  Mr.  Crise  continued  to  have  con- 
trol over  the  property, — that  it  was  still  in  fact  in  his 
possession.    The  only  delivery  had  been  to  the  agent  of 
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Mr.  Crise,  who  continued  to  act  under  his  instructions. 
Neither  the  principal  nor  the  interest  was  ever  at  the 
disposal  of  Mrs.  Hillman. 

The  evidence  all  leads  to  the  conclusion  that  the 
testator  intended  to  give  his  daughter  the  interest 
when  he  was  satisfied  she  needed  it  for  her  support, 
and  to  give  her  the  principal  at  some  future  time,  but 
that  he  failed  to  make  such  delivery  as  to  consti- 
tute a  completed  gift.  The  evidence  does  not  estab- 
lish such  a  declaration  or  trust  as  would  transfer  the 
title  to  the  property. 

I  also  think  the  petitioners  are  estopped  by  the  pro- 
ceedings upon  the  accounting  had  May  29th,  1884, 
from  setting  up  the  claim  that  the  testator  held  the 
fund  in  question  at  the  time  of  his  death  in  trust  for 
them  or  either  of  them.  The  petitioners  were  both 
parties  to  that  proceeding.  They  both  executed 
waivers  of  citation  thereto,  in  which  the  proceeding 
is  mentioned  as  the  final  judicial  settlement  of  the 
accounts  of  Henry  C.  Crise  and  David  P.  Mersereau, 
executors,  etc.,  of  William  Crise,  deceased.  The  ac- 
count then  presented  purported  to  include  all  the  pro- 
perty belonging  to  the  estate  of  the  deceased,  which 
had  come  to  the  possession  of  the  executors  or  been 
received  by  any  other  person  for  their  use,  except  the 
real  estate.  The  latter  did  not  in  any  manner  repre- 
sent the  fund  in  question.  The  rights  of  the  parties 
then  and  now  before  the  court,  as  to  the  property  in 
dispute,  were  involved  in  the  distribution  theretofore 
made,  and  which  was  in  fact  adjudged  by  the  court  to 
have  been  properly  made.  That  the  petitioner  Mrs. 
Mary  Ann  Hillman,  who  now  claims  that  a  trust  had 
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been  declared  in  her  favor,  knew  at  the  time  that  the 
rights  of  the  parties  as  to  this  property,  were  being 
adjudicated,  is  shown  by  the  fact  that,  upon  the  3d 
day  of  April,  1883,  when  the  executors  paid  the 
other  children  their  distributive  shares  of  the  personal 
property,  three  of  them  gave  Mrs.  Hillman  $333.33 
each,  because  she  had  not  received  as  much  as  the 
others,  that  being  one  sixth  of  the  amount  considered 
necessary  to  make  her  equal,  and  had  the  other  two 
children  given  the  same  amount  each,  Mrs.  Hillman 
would  have  been  made  equal  as  to  the  principal. 
The  account  stated  the  amount  of  the  balance  at 
$3,822.33,  which  sum  was  held  by  the  executors  in 
trust  for  Mary  Ann  Hillman,  in  accordance  with  the 
will  of  said  deceased.  No  objections  were  made  to  the 
account,  and  a  decree  was  directed  to  be  entered  set- 
tling the  same. 

There  was  therefore  a  judgment  of  a  court  having 
jurisdiction  of  the  parties  and  subject  matter,  upon  an 
issue  involved  in  the  proceeding,  and  the  same  was 
conclusive  and  must  be  so  held  in  this  proceeding. 
Davis  V.  Tallcot,  12  N.  Y.  184 ;  Blair  v.  Bartlett,  73 
N.  Y.  150. 

An  application  has  been  made,  pending  this  proceed- 
ing, to  open  the  decree  settling  the  account  filed  in 
May,  1884,  but,  so  far  as  the  question  now  under  con- 
sideration is  involved,  I  understand  the  application  to 
have  been  abandoned,  the  attorneys  for  the  executors 
consenting  that,  so  far  as  any  errors  are  concerned, 
which  appear  upon  the  face  of  the  account,  such  as 
mistakes  in  figures,  they  may  be  corrected  upon  this 
hearing.     However,  were  the  application  for  opening 
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the  decree  and  a  new  trial  of  the  question  relating  to 
the  ownership  of  the  alleged  trust  fund,  properly  be- 
fore the  court,  I  do  not  think  the  facts  would  justify 
the  court  in  opening  the  decree. 

It  is  further  submitted  by  the  petitioners  that  the 
former  decree  did  not  adjudicate  upon  this  trust,  for 
the  reason  that  the  trust  fund  found  no  part  of  the 
estate  of  William  Crise.  The  answer  to  this  proposi- 
tion is,  that  the  fund  in  question  appears  to  have  been 
mingled  with  the  assets  of  the  decedent,  and  by  his 
death  the  claimants  lost  any  vested  rights  they  might 
have  had  as  owners  of  the  property,  and  were  remitted 
to  the  standing  of  mere  creditors  of  the  estate  of 
William  Crise.  (Matter  of  O'Brien,  45  Bun  284.) 
Being  parties  to  the  former  accounting,  they  ought  to 
have  asserted  their  claim  at  that  time. 

The  account  now  presented  will  be  settled,  with 
such  corrections  as  may  be  agreed  upon  or  hereafter 
directed. 


New  Yoek  County.— Hon.  RASTUS  S.  RANSOM, 
Subrogate. — September,  1889. 

In  the  Matter  op  Frey. 

In  the  matter  of  the  probate  of  the  will  of  Joseph  B. 

Frey,  deceased. 

Where  a  will  is,  on  its  face,  properly  executed  and  attested,  and  one  of  the 
witnesses  thereto  testifies  that  she  was  not  asked  to  sign  the  will 
as  witness,  the  will  should  notwithstanding  he  admitted  to  probate. 
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where  the  recollection  of  tlie'witness  is  evidently  defective  or  perverse, 
and  where  the  other  suhscribing  witness  who  had  drawn  the  will,  and 
also  a  third  person  present  at  the  time  of  the  execution,  both  testify 
that  such  witness  was,  in  fact,  requested  to  sign  by  testator. 

Where  decedent  willed  one  fourth  part  of  his  residuary  estate  to  his  esec- 
ntor  **  to  be  devoted  by  him  to  and  for  a  certain  purpose  made  known 
unto  said  executor  by  a  certain  letter  dated,"  etc.,  ** written  by  me  to  my 
said  executor,  and  bearing,"  a  specified  date  ''said  letter  to  foim  a 
part  of  this  my  will,"  and  no  such  letter  has  been  found,  it  must  be 
held  that  the  decedent  died  intestate,  as  to  that  part  of  his  estate. 

Further  held,  that  the  non-production  of  the  letter  does  not  invalidate  the 
will  as  to  the  other  three  fourths  of  the  residuary  estate. 

Probate  of  the  will  of  Joseph  B.  Frey,  deceased. 

Gkoroe  W.  Cabb, /or  proponent. 
EowABD  B.  CfiowBUiy/or  contestant 

The  Surbogate. — ^The  instrument,  though  without 
date,  appears  by  the  testimony  to  have  been  executed 
on  the  17th  day  of  April,  1882,  the  date  of  a  letter 
referred  to  in  the  body  of  the  paper.  The  subscrib- 
ing witnesses  were  Charles  N.  Billiard,  the  attorney 
who  drew  the  will  and  superintended  its  execution, 
and  ^xs.  Clemence  Dodge.  During  the  seven  yeard 
that  succeed  the  event  the  memory  of  Mrs  Dodge  as 
to  the  occurrence  had  become  nearly  obliterated,  un- 
less her  testimony  was  given  in  a  disingenuous  spirit 
— which,  from  a  careful  reading  of  it,  seems  not  im- 
probable. When  the  attention  of  Mr.  Hilliard  was 
first  called  to  the  subject,  after  the  testator's  decease, 
he  said  that  his  recollection  was  vague  as  to  the  cir- 
cumstances attending  the  transaction,  but,  on  reflec- 
tion, he  was  able  to  recall  the  facts.  If  his  testimony 
Ls  to  be  credited,  the  requirements  of  the  statute  were 
substantially  complied  with.     His  statements  in  that 
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regard  are  corroborated  by  the  proponent,  Mr.  Clire- 
hugh,  whose  wife  was  a  sister  of  the  decedent  and  is 
a  legatee  named  in  the  will. 

The  decedent's  widow,  by  her  attorney,  contested 
the  probate  of  the  paper,  alleging  that  it  was  not  the 
decedent's  free  and  unconstrained  act,  and  that  it  was 
not  executed,  in  conformity  to  the  statute. 

Mr.  Hilliard  states  that  two  days  before  the  paper 
was  executed  Mr.  Clirehugh  gave  him  some  headings 
of  the  proposed  will,  of  which  he  took  memoranda. 
On  the  day  on  which  it  was  drawn  he  proceeded  to  an 
apartment  in  the  residence  of  the  decedent,  whom  he 
had  never  until  then  seen,  and  the  provisions  of  the 
instrument  were  discussed  by  the  decedent  and  Clire- 
hugh, and  he  then  drew  the  will.  After  its  comple- 
tion Mrs.  Dodge,  who  was  in  the  apartment  of  Mrs. 
Frey,  and  who  was  to  remain  with  her  during  the 
night,  because  the  decedent  was  to  leave  for  Washing- 
ton, was  asked  by  him  to  come  into  the  room  where 
the  instrument  had  been  prepared,  he  stating  that  she 
was  wanted  to  witness  a  paper  for  the  disposition  of 
his  patents,  and  that  he  did  not  say  that  it  was  his 
will.  In  this  statement  she  is  confirmed  by  the  testi- 
mony of  the  contestant.  She,  however,  did  not  ac- 
company Mrs.  Dodge  into  the  other  room.  When 
there  Mrs.  Dodge  states  that  no  one  asked  her  to  sign 
her  name  as  a  witness  to  a  will.  Her  memory  is  sin- 
gularly perverse  in  respect  to  nearly  all  the  circum- 
stances attending  the  execution,  and  the  greater  part 
of  her  testimony  is  a  succession  of  answers,  "  I  can- 
not remember,"  to  the  questions  propounded  in  re- 
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spect  to  the  successive  acts  to  constitute  the  valid  ex- 
ecution of  the  will. 

Mr.  Billiard  in  1882  had  been  admitted  to  the  bar 
for  three  years,  and  he  states  that  during  that  period 
he  had  drawn  six  wills.  He  further  testifies  that 
on  this  occasion,  before  proceeding  to  the  decedent's 
residence  to  draw  the  paper,  he  took  the  precaution 
to  look  at  the  statute  in  respect  to  its  requirements. 
At  the  foot  of  the  instrument  is  an  attestation  clause 
in  his  handwriting,  and  both  Hilliard  and  Clirehugh 
say  it  was  read  at  the  time  of  the  execution  in  the 
presence  of  both  witnesses.  It  is  incredible  that  a 
•  lawyer  of  any  experience  in  superintending  the  ex- 
ecution of  wills,  unless  he  was  a  party  to  a  fraud, 
should  have  written  the  recitals  contained  in  the 
clause,  and  then  signed  them,  if  the  events  therein 

stated  had  not  taken  place ;  and  as  he  testifies  that 

• 

his  feelings  are  not  cordial  toward  the  proponent, 
Clirehugh,  because  he  had  refused  to  pay  him  for  his 
services  in  connection  with  the  matter,  I  certainly  see 
no  reason  to  believe  that  he  would  vary  his  statements 
from  the  truth,  nor  does  the  fact  that  Clirehugh  and 
Hilliard  do  not  agree  in  respect  to  some  of  the  impor- 
fcint  details  of  an  interview  cause  me  to  doubt  that  the 
will  was  properly  executed. 

Under  a  well  settled  principle  of  law,  if,  by  reason 
of  the  lapse  of  time,  witnesses  are  not  able  to  recall 
the  circumstances  connected  with  the  execution  of  a 
testamentary  instrument  to  which  they  have  aflBxed 
their  signatures,  the  existence  of  an  attestation  clause 
reciting  the  facts  requisite  for  a  due  execution,  and 
to  which  the  witnesses  have  affixed  their  signatures^ 


74      CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  FBBT. 

comes  in  aid  of  probate ;  and  in  this  case,  as  its  state- 
ments are  reinforced  by  the  positive  recollections  of 
Mr.  Hilliard  and  Mr.  Clirehugh,  I  am  satisfied  that  the 
will  was  properly  executed. 

The  contestant  calls  in  question  the  construction 
and  legal  efEect  of  the  disposition  of  the  personal 
estate  of  the  decedent  upon  a  further  ground.  By 
the  will  the  decedent  bequeaths  to  his  wife  one  third 
of  the  profits  accruing  from  certain  royalties  on  pa- 
tents and  one  third  of  the  proceeds  of  the  sale  and 
manufacture  of  a  certain  other  patent  to  be  issued  to 
him,  and  gives  the  residue  of  his  estate  to  be  divided 
into  four  equal  parts,  one  to  his  mother,  another  to 
his  sister,  Mrs.  Clirehugh,  another  to  his  brother,  Au- 
gust William,  and  the  fourth  part "  imto  my  executor, 
to  be  devoted  by  him  to  and  for  a  certain  purpose 
made  known  unto  said  executor  by  a  certain  letter 
written  by  me  to  my  said  executor,  and  bearing  date 
April  17, 1882,  the  said  letter  to  form  a  part  of  this  my 
will."  No  such  letter  was  found  after  the  decedent's 
death.  Mr.  Hilliard  states  that  he  was  informed  by 
the  decedent  and  by  Clirehugh,  at  the  time  of  drafting 
the  will,  that  the  letter  was  then  in  existence.  In  this 
respect  the  recollection  of  Mr.  Clirehugh  is  different. 
If  it  had  been  written  at  the  time  and  was  properly 
identified,  its  directions  would  be  followed  as  a  part  of 
the  instrument ;  but  as  it  was  not  found,  and  I  hold 
that  the  paper  propounded  was  properly  proven  as 
the  decedent's  will,  the  non-production  of  the  letter 
cannot  invalidate  the  provisions  for  the  disposition  of 
three  of  the  four  parts  of  the  residuary  estate,  and 
that  the  fourth  part  must  go  to  the  parties  in  interest 
under  the  Statute  of  Distributions. 


WESTCHESTER  COUNTY,  OCTOBER,  1889.    76 

MATTKB  OF  FI8HXB. 


Wbstohbstkb  Coukty— Hon.  OWEN  T.  COFFIN, 

SUBBOQATB. — ^October,  1889. 

Matteb  of  Fisheb. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Geobge  H.  Mead,  as  executor  of  the  will  of 
.  Rebecca  J.  Fisheb,  deceased. 

A  bequest  to  an  executor  to  expend  the  sum  of  two  hundred  dollars  *'  as 
my  executors  may  deem  best,  within  the  time  prescribed  by  the  statute, 
goTeming  perpetuities,  in  keeping  my  burial  plot  in  good  condition," 
is  Toid  under  the  Revised  Statutes  (1  R,  B,,  p.  773y  f  !»)  which  author- 
izes certain  limitations  based  on  life  or  lives,  but  not  at  all  upon  time. 

Such  bequest  is  also  void,  because  there  is  no  person,  beneficially  or  other- 
wise interested  who  could  compel  aA  employment  of  the  fund  as  testa- 
trix intended. 

The  gift  of  the  residue  for  life,  will  entitle  the  residuary  legatee  to  such  in- 
terest as  may  have  accrued  up  to  the  end  of  the  year  after  testator's 
death,  and  then,  interest  on  the  amount  of  the  fund  as  afterwards  as- 
certained, from  that  first  year. 

Accounting  of  George  H.  Mead,  executor  of  the 
will  of  Rebecca  J.  Fisher,  deceased. 

^The  testatrix  died  March  15,  1887,  and  letters  tes- 
tamentary were  issaed  to  the  executor  October  10, 
]  887.  Among  other  things  the  testatrix,  by  the  first 
clause  of  her  will,  provided  as  follows :  ^^  After  all  my 
just  debts  and  funeral  expenses  are  paid,  I  order  and 
direct  my  executors,  hereinafter  named,  to  expend 
the  sum  of  two  hundred  dollars,  as  my  executors  may 
deem  best,  within  the  time  prescribed  by  the  statute 
governing  perpetuities,  in  keeping  my  burial  plot  in 
White  Plains  Cemetery  in  good  condition."     Then, 
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among  other  bequests,  she  gave  to  her  sister,  Matilda 
C.  Harrington,  her  clothes  and  five  hundred  dollars  in 
money.  After  the  sum  of  $200,  directed  to  be  ex- 
pended by  the  first  clause,  and  the  payment  of  the 
other  legacies,  she  directed  that  the  residue  of  her  es- 
tate be  invested  by  the  executors  on  bond  and  mort- 
gage, the  interest  and  income  thereof  to  be  paid  to 
her  said  sister  during  her  natural  life,  with  remainder 
over. 

W.  Stebbins  Smith,  fw  executor. 

F.  W.  Sherman, /or  Matilda  G.  Harrington. 

The  Surrogate. — On  the  part  of  Mrs.  Harrington, 
two  objections,  among  some  minor  ones,  are  presented 
for  solution.  The  first  is,  that  the  provision  of  the 
will  directing  the  executors  to  expend  two  hundred 
dollars  in  keeping  the  burial  plot  of  the  deceased  in 
order,  is  void,  because  in  conflict  with  the  statute 
against  perpetuities ;  and  the  second  is,  that  the  exec- 
utor has  not  paid  and  resists  payment  to  the  residuary 
legatee  for  life,  of  the  earnings  of  the  fund. 

It  may  be  regarded  as  somewhat  remarkable  that 
no  adjudicated  case,  in  this  state,  can  be  found,  which 
determines  the  point  covered  by  the  first  objection, 
although  a  similar  provision  is  made  in  many  wills 
which  have  come  under  my  observation.  Doubtless 
the  reason  why  a  similar  objection  has  not  been  made 
in  such  cases,  was  a  delicate  regard  for  the  wishes  of 
the  deceased  in  that  respect.  Whatever  the  cause,  as 
the  question  is  now  raised,  it  must  be  determined. 
Our  statute  forbids  a  disposition  of  property  in  such 
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a  mode  as  will  suspend  the  absolute  ownership  of  it 
perpetually,  but  allows  such  suspension  during  not 
more  than  two  lives  in  being  at  the  death  of  the  tes- 
tator. Now,  although  no  trust,  in  terms,  is  conferred 
upon  the  executor,  yet  that  is  the  effect  of  the  provi- 
sion, and  was  the  intention  of  the  testatrix.  A  trust 
may  be  created  without  using  the  word  "  trust "  or 
"trustee,"  and  so  the  word  or  words  may  be  used, 
and  yet  no  trust  be  created.  Here  the  sum  was  to  be 
used  for  the  purpose  indicated  as  the  executors  might 
deem  best,  "  within  the  time  prescribed  by  the  statute 
governing  perpetuities."  What  the  testatrix  meant 
by  this  last  phrase,  it  is  difficult  to  understand,  as  our 
statute  {m.  S.  773,  §  1)  authorizes  certain  limitations 
based  upon  life  or  lives,  and  not  at  all  upon  time. 
There  is,  therefore,  no  valid  limitation  whatever  to 
the  trust  in  question.  The  executor,  if  he  were  dis- 
honest, might  retain  the  fund,  so  get  apart,  indefinite- 
ly, and  not  expend  a  cent  of  it  for  the  designed 
purpose,  and  hfts,  in  fact,  only  expended  enough  to 
paint  the  fence  around  the  plot,  not  exceeding  ten 
dollars,  which  is  not  equal  to  the  interest  on  the  fund 
for  one  year.  While  the  point  does  not  appear  to 
have  been  determined  by  our  courts,  yet  the  question 
has  been  settled  in  other  states  and  countries,  where 
such  a  provision  is  held  to  be  in  violation  of  the  stat- 
ute, which  appears  to  be  nearly  universal.  McLeod 
V.  Dell,  9  Fla.  427 ;  Rickard  v.  Robson,  31  Beav.  244 ; 
Fowler  v.  Fowler,  10  Jur.  (iV.  8.)  648.  It  is  also  void 
because  a  dishonest  executor  could  take  to  his  own 
use  the  entire  fund,  without  question.  There  is  no 
person  beneficially  or  otherwise  interested  who  could 
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compel  an  employment  of  the  f  und,  as  the  testatrix 
intended.  Holland  v.  Alcock,  'l08  JST.  F.  312,  and 
cases  cited. 

As  to  the  second  point,  it  seems  to  be  well  settled 
that  the  gift  of  the  residue  for  life,  will  entitle  the 
residuary  legatee  to  such  interest  as  may  have  accrued 
up  to  the  end  of  the  year  after  letters  were  granted, 
and  then  interest  on  the  amoimt  of  the  fund,  as  after- 
wards ascertained,  from  that  first  year.  2  JSedf.  on 
Willsy  472 ;  Dimes  v.  Scott,  4  Rtiss.  195 ;  Lovering 
V.  Minot,  9  Cush.  151,  156 ;  Williamson  v.  William- 
son, 6  Paige  298. 

It  follows,  then,  that  the  ^200  to  keep  the  burial 
plot  in  good  condition,  being  undisposed  of,  in  a  legal 
sense,  will  fall  into  the  residuum,  and  that  Mrs.  Har- 
rington is  entitled  to  interest,  as  above  stated. 

The  other  objections  are  overruled. 


■*•»» 


Kings  County.— Hon.  GEO.  B.  ABBOTT,  Subro- 
gate.— October,  1889. 

Matter  of  Oilman. 

In  the  matter  of  the  judicial  settlement  of  the  uccotmt 
of  Aaron  Healt,  as  executor  and  trustee  of  the 
last  will  of  Nathaniel  Oilman,  deceased. 

A  legatee  duly  clted»  who  has  filed  no  objections  to  an  executor's  account, 
is  not  entitled  to  cross-examine  the  executor  In  relation  thereto. 
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Motion  to  confirm  the  report  of  a  referee  upon  the 

accounting  of  Aaron  Healy,  executor  and  trustee  of 

the  will  of  Nathaniel  Oilman,  deceased. 

« 

Flamen  B.  Candler,  for  Aabon  Healt,  executor. 

Chables  T.  Havilakd,  for  Chablbs  B.  Oilman.* 

William  H.  Hamilton,  for  Chablbs  B.  Caldwell  and  Jackson  S. 
ScHULTZ,  ossigneeB  qf  Anna  £.  Gilman. 

Anna  K.  Oilman,  in  person. 
Wbllesley  W.  Gage,  in  person- 

The  Surrogate. — Charlotte  Elizabeth  Gilman  died 
on  the  10th  day  of  October,  1879,  without  issue,  not 
having  reached  the  age  of  thirty  years.  She  was  the 
last  surviving  child  of  the  testator,  Nathaniel  Gilman, 
Jr.  This  was  one  of  the  events  upon  the  happening 
of  which,  by  the  terms  of  the  will  of  the  testator,  his 
property  was  to  be  distributed.  On  the  23d  day  of 
June,  1880,  Aaron  Healy,  the  executor  and  trustee 
under  the  will,  filed  his  account.  All  the  persons  in- 
terested in  the  estate  were  duly  cited.  Objections  to 
this  account  and  to  previous  accounts  of  the  executor 
and  trustee  were  filed  by  Anna  K.  Gilman,  a  sister 
of  the  testator.  No  other  persons  filed  any  objections. 
The  accounts  and  the  issues  raised  by  the  objections 
of  Anna  K.  Gilman  were  referred,  November  30, 1885, 
to  Cornelius  Ferguson,  Jr.,  to  take  testimony  as  to 
the  said  issues,  and  to  hear  and  determine  all  claims, 
questions  and  other  matters  relating  to  said  accounts. 
On  the  25th  of  October,  1887,  the  referee  filed  his 
report.    Exceptions  to  said    report  were    filed  by 
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Charles  T.  Haviland,  on  behalf  of  Charles  B.  Gilman, 
and  by  Anna  K.  Gilman^  attorney  in  person. 

The  questions  before  me  arise  on  the  exceptions 
aforesaid  and  upon  the  confirmation  of  the  referee's 
report.  The  voluminous  objections  of  the  contestant, 
Anna  K.  Gilman,  have  been  passed  upon  clearly  and 
cogently  by  the  referee,  and  after  carefully  examin- 
ing all  the  accounts  of  the  executor  and  trustee 
made  in  this'  estate,  and  the  evidence  taken  in  this 
proceeding,  I  am  of  the  opinion  that  the  evidence 
fully  supports  the  findings  of  the  referee,  and  that 
his  report  should  in  all  respects  be  confirmed.  The 
executor  has  managed  the  affairs  of  the  estate  with 
prudence  and  thrift,  and  all  the  legatees,  some  fifteen 
in  number,  except  these  two  contestants,  have  acqui- 
esced in  and  are  satisfied  with  said  executor's  ac- 
counts, and  have  given  him  releases  and  discharges 
in  full  settlement  of  their  shares  of  said  estate. 

As  to  the  contention  made  in  behalf  of  Charles  B. 
Gilman,  that  the  referee  erred  in  refusing  to  allow 
him  or  his  counsel  to  cross-examine  the  executor  in 
the  proceedings  before  the  referee,  he  not  having 
filed  any  objections  to  said  executor's  account,  I  am 
of  the  opinion  that  the  ruling  of  the  referee  was 
correct. 

Charles  B.  Gilman  was  duly  cited  upon  this  account- 
ing and  so  made  a  party  to  the  proceeding.  He  never 
filed  any  objections  to  the  account,  and,  so  far  as  he 
is  concerned,  there  is  no  issue  between  him  and  the 
accounting  executor.  "  The  filing  of  a  duly  verified 
account  by  an  executor  entitles  the  accounting  exec- 
utor to  a  decree  confirming  its  accuracy  in  the  absence 
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of  objections  to  the  account."     Estate  of  Austin,  3 
Law  Bull  78. 

The  referee  in  this  proceeding  was  appointed  to 
try  the  issues  raised  by  the  objections  filed  to  the  ac- 
count. The  only  objections  filed  were  those  of  Anna 
K.  Gilman,  and  she  was  the  only  person  entitled  le- 
gally to  examine  the  executor.  The  executor  had  an 
absolute  right  to  a  decree  settling  his  accounts,  so  far 
as  Charles  B.  Gilman  is  concerned.  He  ^should  have 
filed  objections  if  he  desired  to  take  any  part  in  the 
contest.  I  think  sections  2730  and  2731  of  the 
Code  have  practically  the  same  meaning,  and  are  to 
be  construed  in  the  same  manner  as  the  sections  of 
the  Revised  Statutes  which  they  have  replaced.  Such 
being  the  case,  Boughton  v.  Flint,  74  N.  Y.  476,  de- 
cides this  contention.  The  account  was  bitterly  op- 
posed in  almost  every  detail  by  the  contestant,  Anna 
K.  Gihnan,  and  her  numerous  counsel,  for  a  period  of 
nearly  two  years,  and  in  my  opinion  every  thing  ^hich 
could  by  any  possibility  be  brought  out  against  the 
account  was  brought  out  by  this  contestant  and  her 
counsel.  T  think  that  the  whole  matter  has  been 
gone  over  fully  and  thoroughly  before  the  referee. 

Vol.  n.— 6 
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Cattaraugus  County.— Hon.  ALFRED  SPRING,  Sue- 

BOGATB. — October,  1889. 

Mattbb  of  Babcx)Ok. 

In  the  'matter  of  the  judicial  settlement  of  the  account 
of  Albert  G.  Dow  and  M.  V.  Benson,  as  execur 
tors  of  the  will  of  John  A.  Babcock,  deceased. 

Real  estate  of  the  testator  subject  to  a  mortgage  held  by  one  of  the  execu- 
tors was  sold,  with  the  agreement  that  the  purchaser  thereof  should 
assume  the  mortgage.  The  whole  purchase  money,  however,  was 
paid  to  the  executors,  and  was  retained  by  them  uninvested.  Held, 
upon  the  executor's  accounting  that  the  mortgage  should  be  treated 
as  if  paid  to  the  time  of  the  sale,  and  that  the  estate  should  not  pay 
Interest  thereon  after  such  time. 

One  of  the  executors  held  a  note  of  testator  for  interest  then  overdue  on  a 
mortgage.  The  executor,  without  having  this  debt  proved  to  or  al- 
lowed by  the  Surrogate,  as  required  by  statute,  2  i2.  £.88  (8th  ed., 
p.  2561),  §  33,  paid  this  note  out  of  the  funds  of  the  estate,  which,  as  it 
afterwards  appeared,  were  insufficient  to  pay  all  the  debts.  Held,  that 
he  had  bo  right  to  do  this,  and  Fwrther  held,  that  having  treated  the 
note  as  payment  of  the  interest,  he  could  not  afterwards  ignore  the 
note,  and  claim  that  it  was  merely  evidence  of  the  debt,  and  that  the 
interest  was  therefore  still  due  by  the  estate. 

An  executor  of  an  estate  who  has  deposited  funds  belonginfj:  thereto  in  a 
bank  of  which  he  was  president  and  principal  stockholder,  and  which 
funds  have  remained  in  said  bank  without  drawing  interest  for  over  a 
year,  will  be  charged  with  interest  thereon  at  the  rate  paid  by  that  bank 
on  time  deposits. 

Accounting  of  Albert  G.  Dow  and  M.  V.  Benson, 
executx)rs  of  the  will  of  John  A.  Babcock,  deceased. 

M.  y.  Brnson,  executor  in  person.    ^ 

J.  G.  Johnson, /or  executor,  Dow. 
Cbowlet  &  Reilly, /or  contestants. 

The  Surrogate. — Although  this  controversy  has' 
jingled  along  for  two  years,  and  the  papers  in  the 
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case  are  voluminous,  yet  the  real  difference  between 
the  parties  is  slight. 

I  append  a  summary  statement  of  the  account  as  I 
regard  it  established. 

The  executor  sold  the  home  farm  of  testator  for 
$5,632,  April  22, 1886,  but  the  money  therefor  was  not 
paid  until  the  19th  of  the  succeeding  month,  so  that 
the  executors  received  in  interest  $23.76.  By  the 
terms  of  the  contract  of  sale  the  purchaser  was  to  as- 
sume the  payment  of  the  mortgage  held  by  the  ex- 
ecutor, Mr.  Dow,  and  which  was  an  incumbrance  on 
this  farm,  but  it  seems  that  the  entire  purchase  money 
was  paid  to  the  executors.  The  Dow  mortgage 
should  then  have  been  paid.  It  was  not  fair  to  the 
cestuis  que  trustent  to  retain  this  money  uninvested 
and  permit  his  mortgage  to  be  earning  interest  from 
the  estate,  and  I  have  accordingly  treated  the  bond 
and  mortgage  as  paid  May  19,  1886,  which  is  in  ac- 
cordance with  the  agreement  made  with  the  purchas- 
ers of  this  land. 

The  interest  on  the  mortgage  had  not  been  kept  up 
bj'  the  testator,  and  Mr.  Dow  had  at  one  time  a  settle- 
ment with  him  and  took  his  note  of  $381.36  in  pay- 
ment of  this  interest,  as  Mr.  Dow  testifies.  This  note 
Mr.  Dow  paid  out  of  the  funds  of  the  estate. 

He  had  no  right  to  do  this  until  it  had  been  judi- 
cially settled ;  Rev.  Staty  part  2,  chap.  7,  art.  2,  sec. 
33  (page  2561,  8th  ed.) ;  Code  Civ.  Proc,  sec.  2739 ; 
Neilley  v.  Neilley,  89  N.  Y.  352 ;  Snyder  v.  Snyder, 
96  N.  r.  88. 

If  there  had  been  sufficient  funds  to  pay  the  debts 
of  the  deceased,  this  would  have  been  only  a  technical 
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error,  but  it  seems  the  property  will  be  insufficient  to 
pay  the  claims  against  testator,  and  his  course  gives 
his  own  claim  a  preference  over  others  of  the  same 
class.  His  counsel  urges  that  this  was  a  mere  evidence 
of  the  debt  and  the  whole  amount  of  interest  still  at- 
tached to  the  mortgage  lien.  He  treated  the  note  as 
a  payment  of  this  interest.  This  enabled  him  to  get 
compound  interest,  and  in  paying  it  he  made  hi?  com- 
putation with  full  recognition  of  the  note  as  an  obli- 
gation. It  is  too  late  after  it  becomes  apparent  the 
estate  will  not  pay  in  full  to  ignore  the  note  which  he 
cheerfully  enough  fathered  and  recognized  and  even 
paid,  and  now  embodies  in  his  account  as  a  liquidated 
obligation. 

The  money  received  by  Mr.  Dow  as  executor,  and 
it  was  considerable  in  amount,  he  deposited  in  the  Sal- 
amanca National  Bank  of  which  he  was  president  and 
until  recently  the  owner  of  a  major  part  of  its  capital 
stock.  He  accounts  for  no  interest  on  this  large  sum 
upon  the  pretext  that  he  must  hold  it  in  readiness  for 
his  judicial  settlement.  This  money  arising  from  the 
sale  was  paid  over  in  May,  1886,  and  the  auction  sale 
was  before  this,  so  that  the  greater  portion  of  the 
moneys  was  in  the  custody  of  the  executors  as  early 
as  the  date  of  the  actual  sale  of  the  home  farm,  and 
proceedings  to  settle  the  accounts  of  the  executors 
were  not  instituted  till  November,  1887,  and  during  all 
this  time  the  money  was  lying  idle.  Thrifty,  careful 
business  men  cannot  be  excused  for  being  so  derelict 
in  the  management  of  trust  funds  committed  to  them. 

The  cashier  of  the  bank  testifies  that  it  was  the 
custom  of  the  bank  to  pay  three  per  cent  on  time  de- 
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posits  and  even  more  than  this  upon  a  special  agree- 
ment. The  president  and  principal  stockholders  of 
the  bank  were  fully  aware  of  this  and  justice  required 
that  he  should  have  these  moneys  earning  something 
to  the  estate,  not  to  him  and  the  other  stockholders. 

The  theory  of  the  law  is  that  an  administrator  should 
make  no  personal  profit  out  of  the  estate  intrusted  to 
him.  These  moneys  were  a  source  of  daily  revenue 
to  Mr.  Dow.  They  formed  a  part  of  the  discounts, 
comprised  a  portion  of  the  material  out  of  which  the 
banking  business  was  made  profitable  and  was  sus- 
tained as  a  business  venture.  Certainly  three  per 
cent  is  a  low  rate  to  charge  against  him,  but  the  proof 
fails  to  elicit  the  measure  of  his  profit.  Probably  it 
cannot  be  ascertained  with  accuracy.  It  is  urged  in 
his  behalf  that  after  proceedings  for  judicial  settle- 
ment had  been  commenced  he  was  obliged  to  have 
this  money  in  readiness  for  distribution. 

If  he  had  taken  an  interest  certificate,  that  would 
have  been  in  his  possession  at  the  commencement  of 
this  proceeding  and  he  could  have  held  it  intact  until 
distribution  was  ordered.  I  have  only  charged  inter- 
est even  at  this  small  rate  on  the  net  sum  remaining 
after  his  partial  distribution,  so  that  the  whole  sum 
upon  which  interest  has  been  computed  has  been  con- 
tinuously in  his  possession. 
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Wbstchestbb  County.— Hon.  OWEN  T.  COFFIN 

SuBEOGATE. — ^November,  1889. 

Matter  of  Somebville. 

In   the  matter   of  the  judicial  settlement  of  John 
Edwaicds^  as  executor  of  the  will  of  Helen  E. 

SOMERYILLE. 

J 

Where  serrices  have  been  rendered  and  board  famished  to  one  since  de- 
ceased, upon  his  promise  to  compensate  the  person  rendering  and  fur- 
nishing the  same  therefor,  if  the  will  of  the  promisor  contains  a  legacy 
to  the  promisee  sufficient  to  cover  only  a  part  of  his  claim,  Uie  legatee 
can  recover  the  balance  due ;  but  where  the  testamentary  provision  to  the 
promisee  equals  or  exceeds  the  just  amount  of  it,  the  claim  is  extin- 
guished. 

Testator  during  his  last  Ulness,  gave  his  son  some  keys  and  told  him  that 
everything  was  to  be  his.  The  son  claimed  that  this  was  a  gift  of  the 
household  goods  of  the  deceased,  and  that  the  keys  given  to  him  were 
those  which  gave  access  thereto.  — £feld,  that  this  was  not  a  present 
gift,  but  had  reference  to  the  future,  and  that  there  being  no  evidence 
of  the  identity  of  the  keys  it  would  not  be  assumed  that  they  were 
those  giving  access  to  the  household  goods  of  deceased. 

The  testatrix  was  a  widow,  and,  as  it  appears,  with- 
out children,  and  the  executor  was  her  brother.  By 
her  will,  which  was  made  in  1886,  after  the  bequest  of 
some  trifling  legacies,  she  devised  a  life  estate  in  her 
real  estate,  which  consisted  of  a  house  and  lot  in  the 
city  of  Yonkers,  to  her  brother,  and  bequeathed  the 
use  of  her  personal  estate  to  him  for  life,  with  remain- 
der, in  both,  over.  The  executor,  during  her  lifetime 
furnished  her  board  for  a  period,  and  rendered  her 
certain  services,  with,  as  is  alleged,  an  understanding 
that  the  property  of  the  deceased  was  to  be  his  at  her 
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death.  He  rendered  his  account  as  such  executor; 
and  omitted  to  charge  himself  with  the  household  furni- 
ture owned  by  the  deceased,  and  also  claimed,  as  cred- 
itor, the  sum  of  $1*460  for  her  board  and  services 
rendered  to  her. 

Objections  were  made  accordingly. 

W.  M.  Skutneb, /or  executor. 

John  C.  Small, /or  Joket  W.  Edwabdb,  a  residuary  ben^dary, 

Gabbxl  Rkktb, /or  Wm.  K.  Dayisoit  and  Lizzub  Edwabds,  residuary 
beneficiaries. 

Thb  Surrogate. — ^The  executor  claims,  and  has 
endeavored  to  show,  that  it  was  understood  between 
himself  and  the  deceased,  that  he  was  to  be  compen- 
sated for  the  board  furnished  and  the  services  ren- 
dered by  him,  not  by  a  mere  provision  in  the  will  of 
the  testatrix,  but  by  the  entire  devise  and  bequest  of 
all  of  her  property ;  and  that  her  household  furniture 
and  other  movables  in  her  house  were  actually  given 
to  him  by  her  in  her  lifetime ;  that  he  has  not,  by  her 
will,  received  the  promised  compensation,  and  hence 
seeks  to  recover  his  claim  out  of  the  estate.  There  is 
no  direct  evidence  as  to  the  value  x>i  the  house  and 
lot,  but  it  is  stated  to  rent  for  $250  per  annum.  It 
is  admitted  that  the  value  of  the  personal  estate,  was 
about  $2,300  exclusive  of  furniture,  etc.  The  peti- 
tion to' prove  the  will  represents  the  whole  value  of 
the  estate  as  not  exceeding  $7,000.  The  approxi- 
mate value  of  the  real  estate,  then,  may  be  assumed 
to  be  about  $4,700.  In  reference  to  the  mode  and 
measure  of  compensation  Sarah  E.  Edwards,  a  daugh- 
ter of  the  executor,  testifies  that  on  one  occasion  the 
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deceased  said  to  the  executor  that  she  would  give  him 
everything  after  she  was  through  with  it,  and  on 
another  occasion,  that  there  was  no  necessity  for  his 
furnishing  a  bill  for  his  services  in  planning  the  house 
she  built;  that  he  should  have  it  when  she  was 
through  with  it;  she  would  leave  everything  to  him. 
The  house  was  built  in  1884 ;  the  will  was  made  in 
1886.  There  is  no  proof  as  to  the  time  when  these 
two  declarations  were  made,  except  that  it  may  be  in- 
ferred that  the  one  relating  to  a  bill  for  the  plans  of 
the  house,  occurred  after  these  plans  were  prepared 
by  the  executor,  the  claim  presented  by  him  embrac- 
ing a  charge  for  those  plans,  and  the  will  was  made 
subsequently,  in  and  by  which  she  did  leave  every- 
thing to  him,  for  life  instead  of  absolutely.  Consid- 
ering the  facts  that  the  witness  gives  what  purports 
to  be  a  declaration  made  by  the  deceased ;  that  she  is 
a  daughter  of  the  executor,  testifying  in  his  behalf ; 
and  the  possibility  of  a  mistake  by  her  in  detailing 
the  language  used,  in  connection  with  the  fact  that 
the  will,  made  not  long  thereafter,  does  give  every- 
thing to  him  for  life,  the  strong  probability  is  that  in 
so  doing,  she  did  what  she  had  previously  expressed 
an  intention  to  do.  The  testimony  of  the  witness 
Ruxton,  if  admissible,  does  not  materially  alter  this 
view.  There  can  be  no  doubt  that  the  provisions  of 
the  will,  in  that  respect,  were  intended  as  a  compen- 
sation to  her  brother  for  all  he  had  done  for  her  in  the 
way  of  board  furnished  and  services  rendered.  The 
rule  is  that,  where  such  an  understanding  exists  be- 
tween the  parties,  if  she  had  failed  wholly  to  make 
such  a  provision,  then  the  executor  would  have  been 
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left  to  enforce  the  whole  amount  of  his  claim ;  that  if 
the  provision  were  suflBcient  to  cover  a  part  only  of 
the  claim,  he  could  recover  the  balance ;  but  where  it 
equals  or  exceeds  the  just  amount  of  it,  the  claim  is 
extinguished.  Jacobson  v.  La  Grange,  3  Johns.  199 ; 
Eaton  V.  Benton,  2  Hill  578 ;  Robinson  v.  Raynor, 
28  JV:  T.  494 ;  Reynolds  v.  Robinson,  64  N.  Y.  589 ; 
McRae  v.  McRae,  3  Bradf.  199.  Even  if  it  were  true 
that  the  testatrix  had  promised,  in  consideration  of 
the  board  furnished  and  services  rendered,  to  give  the 
whole  estate  to  her  brother  absolutely,  and  has  failed 
to  do  so,  his  measure  of  compensation  would  not  be 
the  value  of  the  whole  estate,  but  what  he  could  show 
they  were  worth.  And  so  now,  in  this  case,  he  can 
recover  nothing,  if  the  provision  made  for  him  i? 
equal  in  value  to  the  amount  of  his  claim. 

In  the  view  taken,  it  is  deemed  unnecessary  to  de- 
termine what  is  the  just  amount  of  the  claim  pre- 
sented, although  it  is  open  to  criticism,  for  the  reason 
that  the  provisions  of  the  will  seem  to  make  adequate 
compensation  for  all  that  is  claimed.  It  was  stated 
that  the  house  and  lot  rented  for  $250  per  annum, 
and  the  annual  interest  on  the  personal  estate  esti- 
mated at  $2,000,  at  five  per  cent,  would  be  $100. 
The  testatrix  died  in  May,  1888,  and  the  life  benefi- 
ciary has  thus  enjoyed  the  use  of  the  property  for  a 
year  and  a  half.  Deducting  for  taxes,  etc.,  it  is  esti- 
mated he  has  already  received  about  $400.  There  is 
no  evidence  as  to  his  age,  but  assuming  it  to  have 
been  seventy  at  the  time  of  the  death  of  the  testatrix, 
the  gross  value  of  his  life  estate  in  the  property, 
stated  to  be  worth   $7,000,   would  be  upwards  of 
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$29000.     This,   of   course,   exceeds  the  amount  he 
claims,  and  deprives  him  of  any  right  of  recovery. 

The  claim  that  the  houshold  furniture,  etc.,  was 
given  to  the  executor  by  the  deceased  cannot  be  sus- 
tained. The  evidence  does  not  indicate  a  present 
gift — a  divesting  herself  of  the  title  and  conferring  it 
upon  him.  Catherine  Williams,  who  was  the  nurse 
employed  during  the  last  illness,  saw  deceased  take 
some  keys  from  under  her  pillow,  and  heard  her  say 
"  take  those  keys."  He  took  them  and  "  unlocked  a 
closet  off  of  the  room  and  I  think  he  unlocked  a  trunk 
or  something,  and  at  one  time,  I  think,  took  out 
papers,  or  a  box,  or  something."  Surely,  this  of  it- 
self is  altogether  insufficient  evidence  of  the  gift  of 
anything.  Other  evidence  was  given  by  the  execu- 
tor's daughter,  Sarah  E.  Edwards,  in  regard  to  the 
delivery  of  the  keys.  She  says  "  she  gave  him  the 
keys  and  told  him  that  everything  was  to  he  his.'' 
This  proves  no  present  gift,  but  rather  has  reference  to 
the  future.  Beside,  there  is  no  evidence  as  to  what 
^eys  they  were  of  which  the  last  witness  speaks.  We 
cannot,  in  the  absence  of  proof,  assume  that  they  were 
keys,  the  possession  of  which  gave  access  to  the  house- 
hold goods  of  the  deceased.  The  testimony  in  regard 
to  the  value  of  the  personal  effects,  so  claimed  to  have 
been  given,  is  conflicting — ^ranging  from  $100,  as 
stated  by  the  executor,  to  $475  as  estimated  by  his 
son,  a  contestant.  It  may  be  fairly  fixed  at  $200, 
and  must  be  accounted  for  accordingly. 

Other  objections  to  the  account  are  overruled.  As 
the  executor  has  failed  in  his  contention,  he  can  be 
allowed  costs  out  of  the  estate  only,  as  in  case  of  no 
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contest     The  contestants  are  allowed  their  costs  out 
of  the  estate,  to  be  taxed. 


MoNKOB  County.— Hon.  JOSEPH  ADLINGTON, 
Subrogate. — November,  1889. 

Matter  of  MiIiLABd. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Henry  Millard,  as  executor  of  the  estate  of 
Sylvanus  S.  Millard. 


Where  an  execator  receives  as  part  of  the  assets  of  testator  a  note  then 
doe,  made  by  a  solvent  person  resident  in  another  state,  and  who  is 
then  the  owner  of  a  farm  of  a  value  much  greater  than  the  amount  of 
the  note,  the  executor  is  liable  for  the  amount  of  such  note,  where 
Instead  of  endeavoring  to  collect  the  same,  he  waits  until  other  liens 
have  matured  against  the  farm,  and  it  has  been  sold  on  execution, 
and  he  then  takes  a  new  note  for  the  amount  of  the  debt,  which 
turns  out  to  be  worthless,  by  reason  of  the  then  insolvency  of  the 
maker. 

The  testator  bequeathed  to  his  wife,  absolutely,  his  household  furniture, 
and  in  another  clause  of  the  will  bequeathed  and  devised  to  her  '*  all 
the  residue  and  remainder  of  my  real  and  personal  estate,  to  be  used 
for  her  personal  benefit  during  her  natural  life."  By  the  same  clause 
the  executor  was  authorized,  with  the  advice  and  consent  of  the  wife, 
to  sell  any  part  or  all  the  real  and  personal  estate  of  testator,  the  use 
of  the  money  arising  therefrom  to  be  given  to  the  wife  for  her  benefit 
and  support  during  her  natural  life.  After  her  death,  certain  legacies 
were  given  to  testator's  daughters,  the  remainder  of  the  estate  to  be 
divided  among  all  his  heirs.  The  payment  of  the  legacies  after  the 
widow's  death  would  nearly  exhaust  the  whole  of  the  residuary  estate. 
Heldy  that  the  widow  was  entitled  only  to  the  use  or  income  of  the  re- 
liduary  estate  during  life,  and  that  it  was  the  duty  of  the  executor  to 
preserve  the  principal  for  distribution  to  the  legatees  after  the  widow's 
death. 

The  executor  with  the  advice  and  consent  of  the  wife,  under  the  clause  of 
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the  will  cited,  sold  part  of  the  real  estate  of  testator,  and  paid  the  pro- 
ceeds thereof  partly  to  the  wife,  and  partly  to  himself  on  account  of  a 
legacy  given  to  him  by  the  first  paragraph  of  the  will. 
Heldj  that  he  must  account  for  the  sums  so  paid  by  him. 

Accounting  of  Henry  Millard,  as  executor  of  the 
will  of  Sylvanus  S.  Millard,  deceased. 
The  facts  appear  in  the  opinion. 

J.  H.  Chadsbt, /or  executor. 
HoBAcs  MAOi7iBB,/or  coniestcmt. 

The  Surrogate. — ^The  will  of  the  above  named  de- 
cedent after  directing  the  payment  of  his  debts,  be- 
queaths absolutely  to  the  testator's  wife  all  of  his 
household  furniture.  It  then  gives  to  his  son  Henry, 
the  executor,  a  bequest  of  $1,000,  and  proceeds  as 
follows,  viz. : 

"  Fourth.  I  will  and  bequeath  to  my  beloved  wife, 
Margery  Millard,  all  the  residue  and  remainder  of  my 
real  and  personal  estate,  to  be  used  for  her  own  per- 
sonal benefit  during  her  natural  life.  I  hereby  au- 
thorize  my  executor,  hereinafter  named,  with  the 
advice  and  consent  of  my  wife  Margery  to  sell  in 
part  or  all  of  my  real  and  personal  estate,  and  the 
use  of  the  money  arising  therefrom  shall  be,  as  above 
stated,  given  to  my  wife  Margery,  for  her  benefit,  and 
support  during  her  natural  life,  and  after  her  decease, 
I  will  my  daughters.  Barbery  S.  Rich,  Jennett  Ann 
Clark,  Freelove  A.  Everett,  and  Alexander  S.  Millard, 
each  one,  five  hundred  dollars.  The  remainder  of  my 
estate  to  be  equally  divided  among  all  of  my  heirs." 

The  will  is  dated  December  15,  1873,  and  the  tes- 
tator died  June  27, 1876. 


MONROE  COUNTY,  NOVEMBER,  1889.        98 

MATTKB  OP  MILLABD. 

The  account  of  the  executor  states  that  the  testa- 
tor's estate  consisted  of  a  house  and  lot  worth  $1,200, 
a  small  farm,  worth  $1,500,  and  a  mortgage  and  cer- 
tain promissory  notes,  having  an  apparent  value  of 
about  $2,700.  Of  these  notes  several  were  reported 
worthless,  among  the  number  being  one  made  by 
Barzilla  Millard,  a  son  of  the  testator.  There  was 
realized  from  the  personal  assets  somewhat  more  than 
$1,400,  out  of  which  were  paid  the  debts  of  the  tes- 
tator, amounting  to  about  $465,  and  the  remainder 
was  turned  over  to  the  widow  by  the  executor.  In 
1881  the  farm  was  sold  for  $1,500,  of  which  the  exec- 
utor retained  $700  to  apply  on  his  own  legacy  above 
mentioned,  and  paid  over  the  remaining  $800  to  the 
widow.  The  latter  died  in  August,  1885,  leaving  no 
property. 

Objections  were  filed  to  the  account,  the  matter  was 
referred,  and  the  questions  now  to  be  considered  come 
up  on  exceptions  to  the  referee's  report. 

The  referee  found  in  effect  that  the  indebtedness 
of  Barzilla  Millard  to  the  estate  heretofore  mentioned 
was  not  collectible,  and  that  the  account  of  the  exec- 
utor should  not  be  surcharged  with  the  amount  there- 
of. This,  I  think,  was  error.  It  appears  from  the 
evidence  that  Barzilla  had  given  to  his  father,  in  1875, 
his  promissory  note  for  $387.32,  payable  on  demand, 
and  that  this  not-e  came  into  the  executor's  hands  in 
the  fall  of  1876,  as  a  part  of  the  testator's  assets. 

Barzilla,  at  that  time,  owned  a  farm  in  Maryland, 
worth  from  $3,000  to  $4,000,  which  was  incumbered 
to  an  amount  not  exceeding  $1,200.  The  execu- 
tor visited  Barzilla  in  Maryland  soon  after  he  had 
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received  letters  testamentary,  and  had  come  into  pos- 
session of  the  note  aforesaid.  A  judgment  on  the 
note  could  then  have  been  easily  obtained,  either  by 
confession  or  action,  and  such  judgment  would  have 
insured  the  ultimate  collection  of  the  debt,  by  making 
it  a  lien  on  the  farm.  A  mortgage  would  have  made 
the  claim  equally  secure,  and  could  probably  have 
been  obtained. 

The  executor,  however,  did  nothing.  Barzilla  con- 
tracted other  debts.  Judgments  were  taken  against 
him,  and  at  last  in  1879  the  farm  was  sold  on  execu- 
tion, was  bought  in  by  the  executor  individually,  and 
was  afterwards  mortgaged  by  him  for  $1,850,  and  a 
large  part  of  the  money  so  obtained  was  used  in  pay- 
ing o£E  claims  against  Barzilla. 

On  the  same  day  that  the  executor  became  the  pur- 
chaser of  Barzilla's  farm,  he  surrendered  the  note  of 
1875,  and  took  the  one  which  he  now  holds  for  $519, 
in  renewal  of  the  former.  The  new  note  is  signed  by 
Barzilla  alone,  and  is  worthless.  This  debt  seems  to 
have  been  lost  through  the  negligence  of  the  execu- 
tor, and  he  should  be  charged  with  the  value  thereof. 

An  executor  is  bound  to  try  to  collect  a  debt  due 
from  a  solvent  person  in  another  state  and  when  such 
debt  is  lost  by  his  neglect,  he  is  liable.  Shultz  v.  Pul- 
ver,  3  PaigCy  182 ;  affirmed  11  Wend.  361 ;  see  also 
Harrington  v.  Keteltas,  92  N.  T.  40;  HoUister  v. 
Burritt,  14  Bun  291-293 ;  Holcomb  v.  Executors  of 
Holcomb,  11  N.  J.  Eq.  281-300 ;  Powell  v.  Evans, 
5  Ves.  839-844. 

A  second  question  arises  in  regard  to  the  turning 
over  to  the  widow  by  the  executor,  of  the  entire  per- 
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8onal  estate  after  payment  of  debts ;  and  also  in  re- 
gard to  the  payment  to  her  of  the  sum  realized  from 
the  sale  of  the  farm,  less  the  $700,  applied  on  the 
executor's  own  legacy. 

The  decision  of  this  point  depends  wholly  on  the 
construction  of  the  fourth  clause  of  the  decedent's 
will  above  quoted. 

The  executor  maintains  that  by  virtue  of  that 
clause,  the  widow  took  an  absolute  title  to  the  testa* 
tor's  property,  and  had  a  right  to  its  possession  and 
to  use  the  whole  for  her  benefit  and  support.  This  is 
the  view  taken  by  the  referee. 

The  contestant,  on  the  contrary,  insists  that  the 
widow  was  entitled  only  to  the  use  or  income  of  the 
residuary  estate  during  life,  and  that  it  was  the  duty 
of  the  executor  to  preserve  the  principal  for  distribu- 
tion to  the  legatees  after  the  widow's  death. 

I  think  that  the  latter  is  the  correct  construction  of 
the  instrument.  The  testator,  in  the  first  clause  of 
the  will,  had  given  his  wife  all  his  household  furniture 
absolutely.  In  the  fourth  clause  he  evidently  in- 
tended to  make  a  different  disposition  of  the  residue, 
and  to  give  her  the  use  only  of  that  portion  of  his 
estate  remaining  after  payment  of  debts  and  of  the 
executor's  legacies. 

That  he  did  not  intend  to  give  her  power  to  ex- 
haiist  the  principal  seems  plain  from  the  fact  that 
nearly  the  whole  of  such  principal  would  be  required 
to  satisfy  the  legacies  directed  to  be  paid  therefrom 
after  the  widow's  death. 

It  is  also  to  be  observed  that  the  power  to  sell  either 
the  personal  or  real  property  was  lodged,  not  in  the 
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widow  but  in  the  executor.  No  part  of  the  personal 
property  should  have  been  turned  over  to  the  widow 
except  the  household  furniture. 

By  the  third  clause  of  the  will,  an  absolute  legacy 
of  $1,000  was  given  to  the  executor,  Henry  Millard. 
That  legacy  was  payable  in  one  year  after  the  issue 
of  letters  testamentary,  out  of  the  personal  estate. 
The  satisfaction  of  this  legacy,  the  payment  of  testa- 
tor's debts,  and  of  funeral  expenses  and  of  the  execu- 
tor's commissions  and  expenses  would  have  just  about 
exhausted  the  collectible  personal  assets,  and,  if  the 
executor  had  followed  the  plain  rules  of  the  law  in 
the  premises,  no  question  could  have  arisen  in  regard 
to  the  ownership  or  disposition  of  such  personal  assets. 

So  long  as  the  land  remained  unsold  the  only  "use" 
the  widow  could  make  of  it  would  be  to  occupy  and 
work  it,  or  to  lease  it ;  and  it  seems  very  clear  that 
when  a  part  was  sold,  she  took  under  the  will  only  the 
interest  or  income,  of  the  money  realized  therefrom. 
When,  therefore,  the  executor  turned  over  to  her  a 
part  of  the  principal  derived  from  such  sale,  and  paid 
part  to  himself  as  legatee,  he  did  that  which  he  was 
not  authorized  by  law  to  do,  and  he  must  now  account 
for  the  fund.  Calkins  v.  Calkins,  1  Redf.  337 ;  Tyson 
V.  Blake,  22  iV^.  Y.  558,  Terry  v.  Wiggins,  47  Id.  512, 
515;  Livingston  v.  Murray,  68  Id,  486;  Matter  of 
Cager,  46  Hun  657. 

This  case  is  clearly  distinguishable  from  those  in 
which  the  testator  gives  to  a  beneficiary  during  life 
the  use  of  property  for  his  support  or  benefit,  and 
then  directs  that  the  "  residue  "  or  "  the  remainder  " 
or  *^  what  remains  "  or  "  what  is  left "  shall  be  divided 
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among  certain  specified  persons.  Examples  of  this 
kind  are,  Cohen  v.  Cohen,  4  Redf.  48 ;  Spencer  v. 
Strait,  38  Hun  228;  Thomas  v.  Wolford,  49  Hun 
145;  Leggett  v.  Firth,  53  Hun  152. 

In  all  these  cases  it  was  clearly  the  intention  that 
the  principal  fund  could  or  would  be  encroached  on 
or  expended ;  and  that  it  was  only  the  unexpended 
remainder  which  was  to  be  divided  after  the  death  of 
the  first  beneficiary,  while  in  the  present  case,  the 
testator  has  given  legacies  payable  after  the  widow's 
death,  which,  as  before  said,  would  require  for  their 
payment  nearly  the  whole  residuary  estate. 

For  these  reasons  the  report  of  the  referee  must  be 
set  aside  and  the  order  of  reference  vacated. 


Nbw  Yobk  Coukty.— Hon.  RASTUS  S.  RANSOM, 

Sttrbogatb — October,  1889. 

Matter  of  Meikle. 

In  the  matter  of  the  judicial  settlement  of  the  ac-^ 
count  of  Agnes  Meikle,  executrix^  and  John  S. 
GiLMORE  and  William  S.  Ford,  executors  of  the 
wUl  of  William  Meikle,  deceased. 

Where  part  of  the  estate  of  testator  consists  of  a  tenement  house,  and  it 
appears  that  a  housekeeper  and  janitor  are  necessary  to  care  for  tlie 
property,  and  that  it  is  customary  to  allow  such  housekeeper  and  janitor 
to  occupy  an  apartment  in  the  bouse  free  of  rent,  in  addition  to  pay- 
ing about  thirty  dollars  a  month  wages,  an  agreement  made  by  the 
executors  with  the  widow  of  testator,  who  was  also  executrix,  to  per- 

Vol.  n.— 7 
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form  the  duties  of  housekeeper  and  janitor  of  said  building,  in  consid- 
eration of  receiving  free  of  rent,  the  same  apartments  she  occupied  be- 
fore the  deatli  of  the  testator,  will  not  be  disturbed. 
Testator  by  his  will,  bequeathed  and  devised  bis  residuary  estate  in  trust  to 
his  executors,  to  pay  one  tlilrd  of  the  net  income  to  his  wife.  The  will 
directed  further,  "  On  my  eldest  child  attaining  the  age  of  twenty-five 
years,  if  my  said  wife  shall  not  then  be  living  and  in  case  my  said  wife 
is  living  at  that  time,  then  upon  her  death,  to  sell  and  convert  my  said 
estate  into  cash,  and  to  pay  and  divide  the  proceeds  thereof  to  and 
among  my  children,  share  and  shaTe  alike,  the  issue  of  any  deceased 
child  to  take  the  share  the  parent  would  have  taken,  if  living.  In  case 
my  sou  shall  desire  to  go  into  business  before  attaining  twenty-five  years 
of  age,  my  executrix  and  executors  may.  In  their  discretion,  advance 
to  him,  upon  his  share  In  my  estate,  such  sum  as  to  them  may  seem 
meet  and  proper.''  Subsequent  to  the  death  of  the  testator,  one  of  his 
children,  M.,  who  had  married  during  his  lifetime,  died  leaving  her 
surviving  a  child  who  thereafter  died,  leaving  as  his  only  heir  and  next 
of  kin,  his  father.  Held,  that  each  child  or  the  issue  of  a  deceased  child 
took,  on  the  testator's  death,  a  vested  estate  in  an  undivided  one  fourth 
part  of  his  property,  descendible  on  the  death  of  any  child  to  its  heirs 
or  next  of  kin,  and  that  the  husband  of  the  deceased  daughter,  M.,  was 
not  only  entitled  as  the  administrator  of  his  wife,  to  receive  whatever 
income  became  due  and  payable  to  her  before  her  death,  and  also  to 
whatever  income  became  due  and  payable  to  his  son  before  the  lat- 
ter's  death,  but  that  he  is  entitled  to  future  income,  and  to  share  in 
the  residuary  estate  at  the  expiration  of  the  trust. 

Accounting  of  the  executrix  and  executors  of  the 
will  of  William  Meikle,  deceased. 
The  facts  appear  in  the  opinion. 

Maclay  a  Fobbest, /or  executrix  and  executors. 
Francis  W.  Judge,  Jb.,  for  Bella  Malcolm,  contestant 
Geo.  W.  Cars,  for  Thomas  A.  McEwen,  contestant. 

The  Surrogate. — The  first  question  raised  by  the 
exceptions  to  the  referee's  report  arises  upon  the  fol- 
lowing state  of  facts :  Prior  to  his  death  the  decedent 
occupied  apartments  in  one  of  the  tenement  houses  of 
which  he  was  the  owner,  together  with  his  wife  and 
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other  members  of  his  family.  The  members  of  his 
household  discharged  the  duties  of  janitor  and  house- 
keeper on  the  premises.  After  his  death  his  widow 
(who  was  one  of  the  accounting  parties)  continued  to 
occupy  the  same  apartments  and  performed  the  duties 
of  housekeeper  and  janitor.  Objection  was  made  to  the 
accounts  because  the  executors  and  executrix  failed 
to  charge  themselves  with  the  rental  of  the  premises 
so  occupied  by  the  widow,  who  is  likewise  executrix. 
The  referee  finds  that  it  was  necessary  in  property  of 
this  character  to  have  a  resident  janitor  and  house- 
keeper to  care  for  the  property,  and  that  it  was  cus- 
tomary to  permit  such  housekeeper  to  occupy  an 
apartment  free  of  rent  in  addition  to  paying  wages 
(at  the  rate  of  $30  a  month).  Within  three  months 
after  the  death  of  the  testator  the  executrix  (the 
widow)  and  the  executors  agreed  that  the  former 
should  perform  the  duties  of  housekeeper  and  janitor 
without  compensation,  but  with  the  right  to  occupy 
the  apartments  free  of  rent.  This  exception  is  over- 
ruled. 

The  important  question  is  as  to  the  construction  of 
the  will  of  the  testator.  After  giving  to  his  wife  cer- 
tain specified  property  he  gives  all  the  residue  of  his 
estate,  both  real  and  personal^  to  bis  executors  and  ex- 
ecutrix in  trust,  "  to  pay  over  to  my  said  wife  the  one 
third  part  of  the  net  income  arising  therefrom  in 
^qual  quarterly  pajnnents. 

,  "  To  pay  out  of  the  remaining  income  in  each  and 
every  year,  upon  the  mortgage  now  on  my  Forty-first 
street  property,  the  sum  of  $1,000,  or  so  much  there- 
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of,  as,  in  the  opinion  of  my  said  executrix  and  execu- 
tors or  the  majority  of  them,  my  estate  can  afford. 

"  To  pay  over,  distribute  and  divide  all  the  rest  and 
residue  of  the  said  income  to  and  among  my  children, 
share  and  share  alike,  in  equal  quarterly  payments ; 
and  in  case  of  the  death  of  any  of  my  children  leaving 
iBsue,  I  direct  that  the  said  issue  shall  take  and  re- 
ceive the  share  the  parent  would  have  received  if 
living. 

"On  my  youngest  child  attaining  the  age  of  25 
years,  if  my  said  wife  shall  not  then  be  living,  and  in 
case  my  said  wife  is  living  at  that  time,  then  upon 
her  death,  to  sell  and  convert  my  said  estate  into  cash 
and  to  pay  over  and  distribute  and  divide  the  proceeds 
thereof  to  and  among  my  children,  share  and  share 
alike,  the  issue  of  any  deceased  child  to  take  the  share 
the  parent  would  have  taken  if  living. 

"  In  case  my  son  shall  desire  to  go  into  business 
before  attaining  25  years  of  age,  my  executrix  and 
executors  may,  in  their  discretion,  advance  to  him 
upon  his  share  in  my  estate,  such  sum  as  to  them  may 
seem  meet  and  proper.'' 

Subsequent  to  the  death  of  the  testator,  one  of  his 
children,  Mary  McEwen  (who  had  married  during  his 
lifetime),  died,  leaving  her  surviving  a  child,  who  has 
since  died,  in  this  state,  leaving  as  his  only  heir  and 
next  of  kin  his  father. 

It  is  not  disputed  but  that  Thomas  A.  McEwen,  the 
husband  of  the  deceased  daughter,  as  the  administra- 
tor of  his  wife,  is  entitled  to  receive  whatever  income 
became  due  and  payable  to  her  before  her  death,  or 
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that  he  is  not  entitled  to  whatever  income  became 
due  and  payable  to  his  son  before  the  latter's  death. 

The  question  to  be  determined  is  as  to  the  rights 
of  Mr.  McEwen  in  future  income,  and  whether  or  not 
he  became  entitled  on  the  death  of  his  wife  and  son 
to  their  share  in  the  residuary  estate  of  the  testator. 

If  each  child,  or  the  issue  of  a  deceased  child,  took 
on  the  testator's  death  a  vested  estate  in  an  undivided 
one  fourth  part  of  his  property,  descendible  on  the 
death  of  any  child  to  its  heirs  or  next  of  kin,  then 
Mr.  McEwen  is  entitled  te  future  income  and  to  share 
in  the  residuary  estate  at  the  expiration  of  the  trust. 

If,  on  the  other  hand,  the  gift  of  the  testator's  es- 
tate was  to  his  children,  or  the  issue  of  any  deceased 
child  who  survived  the  trust  term — that  is  to  say,  if 
the  gift  was  future  and  contingent — then  the  report 
of  the  referee  is  correct. 

A  very  learned  note  on  the  subject  of  the  vesting 
of  estates  will  be  found  appended  to  the  report  of  the 
case  of  Delafield  v.  Shipman,  18  Abb.  N.  C.  297. 

I  deem  the  recent  decision  in  Goebel  v.  Wolf,  113 
N.  T.  405,  decided  in  April,  1889,  as  controlling  in 
this  case.  That  was  an  action  for  the  construction  of 
the  will  of  decedent,  who  died  leaving  a  widow  and 
four  children  (one  of  whom  had  since  died)  surviving 
him.  The  question  arose  upon  the  residuary  clause 
of  the  will  which  devised  the  residuary  estate  to 
trustees,  who  were  to  collect  the  income  and  pay  all 
charges;  to  pay  one  half  of  the  net  income  to  his 
wife^for  the  support  of  herself  and  minor  children ; 
to  apply  the  other  half  to  mortgages,  and  other  liens 
upon  real  estate ;  after  the  mortgages  were  discharged, 
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that  one  half  was  to  be  invested  in  real  estate  for  the 
benefit  of  the  children ;  to  carry  on  business  until  his 
youngest  child  arrived  at  majority,  with  certain  con- 
ditions; to  invest  the  net  profits  of  said  business,  after 
deducting  compensation  to  the  trustees  for  their  ser- 
vices upon  real  estate,  etc.,  all  other  personal  property 
to  be  invested  for  the  children ;  to  pay  each  of  the 
children  as  they  arrived  at  majority  or  marry  $3,000 ; 
upon  the  arrival  of  the  youngest  child  at  21  years  of 
age  (in  case  the  wife  was  not  then  living)  to  divide 
all  the  estate  and  accumuKtions  among  his  children 
^^  share  and  share  alike,"  after  deducting  all  advances 
made,  as  above  provided  to  any  of  my  children,  so 
that  each  of  my  children  shall  have  and  receive  an 
equal  share  of  my  estate.  Should  my  wife  be  living 
at  the  time  my  youngest  child  arrives  at  the  age  of 
21  years,  that  it  is  my  wish  and  pleasure  that  no  di- 
vision of  my  estate  shall  be  made  until  after  the  death 
of  my  said  wife." 

It  was  held  that  each  child  took  a  vested  remain- 
der, in  one  fourth  of  the  residuary  estate,  dependent 
upon  the  termination  of  the  trust,  and  the  share  of 
one  who  died  descended  to  his  heirs  or  next  of  kin, 
according  to  the  nature  of  the  property,  and  that  such 
descendants  were  entitled  to  any  income  that  may 
hereafter  accrue  during  the  trust  period.  The  fea- 
tures in  which  that  case  resemble  the  one  at  bar  are 
apparent. 

As  I  read  the  will  in  the  case  at  bar,  the  intentions 
of  the  testator  are  well  defined.  His  first  desire  was 
to  provide  for  his  widow  during  her  life  out  of  income, 
then  for  the  discharge  of  the  mortgage  out  of  income, 
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if  it  could  be  done,  and  then  all  the  residue  of  income 
for  his  children  equally.  But  the  principal  was  not 
to  be  divided  and  distributed  until  his  youngest  child 
(the  only  male)  had  reached  the  age  of  25  years  if 
his  widow  was  then  dead,  or  at  her  death.  He  desired, 
however,  that  this  restriction  should  not  prevent  his 
son's  entering  into  business  life  before  that  time,  and 
he  therefore  provided  that  the  executors  might  make 
advance  to  him  for  that  purpose  ^^  upon  his  share  in 
my  estate,  such  sum  as  to  them  may  seem  meet  and 
proper.**  ^ 

^^  It  is  a  general  rule  that  a  postponement  of  the 
time  of  payment  will  not,  of  itself,  make  a  legacy 
contingent,  unless  it  be  annexed  to  the  substance  of 
the  gift ;  or,  as  it  is  sometimes  put,  unless  it  be  upon 
an  event  of  such  a  nature  that  it  is  to  be  presumed 
that  the  testator  meant  to  make  no  gift  unless  that 
event  happened."     Loder  v.  Hatfield,  71  N.  T.  98. 

No  such  presumption  could  arise  here,  for  the  event 
was  certain  to  happen,  and  such  a  presumption  is  con- 
clusively  negatived  by  the  provision  for  an  advance- 
ment to  the  son. 

This  last  provision  is  significant.  The  f&ct  that 
an  advancement  was  authorized  to  be  made  to  a  bene- 
ficiary before  the  period  fixed  for  the  division,  has 
been  considered  as  proof  o£  an  intent  by  the  testator 
that  the  shares  should  vest  in  the  beneficiaries  at  his 
death.  Goebel  v.  Wolf,  supra  ;  Everitt  v.  Everitt,  29 
N.  r.  69. 

It  seems  clear  that  the  testator  intended  that  each 
of  his  children  should  have  a  share  in  his  estate,  pay- 
able at  a  future  time,  but  in  the  interim  for  the  trust 
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term,  income  or  interest  should  be  paid  to  them  quar- 
terly. This  has  been  held  to  be  "  indicative  of  the 
intent  of  the  testator  that  the  legatee  shall  at  all 
events  have  the  principal,  and  is  to  wait  only  for  pay- 
ment until  the  day  fixed."  Warner  v.  Durant,  76 
N.  F.  133;  Smith  v.  Edwards,  88  N.  Y.  92;  Manice 
V.  Manice,  43  N.  F.  369. 

Much  stress  is  laid  upon  the  principle,  that  in  a 
controversy  between  the  heir  and  a  stranger,  the 
claim  of  the  heir  has  the  advantage.  If  there  be 
two  equally  probable  interpretation?  of  the  will,  the 
one  should  be  adopted  which  prefers  the  blood  of  the 
testator.  Quinn  v.  Hardenbrook,  54  iV^.  F.  83,  and 
other  authorities  cited  on  the  briefs  of  the  learned 
counsel  for  the  executors  and  for  Bella  Malcolm. 

Such  is  the  law,  but  I  am  unable  to  perceive  its  ap- 
plication here.  To  my  mind,  we  are  not  driven  to 
the  consideration  of  probable  interpretation.  We 
have  a  perfect  certainty  of  the  meaning  and  intent 
of  the  testator. 

There  is  also  another  well  settled  principle  which 
may  be  appropriately  resorted  to  in  this  case,  and 
which  it  seems  to  me,  fully  justifies  the  interpretation 
I  have  given  to  this  will,  viz. :  a  construction  which 
leans  to  the  vesting  of  legacies  must  always  be  en- 
couraged, and  we  must  s^ek  diligently  for  evidences 
of  such  purpose  and  intention,  and  we  must  not  make 
the  will  "  over  to  suit  our  own  notions  of  what  might 
have  been  wisest."  (Judge  Finch,  in  Smith  v.  Ed- 
wards, 88  iV.  F.  109.)  I  have  thus  reached  a  conclu- 
sion adverse  to  that  of  the  learned  referee,  and  must 
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therefore  sustain  the  exceptions  to  his  conclusions  of 
law  as  to  the  rights  of  Mr.  McEwen. 

Another  question  must  be  disposed  of,  which  it 
seems  to  me  ought  not  to  be  here.  The  record  shows 
a  stipulation,  in  open  court,  before  the  referee,  by 
counsel  representing  the  executors,  and  the  objectant, 
^^  that  the  executor  shall  be  charged  with  interest  on 
all  unexpended  balances"  to  be  charged  quarterly. 
On  this  stipulation,  the  learned  referee  charged  3^  per 
cent.  This  was  error.  The  plain  meaning  of  the  stipu- 
lation is  that  such  interest  should  be  at  the  legal  rate. 
The  fact  that  the  executors  deposited  the  moneys  of 
the  estate  in  a  savings  bank  which  allowed  them  but  3^ 
per  cent  does  not  necessarily  relieve  them  from  lia- 
bility for  interest  at  the  legal  rate. 

The  objectant  should  have  an  opportunity  to  intro- 
duce proof  on  the  point  which,  of  course,  may  be  met 
by  the  executors.  To  the  extent  of  3i  per  cent  at 
least  they  are  clearly  liable  to  be  reckoned  at  quarterly 
periods.  Upon  this  question  alone,  this  proceeding 
must  go  back  to  the  referee. 

In  all  respects,  except  as  herein  indicated,  the  re- 
port of  the  referee  is  confirmed. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — November,  1889. 

Matter  of  Laytin. 

In  the  matter  of  the  judicial  settlement  of  the  ac- 
count of  William  Laytin  and  others  as  trustees^ 
under  the  will  of  William  Laytin,  deceased. 

Where  a  house  Is  left  by  testator  to  his  wife  daring  her  life  and  It  becomes 
necessary  to  take  out  the  old  plumbing  and  replace  it  by  a  new  and  im- 
proved system  of  plumbing,  which  is  of  such  a  character  that  il  is  a 
permanent  improvement,  and  calculated  to  be  of  benefit  to  the  remain- 
dermen, the  expense  of  the  change  will  be  apportioned  between  tlie 
life  tenant  and  the  remaindermen  pro  raUij  taking  into  consideration 
the  present  value  of  the  life  estate  and  the  value  of  the  reversionary 
interest. 

D.  E.  Meekbb, /or  tnutew, 

D.  T.  Waldbn,  for  general  guardian  of  Edith  ai^/d  Mart  Davidson 

The  Surrogate. — The  testator,  by  his  will,  devised 
a  house  and  lot  in  the  city  of  New  York  to  his  wife 
for  life,  and  bequeathed  to  her  an  annuity  of  ^7,000. 
The  trustees  now  claim  a  credit,  as  against  the  corjms 
of  the  estate,  of  upwards  of  $1,000  for  moneys  ex- 
pended by  them  in  re-plumbing  the  said  house.  No 
evidence  has  been  given  in  the  case,  and  the  facts 
rest  wholly  in  the  statements  made  by  counsel ;  they 
appearing  to  assume  that  this  court  has  sufficient 
knowledge  on  the  subject  to  enable  it  to  determine 
the  question  intelligently.  In  this  respect,  it  must  be 
admitted,  they  are  laboring  under  a  mistake. 
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It  is  stated  that  the  old  plumbing  had  become  so  de- 
fective, or  out  of  repair,  that  the  water  ran  down  and 
injured  the  inside  walls  of  the  house,  and  that  the 
house  had  become  almost  untenantable,  and  danger- 
ous to  health  in  consequence  of  foul  odors  engendered ; 
and  that,  in  the  judgment  of  the  trustees,  it  became 
necessary  to  take  out  the  old  and  replace  it  by  new, 
and  on  an  improved  system  of,  plumbing. 

How  long  the  new  plumbing  shall  answer  its  pur- 
pose, the  court,  in  the  absence  of  the  testimony  of 
those  skilled  in  such  matters,  has  no  means  of  know- 
ing, but,  for  the  purposes  of  this  matter,  will  assume 
that  it  is  a  permanent  improvement  and  calculated  to 
be  of  benefit  to  the  remaindermen. 

It  is  not  of  the  character  of  an  ordinary  repair,  like 
that  of  a  burst  pipe,  which  the  life  tenant  is  bound  to 
make.  If  this  be  so,  it  is  also  a  great  benefit  to  the 
Uf e  tenant,  and  the  expense  must  be  apportioned  be- 
tween them.  There  being  no  evidence  of  the  value 
of  the  house  and  lot,  or  of  the  age  of  the  life  tenant, 
this  apportionment  cannot  here  be  made,  but  may  be 
done  on  settling  the  decree.  The  present  value  of 
the  life  estate,  as  ascertained,  will  be  deducted  from 
the  whole  value  of  the  property,  and  the  remainder 
will  be  the  value  of  the  reversionary  interest  and  the 
expense  will  be  apportioned  pro  rata,  as  between 
those  several  amounts. 

The  counsel  for  Melville  Boyd,  the  general  guardian 
of  Edith  and  Mary  Davidson,  although  he  filed  objec- 
tions to  other  items  in  the  account,  has,  in  his  brief 
submitted,  confined  himself  exclusively  to  the  charge 
for  plumbing.     It  is  fair  to  infer  that  he  has  abandoned 
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all  other  objections,  and  they  have  not  been  critically 
considered.  It  may  be  remarked,  however,  that  on 
a  cursory  glance,  they  do  not  appear  to  be  tenable. 

Note.    As  to  repairs  by  testamentary  trustees,  see  Matter  of  Odell,  1 
Connoly  8urr.  £ep.  94. 


New  Yoek  County.— Hon.  RASTUS  S.  RANSOM, 

SuKBOGATE« — ^December,  1889. 

Mattbb  op  Wbioht. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Charles  S.  Wright,  a«  general  guardian  of 
Florence  Wright,  an  infant. 

The  general  guardian  of  an  infant  filed  a  petition  praying  for  the  judicial 
settlement  of  his  accounts,  and  a  decree  revoking  his  letters  of  guar- 
diansliip.  The  application  was  partly  based  upon  allegations  of  the 
guardian  that  disputes  and  disagreements  had  arisen  between  the  guar- 
dian and  the  trustee  of  the  estate;  that  unfriendliness  between  himself 
and  the  trustee  of  the  estate  existed,  and  that  the  minor  desired  some 
other  person  than  himself  to  be  appointed  her  general  guardian.  Upon 
the  presentation  of  the  decree  upon  the  accounting,  for  settlement,  it 
was  held :  that  as,  notwithstanding  the  discharge  of  the  guardian  in 
this  proceeding,  another  settlement  of  his  account  might  be  compelled 
(Code  Civ.  Proc,  §  2837),  the  decree  should  judicially  settle  and  state 
the  account  as  between  the  guardian  and  ward,  showing  the  balance 
which  existed  in  favor  of  the  guardian  without  any  direction  whatever 
as  to  its  payment. 

Further  h^ld,  that  under  the  circumstances  recited,  the  infant  should  bear 
ali  the  allowance  awarded  to  the  special  guardian  upon  the  accounting, 
and  that  the  general  guardian  should  be  disallowed  all  costs  beyond 
the  ordinary  costs  of  an  accounting  without  contest. 

Accounting  of   Charles  S.  Wright,   guardian   ol 
Florence  Wright,  infant. 
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Former  applications  in  this  matter  are  reported  in 
1  Connoly  Surrogate  Reports^  pp.  281,  287. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

y.  D.  DiTMABS, /or  Charles  S.  Wbi6HT,  guardian. 

BKirjAMor  6.  Foster,' 8peda2  guardian  of  Florence  Wright,  an  in- 
fanL 

The  Surrogate. — ^The  guardian  herein,  on  Octo- 
ber 30,  1889,  filed  a  petition  pra3dng  for  the  judicial 
settlement  of  his  accounts,  and  a  decree  revoking  his 
letters  of  guardianship.  One  of  the  grounds  on  which 
he  bases  his  application  for  the  revocation  of  his  let- 
ters is,  that  disputes  and  disagreements  as  to  the  in- 
come of  the  trust  estate  have  arisen  between  him  and 
the  trustee,  which  have  been  the  cause  of  applications 
to  the  court,  involving  expense.  He  believes  that  the 
trustee  is  unfriendly  to  him,  that  the  interests  of  the 
minor  would  be  promoted  if  another  guardian  were 
appointed,  and  that  that  would  be  more  in  accordance 
with  the  ward's  wishes.  He  also  alleges  that  the  mi- 
nor desires  that  some  other  person  than  himself  be 
appointed  for  a  general  guardian.  The  ward  is  the 
only  daughter  of  the  guardian. 

The  accounts  were  filed,  and  a  considerable  sum  in 
excess  of  income  was  allowed  upon  the  accounting  to 
the  guardian,  he  having  established  to  the  satisfaction 
of  the  Surrogate  his  inability  to  support  the  infant 
out  of  his  own  earnings,  thereby  justifying  application 
of  the  ward's  estate  to  her  support. 

The  decree  upon  the  accounting  is  now  presented 
for  settlement,  and  the  question  arises  as  to  the  pro- 
priety of  directing  a  judgment  in  favor  of  the  guar- 
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dian  against  the  ward,  and  of  the  manner  in  which 
the  costs  of  the  proceeding  are  to  be  paid.  An  impor- 
tant consideration  in  determining  this  point  is  the 
fact  that  under  section  2837  of  the  Code,  notwith- 
standing the  discharge  of  the  guardian  in  this  pro- 
ceeding, his  successor  or  the  ward  may  compel  another 
judicial  settlement  of  his  account,  in  the  same  manner 
and  with  the  like  effect  as  if  this  decree  had  not  been 
made,  and  his  sureties  continue  to  be  liable  until  his 
account  is  judicially  settled  in  accordance  with  this 
section.  The  present  proceedings  are,  therefore,  ne- 
cessarily tentative.  I  think  that  this  consideration 
alone  would  control,  so  far  as  decree  against  the  infant 
is  concerned. 

The  decree  should  judicially  settle  and  state  the 
account  as  between  the  guardian  and  ward,  showing 
the  balance  in  favor  of  the  guardian,  without  any 
direction  whatever  as  to  ite  payment. 

Upon  the  question  of  costs,  I  consider  the  decision 
in  Matter  of  Jones,  4  Sandf.  Ch.  615,  influential ;  in 
that  case  it  was  held  that  a  trustee  applying  to  be  dis- 
charged from  his  trust,  there  being  no  cause  for  it 
other  than  his  wish  to  be  relieved  from  its  duty,  the 
court  will  impose,  as  terms  of  discharging  him,  that 
he  bear  the  costs  of  the  petition  and  the  appointment 
of  a  new  trustee,  and  that  he  be  not  allowed  any  com- 
missions on  the  capital  of  the  trust  funds. 

The  consideration  of  commissions  to  the  guardian 
herein  is  disposed  of  by  his  stipulation  waiving  the 
same. 

The  principle  enunciated  in  Matter  of  Jones,  supray 
has  been  followed  in  Brautigam  v.  Escher,  2  Dem. 
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269,  where  it  was  held  that  the  testamentary  trustee 
retiring  from  office  for  his  own  convenience  could  not 
receive  out  of  the  trust  fund  an  allowance  to  defray 
the  expense  of  the  proceedings  to  procure  his  dis- 
charge. 

In  Matter  of  Allen,  29  Hun  7,  the  principle  was 
applied  so  far  as  to  disallow  a  trustee  retiring  under 
such  circumstances,  commissions  on  the  capital  of  the 
estate. 

The  principle  of  law  followed  in  the  cases  above 
cited  is  recognized  in  Phillips  v.  Lockwood,  4  Dem. 
299,  decided  in  1886  by  Surrogate  Rollins. 

In  the  case  at  bar  it  will  be  noticed  that  the  desire 
for  the  substitution  of  another  guardian  is  mutual,  and 
the  history  of  the  proceedings  shows  that  unfriend- 
liness, if  not  animosity,  exists  between  father  and 
daughter,  and  the  relations  between  the  trustee  of 
the  estate,  through  which  the  ward  derives  her  pro- 
perty, and  the  father  are  inimical. 

My  opinion  is  that  the  costs  should  be  apportioned 
in  the  following  manner :  The  infant  should  bear  all 
the  allowance  awarded  to  the  special  guardian.  The 
accounting  party  should  be  disallowed  all  costs  beyond 
the  ordinary  costs  of  an  accounting  without  contest. 

In  addition  to  the  fact  that  his  retirement  from  the 
office  of  guardian  is  to  a  large  extent  for  his  own  con- 
venience, some  weight  should  be  given  to  the  fact 
that  the  reference  was  made  necessary  by,  and  the 
contest  related  solely  to,  the  allowance  to  the  guardian 
of  expenditures  made  prior  to  his  appointment  as  such 
as  well  as  after,  which  were  allowed  to  him  on  the 
principle  that  had  he  made  application  to  the  court  in 
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proper  time,  it  would  have  been  granted  to  him.  Had 
he  procured  his  appointment  and  made  application  at 
the  proper  time  the  necessity  for  this  contest  would 
have  been  avoided.  The  accounting  and  the  contest 
arose  purely  and  simply  out  of  his  neglect  to  make 
this  application  in  proper  time.  I  think  the  court  was 
sufficiently  considerate  when  it  allowed  to  him  ex- 
penses before  his  appointment  as  guardian  and  taxed 
the  ward's  estate  for  the  excess  of  his  disbursements 
in  her  behalf  after  his  appointment. 


<*•>» 


MoNEOE  County.— Hon.  JOSEPH  A.  ADLINGTON, 

SuRROGATB. — ^November,  1889. 

Matter  op  Willard. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  William  A.  Waugh,  executor  of  the  wUl  of 
John  R.  Willard,  deceased. 

Testator  left  to  his  wife  his  personal  property  absolutely  and  the  use  of  his 
real  estate  for  life,  and  the  real  estate  was  directed  to  be  sold  at  her 
death  and  the  proceeds  distributed  to  his  descendants.  There  was  a 
Judicial  settlement  of  the  account  of  the  executor,  to  which  the  widow 
alone  was  cited*  and  under  the  account  as  then  presented  a  balance  was 
found  due  from  the  estate  to  the  executor.  Upon  a  subsequent  ac- 
counting, to  which  all  the  parties  in  interest  were  cited,  it  appeared 
that  at  the  time  of  the  prior  accounting  there  was  an  amount  in  his 
hands  sufficient  to  pay  all  the  debts  of  the  estate,  including  a  claim  of 
his  own.  Held^  that  the  executor  could  not  on  the  second  accounting 
maintain  a  claim  for  his  debt  against  the  realty  of  the  estate. 

Under  section  2740  of  the  Code  of  Civil  Procedure,  which  suspends  the 
running  of  the  Statute  of  Limitations  upon  a  claim  of  an  executor  or 
administrator  against  a  debt  due  from  the  decedent  to  the  accounting 
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party  from  the  time  of  the  death  of  the  decedent  to  the  firet  judicial 
settlement  of  the  account  of  the  executor  or  administrator,  the  Statute 
of  Limitations  begins  to  run  against  such  a  debt  from  the  time  of  a 
judicial  settlement  of  the  account  of  the  executor  or  administrator  in 
proceedings  wherein  one  interested  party  only,  i.  e,,  a  legatee  of  tlie 
personalty  and  life  tenant  of  the  real  estate,  is  cited. 

Final  accounting  of  William  A.  Waugh,  executor 
of  the  will  of  John  R.  Willard,  deceased. 

W.  D.  Shu  ART, /or  executor, 

M.  £.  Lewis, /or  contesting  legatees. 

John  M.  Stkelk,  for  guardian. 

The  Surrogate. — The  above  named  testator  died 
August  31,  1874.  His  will  was  admitted  to  probate 
September  24,  1874,  and  letters  testamentary  were  on 
that  day  issued  to  William  A.  Waugh.  By  his  will, 
the  decedent  gave  to  his  wife  Sarah  V.  Willard  all  his 
personal  property  absolutely,  and  the  use  of  his  real 
estate  during  life.  After  the  widow's  death,  the  real 
estate  was  to  be  sold,  and  the  proceeds  distributed  in 
unequal  sums  among  the  descendants  of  the  testator. 

The  widow  died  on  January  12,  1889,  and  there- 
after the  decedent's  real  estate  was  sold  by  the  execu- 
tor for  ^4,956.06,  and  an  expense  of  $47.84  was 
incurred  in  making  the  sale.  No  controversy  arises 
over  this  part  of  the  executor  s  proceedings.  This 
proceeding  for  a  final  settlement  was  begun  by  the 
executor  on  June  14,  1889,  and  all  persons  interested 
in  the  above  mentioned  fund  have  been  duly  cited. 

On  the  hearing  herein,  the  executor  presented  a 

claim  in  his  own  favor  for  $381,  and  interest  from 

October  2,  1874,  which  he  seeks  to  have  allowed  out 

of   the   proceeds   of  the  real  estate.     This   claim   is 

Vol.  n.— s 
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founded  upon  a  note  for  $500,  dated  February  26, 
1870,  given  by  the  decedent  to  Mr.  Waugh,  the  ex- 
ecutor. Upon  the  note  are  several  indorsements,  the 
last  being  for  $50,  dated  June  6,  1874. 

The  contestants  resist  this  claim,  and  insist  that  the 
testator's  personal  estate  was  ample  to  pay  all  his 
debts,  including  this  note  held  by  the  executor.  They 
also  maintain  that  this  claim  is  barred  by  the  Statute 
of  Limitations. 

To  determine  the  question  so  raised,  it  is  necessary 
to  ascertain  the  amount  of  the  decedent's  assets  and 
liabilities,  and  to  know  what  the  executor  has  done  in 
the  matter  before  the  pending  proceeding  was  in- 
stituted. 

It  appeared  that  on  July  30,  1879,  this  executor 
filed  in  this  court  a  verified  petition,  in  which 
he  alleged  that  he  desired  to  render  an  account  of 
the  proceedings  in  the  administration  of  this  estate, 
to  have  such  account  finally  settled,  and  a  decree 
of  final  settlement  entered  thereon  according  to  law. 
The  petition  further  alleged  that  the  widow,  Sarah  V. 
Willard,  was  the  only  legatee  under  the  will  of  the 
decedent,  although  in  fact,  there  were  seven  other 
legatees  entitled  to  citation.  Eev.  Stat.,  part  2, 
chap.  6,  art.  3,  tit.  3,  §  70. 

Citation  was  issued  upon  the  petition,  returnable 
August  21,  1879,  and  was  served  on  Sarah  V.  Willard 
only.  The  executor's  account  in  said  proceeding  was 
not  verified  until  December  27,  1879,  and  on  the 
same  day  a  decree  of  final  settlement  was  entered 
therein,  signed  by  my  predecessor  in  office.  That 
decree  states  that  the  assets  of  the  estate  amounted  to 
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$1,308.08,  that  the  executor  had  paid  out  on  account 
of  the  estate  $1,753.65,  leaving  balance  due  him  of 
$445.57. 

The  executor's  account  in  the  present  proceeding 
alleges  the  entry  of  the  aforesaid  decree,  and  the  find- 
ing of  the  said  balance  in  his  favor,  but  the  executor's 
counsel  concedes  that  the  contestants  are  not  bound 
by  said  decree. 

A  copy  of  the  former  account  is  annexed  to  and 
made  a  part  of  the  present  one.  That  former  account 
relates  exclusively  to  the  personal  estate  of  the  testa- 
tor, and  professes  to  account  for  its  disposition. 

Subject  to  payment  of  debts  and  legal  charges,  the 
personalty  under  the  will  went  to  the  widow  whose 
estate  is  not  represented  herein.  In  the  pending  pro- 
ceedings the  contestants  are  only  concerned  with  said 
old  account  for  the  purpose  of  ascertaining  whether 
or  not  the  personal  estate  was  sut&cient  to  pay  all 
debts  of  the  testator  and  the  charges  of  settling  his 
estate.  If  there  was  enough  for  that,  no  claim  can 
be  maintained  for  the  proceeds  of  the  realty.  Turn-* 
ing  now  to  the  copy  of  the  former  account  annexed 
to,  and  made  a  part  of  the  account  in  this  proceeding, 
I  find  that  the  sum  total  of  the  personal  assets  with 
which  the  executor  therein  admits  that  he  is  charge- 
able, is  $1,754.57,  instead  of  $1,308.08,  as  stated  in 
the  decree  of  December,  1879,  and  that  the  executor 
credits  himself  with  the  payment  of  various  items 
amounting  to  $1,753.65  and  including  commissions 
$57.70;  executor's  expenses  $65.70,  and  his  own 
note  against  the  deceased,  $528.94. 

It  therefore  appears  that  when  he  made  the  afore- 
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said  settlement  in  1879,  the  executor  had  received 
and  was  accountable  for  a  sufficient  sum  to  pay  all 
known  claims  against  the  estate,  his  own  included. 
Moreover,  the  evidence  taken  on  this  hearing  shows 
that  $50  of  the  item  $65.70  for  executor's  expenses 
mentioned  above,  was  money  paid  by  the  executor  to 
himself  in  excess  of  commissions,  for  personal  services, 
which  is  contrary  to  law.  Collier  v.  Munn,  41  J\r.  Y. 
143 ;  Morgan  v.  Hannas,  13  Ahh.  N.  8.  361. 

The  executor  had  no  right  to  deduct  his  commis- 
sions until  they  had  been  allowed  by  the  Surrogate  or 
to  pay  his  own  claim.  Carroll  v.  Hughes,  5  Sedf, 
337 ;  Wheelright  v.  Rhoades,  28  Hun  57 ;  Mev.  Stat., 
pt.  2,  ch.  6,  title  3,  §  33. 

The  payment  of  taxes  by  the  executor  was  proper 
under  the  authorities.  Mygatt  v.  Washburn,  15  iV. 
F.  320;  Matter  of  Babcock,  115  N.  Y.  450. 

It  must  accordingly  be  held  that  the  decedent's 
personalty  was  ample  to  pay  all  valid  claims  against 
his  estate,  and  the  executor's  claim  upon  the  proceeds 
•  of  the  realty  must  be  disallowed.  The  claim  of  the 
executor  is  also  barred  by  the  Statute  of  Limitations, 
and  the  protection  of  that  statute  can  be  claimed  when- 
ever the  demand  is  presented.  Treat  v.  Fortune,  2 
Bradf,  116 ;  Warren  v.  Paff,  4  Id.  260 ;  Burnett  v. 
Noble,  5  Bed/.  69. 

The  following  provisions  of  the  Revised  Statutes 
and  of  the  Code  of  Civil  Procedure  regulate  the  pay- 
ment and  proving  of  all  claims  of  this  character,  as 
well  as  the  rynning  of  the  Statute  of  Limitations 
against  them,  viz. : 

"  No  part  of  the  property  of  the  deceased  shall  be 
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retained  by  an  executor  or  administrator  in  satisfac- 
tion of  his  own  debt  or  claim  until  it  shall  have  been 
proved  to  and  allowed  by  the  Surrogate."  Bev.  Stat^ 
§  33,  cited  above. 

'^  Upon  a  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  he  may  prove  any  debt 
owing  to  him  by  the  decedent."     Code,  §  2739. 

"  From  the  death  of  the  decedent,  until  the  first 
judicial  settlement  of  an  account  of  his  executor  or 
administrator,  the  running  of  the  Statute  of  Limita- 
tions against  a  debt  due  from  the  decedent  to  the  ac- 
counting party is  suspended After 

the  first  judicial  settlement  of  the  account  of  an  execu- 
tor or  administrator,  the  Statute  of  Limitations  begins 
again  to  run  against  a  debt  due  to  him  from  the 
decedent."     Code,  §  2740. 

What  is  meant  by  "  judicial  settlement"  in  the  pro- 
vision last  quoted  is  declared  by  subd.  8,  §  2514  of 
the  Code  as  follows : 

"  The  expression,  judicial  settlement,  where  it  is  ap- 
plied to  an  account,  signifies  a  decree  of  a  Surrogate's 
Court,  whereby  the  account  is  made  conclusive  upon 
the  parties  to  the  special  proceeding,  either  for  all 
purposes,  or  for  certain  purposes  specified  in  the 
statute." 

Applying  these  provisions  of  the  statutes  to  the 
case  in  hand,  it  seems  very  clear  that  the  executor's 
demand  is  barred  by  the  lapse  of  time. 

There  was  a  "  judicial  settlement "  of  the  account 
of  this  executor  on  December  27,  1879,  by  which  the 
account  then  rendered  was  made  conclusive  on  the 
decedent's  widow,  the  sole  party  cited  in  that  proceed- 
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ing.  The  claim  of  the  executor  was  subject  to  the 
six  years'  limitation ;  the  statute  has  run  against  it 
long  before  the  commencement  of  this  proceeding. 

The  executor  s  counsel  argues  that  the  judicial  set- 
tlement of  1879  did  not  set  the  Statute  of  Limitations 
in  motion  against  the  executor,  because  the  contes- 
tants are  not  bound  by  that  proceeding.  But  that 
theory  stands  directly  opposed  to  the  plain  language 
and  evident  intent  of  the  Code  as  above  quoted. 

There  must  be  a  decree  disallowing  the  claim  of  the 
executor  herein,  and  directing  the  distribution  of  the 
fund  to  those  entitled  thereto. 


<•■■! 


Albany  County.— Hon.  FRANCIS  H.  WOODS, 
Subrogate. — ^December,  1889. 

Matter  of  Lockwood. 

In  the  matter  of  the  application  for  probate  of  the  will 

of  Seley  Lockwood,  deceased. 

Decedent  executed  a  will,  leaving  all  his  property  to  charities,  to  the  ex- 
clusion of  his  relatives,  except  a  sum  to  his  executor  *'  large  enough  to 
be  over  and  above  any  bribe  that  may  be  offered  by  my  sisters,  broth- 
ers and  children  for  the  redemption  of  this  will,  and  their  heirship  to 
my  estate."  The  decedent  had  been  many  years  before  in  an  insane 
asylum,  but  had  been  discharged  *'  improved."  He  had  numerous  de- 
lusions for  a  long  time  prior  to  his  death,  believing  that  his  relatives 
were  trying  to  poison  him,  that  he  was  threatened  by  devils,  and  numer- 
ous other  delusions,  chiefly  relating  to  supposed  attempts  on  his  life. 
He  displayed  the  usual  intelligence  of  people  of  his  condition  of  life  in 
relation  to  liis  business  transactions,  which  were  all  of  a  simple  char- 
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acter.  The  subscribing  witnesses  to  the  will,  who  were  but  slightly 
acquainted  with  testator,  believed  him  to  be  of  sound  mind  at  the  time 
of  its  execution.  Held,  that  the  testator  had  not  testamentary  capacity, 
and  that  the  probate  of  the  will  must  be  refused. 

Application  for  the  probate  of  the  will  of  Seley 
Lockwood,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

STEDMA.N,  Thompson  A  Andrews  and  Chas.  F.  Tabor,  attorney  gen- 
eraljfor  theproponenL 

Emory  A.  Chase  and  Nathaniel  C.  Moax,  for  contestants. 

The  Surrogate. — Seley  Lockwood  died  at  South 
Westerlo  on  the  20th  of  October,  1888,  aged  72  years. 
On  the  10th  of  February,  1880,  he  executed  the  pro- 
posed will,  with  the  formalities  required  by  law,  in 
the  presence  of  two  witnesses  who  had  seen  him  only 
a  few  times,  and  knew  very  little  of  him,  or  of  his 
antecedents.  His  estate  consisted  of  personal  proper- 
ty only,  deposited  in  savings  banks,  and  which  had 
been  so  kept  for  many  years.  A  considerable  portion 
of  it  was  in  the  National  Savings  Bank  at  Albany, 
and  the  other  books  of  his  bank-deposits  were  left 
thereat  by  him  for  safe-keeping.  Mr.  Stephens,  the 
executor  named  in  the  proposed  will,  is  the  secretary 
of  the  bank.  In  this  will,  Mr.  Lockwood  bequeathed 
one  half  of  his  property  to  the  State  Lunatic  Asylum 
at  Utica,  and  the  other  half  to  the  Orphan  Asylum  at 
Albany ;  and  he  inserted  therein  a  provision  to  this 
effect :  "  I  give  and  bequeath  to  my  executor,  Albert 
P.  Stephens,  of  Albany,  a  sum  from  my  estate  as  high 
as  one  quarter,  large,  enough  to  be  over  and  above 
any  bribe  that  may  be  offered  by  my  brothers,  sisters 
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and  children  for  the  redemption  of  this  will  and  their 
heirship  to  my  estate."  This  will  is  a  holograph, 
entirely  in  decedent's  handwriting ;  but  as  he  had  ex- 
ecuted another  will  in  presence  of  one  of  the  subscrib- 
ing witnesses  to  this  one,  but  a  short  time  before,  and 
had  one  drawn  about  that  time  by  a  Mr.  Robbins,  the 
contents  of  which  did  not  appear,  it  may  have  been 
copied  therefrom. 

Decedent  had  resided  most  of  his  life  in  the  neigh- 
borhood where  he  died.  He  once  went  South,  but  to 
what  point  does  not  appear.  At  another  time,  he 
went  West,  near  Kansas  City,  and  at  another  time, 
from  January  10,  until  October  9,  1849,  when  about 
33  years  of  age,  he  was  an  inmate  of  the  insane  asy- 
lum at  Utica ;  having  been  taken  there  by  his  brother 
George  and  by  one  Henry  Myers  who  is  now  dead. 
On  the  9th  of  October,  1849,  he  left  the  asylum  in 
company  with  his  brother  "  improved."  It  does  not 
appear  that  he  ever  entirelj^  recovered,  and  I  think  it 
quite  evident  that  he  never  did.  He  inherited  about 
seven  or  eight  thousand  dollars  from  his  father  and  a 
sister,  and  at  the  time  of  his  death  he  had  over  twenty- 
three  thousand  dollars  on  deposit  in  the  savings  banks. 
He  was  a  very  close,  penurious  man.  He  made  sharp 
bargains;  wore  poor  clothing,  which  he  made  him- 
self ;  and  it  is  said  that  he  usually  wore  about  three 
suits  of  clothes  at  one  time.  He  boarded  about  among 
his  relatives,  paying  twenty  shillings  a  week  for  his 
keeping ;  for  which  he  always  took  receipts,  which 
he  himself  made  out.  It  appears  that  his  brothers 
and  sisters  joined  with  him  in  deeds  of  land  which 
they  inherited  with  him,  he  receiving  the  agreed  con- 


ALBANY  COUNTY,  DECEMBER,  1889.       121 

MATTER  OF  LOCKWOOD. 

sideration,  and  the  money  which  he  inherited  was 
paid  directly  to  him.  It  does  not  appear  to  have  been 
claimed  that  he  was  deranged  as  to  his  mere  pecu- 
niary transactions.  He  was  evidently  quite  sane, 
methodical  and  sensible  upon  such  matters.  But  I  do 
not  see  how  such  transactions  reflect  upon  his  pecu- 
liarities and  delusions  upon  entirely  different  subjects. 
His  usual  business  transactions,  as  shown  upon  the 
trial,  were  brief,  simple  and  all  of  a  similar  character, 
inquiries  as  to  deposit  of  money,  deposits  thereof,  oc- 
casionally changing  the  deposits  and  receipts  of  inter- 
est. It  appears  that  he  invested  some  money  in  a 
savings  bank  at  Kansas  City  which  failed  ;  and,  after 
his  return  home,  Mr.  Stephens,  of  the  National  Sav- 
ings Bank,  collected  one  or  more  dividends  for  him 
from  the  receiver  of  the  broken  bank. 

The  peculiarities  of  the  decedent  were  numerous 
and  striking.  He  took  borax  "to  weld  up  his  in- 
wards." He  refused  to  take  food  until  others  had 
taken  of  it,  for  fear  it  had  been  poisoned,  and  would 
kill  him.  He  asserted  that  chloroform  angels  had 
saturated  his  bed  clothing  to  kill  him ;  that  his  rela- 
tives and  Indians  were  endeavoring  to  shoot  him.  He 
always  put  a  quantity  of  salt  into  his  tea,  to  destroy 
the  poison  which  he  claimed  had  been  put  therein  to 
kill  him.  He  made  ginger  tea ;  and,  if  bubbles  arose 
in  the  boiling  of  it,  he  threw  it  away,  because  he  said 
the  bubbles  showed  it  was  poisoned.  That  he  had 
been  accustomed  to  drink  milk,  and  suddenly  refused 
to  use  any  more,  stating  that  that  offered  to  him  had 
been  poisoned,  and  that  milk  was  an  article  which 
could  be  easily  poisoned.     He  said  that  his  relatives,' 
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with  whom  he  was  boarding,  intended  killing  him 
Avith  an  axe-helve  which  was  being  polished,  and  also 
Avilh  a  horse-file.  Though  the  plates  from  which  he 
ate  were  clean,  he  usually  blew  upon  them,  to  throw 
off  the  poison  which  he  supposed  had  been  placed 
thereon  for  him  to  take.  He  refused  to  drink  tea 
which  he  did  not  see  poured  out,  though  the  tea  had 
been  prepared  by  his  own  sister.  He  busied  himself 
for  hours — sometimes  for  haK  a  day  at  a  time,  under 
the  floor  of  his  house  sticking  an  old  bayonet  into  the 
earth  ;  "  killing  devils,"  as  he  said.  He  claimed  that 
a  drain  from  the  house  had  been  dug  for  a  grave  for 
him,  and  that  his  relatives  intended  to  kill  him,  and 
to  bury  him  in  it.  For  half  a  day  at  a  time,  he  dug 
holes  about  two  feet  deep  in  the  earth  around  the 
house,  pouring  water  therein,  to  drown  out  the  devils ; 
and  when^the  existence  of  the  devils  was  questioned 
by  the  hired  man  of  his  father,  he  flew  into  a  rage, 
and  threatened  to  kill  him.  He  usually  carried  a  pis- 
tol for  the  purpose  of  protecting  himself  from  his 
enemies.  He  frequently  declared  that  his  relatives 
were  banded  together  to  kill  him,  and  thus  obtain  his 
property ;  and  that  this  was  revealed  to  him  by  the 
birds  at  night.  He  asserted  that  while  in  the  South 
he  built  a  house  without  windows  or  doors, — sliding  a 
board  back  to  get  in,  and  then  replacing  it ;  and  that 
he  built  it  thus  so  that  the  "  gang  "  could  not  get  in. 
He  said  that  he  invented  the  first  steamboat,  and  the 
first  engine  that  was  ever  built.  He  would  sit  in  a 
rocking  chair  and  rock  violently,  alternatively  laugh- 
ing and  crying,  with  his  hands  spread  over  his  face, 
peeking  through  his  fingers.     He  said  he  saw  a  man 


ALBANY  COUNTY,  DECEMBER,  1889.      123 

* - 

MATTEB  OF   l^OCKWOOD. 

coming  out  of  the  cellar  of  his  brother  Amiel's  house, 
when  he  was  stopping  there,  to  kill  him  for  his  money ; 
and  that  his  brother's  wife  was  the  worst  of  them. 
He  frequently  cleaned  out  the  wash  dish  after  it  had 
been  cleansed,  claiming  that  it  had  been  poisoned. 
There  were  numerous  other  acts  and  things  of  a  simi- 
lar character,  but  those  hereinbefore  enumerated  are 
sufficient  to  show  decedent's  condition  of  mind. 

Though  displaying  the  usual  intelligence  of  people 
of  his  condition  of  life  relative  to  business  transactions, 
I  am  satisfied  that  at  the  time  of  going  through  the 
formalities  of  executing  this  will,  and  for  many  years 
previous,  decedent  was  laboring  under  the  insane  de- 
lusion that  his  relatives  and  next  of  kin,  who  would 
inherit  his  property  if  he  died  intestate,  were  his  ene- 
mies,  and  were  combined  to  kill  him  in  order  to  ob- 
tain his  property. 

I  am  persuaded  that  the  alleged  will  must  be  re- 
jected, in  that  it  is  unnatural  and  strange  upon 
its  face.  The  provision  for  preventing  the  bribing  of 
the  executor, — a  gentlemen  of  the  very  highest  char- 
acter; the  disinheriting  of  every  relative,  and  the 
giving  of  his  estate  to  charities  (of  one  of  which  he 
is  not  shown  to  have  any  knowledge) — might  not  per 
se  be  sufficient  to  justify  me  in  declaring  the  will  in- 
valid, but  coupled  with  his  delusions  and  his  condition 
of  mind,  require  such  a  determination.  Though  the 
subscribing  witnesses  give  their  opinion  that  he  was 
of  sound  mind  when  he  executed  the  will,  the  trans- 
action of  execution  was  very  brief.  They  knew  him 
but  slightly,  and  their  testimony  must  be  weighed  in 
connection  with  the  light  thrown  upon  his  mental 
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condition  and  delusion  by  all  the  evidence  in  the  case< 
If  a  will  be  made  and  executed  under  such  a  delusion 
which  operated  upon  the  decedent  and  induced  him 
to  make  it,  it  cannot  be  upheld,  though  the  testator  s 
general  capacity  be  unimpeached.  SchouleVj  Willsj 
§§  159,  161 ;  Morse  v.  Scott,  4  Dem.  507;  Matter  of 
Doorman,  5  Dem.  112.  If  it  be  evident  that  the  di.'*- 
posing  provisions  in  the  will  were  the  result  of  it,  and 
were  caused  by  such  a  delusion,  the  instrument  can- 
not be  supported  as  such.  Matter  of  McCue's  Will, 
17  W'kly  Dig.  502;  Society  v.  Hopper,  33  N.  F. 
624,  625 ;  Clapp  v.  Fullerton,  34  iV:  Y.  190 ;  Keeler's 
Will,  12  St  Rep.  155-157;  Matter  of  Weil,  1  N.  K 
Sujyp.  91.  The  rule  is  so  well  settled  that  it  could 
hardly  be  proper  or  allowable  to  extract  from  these 
cases  at  length  to  prove  it.  It  is  true  that  the  case  of 
Keeler's  Will  was  reversed  (3  N.  Y.  Supp.  629 ;  20  St 
Rep.  439),  but  it  was  on  the  ground  that  the  testator's 
belief  in  spiritualism  was  not  sufficient  to  invalidate 
his  will ;  that  his  declarations  of  hostility  to  his  rela- 
tives were  merely  declarations  of  aversion  and  dislike ; 
and  that  in  bequeathing  all  his  property  to  his  wife 
he  was  doing  a  just  act,  as  against  those  who  had  no 
just  claim  upon  his  bounty.  The  court,  however, 
recognizes  the  correctness  of  the  rule  that  if  the  tes- 
tator was  in  fact  influenced  in  making  his  will  by  an 
insane  delusion  as  to  his  relatives,  the  will  would 
have  been  invalid.  This  case  is  quite  unlike  that  of 
Vedder's  Will,  6  Dem.  92,  decided  by  me  in  1888. 
In  that  case  I  held  that  "  there  is  no  evidence  what- 
ever to  show  that  any  or  all  of  these  beliefs,  delusions, 
eccentricities  or  peculiarities  had  the  slightest  connec- 
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tion  with  or  influence  upon  her  testamentary  act, 
here  in  question,  and  further  that  testa,mentary  capa- 
city is  to  be  measured  by  its  relations  to  the  testamen- 
tary act,"  and  "  that  a  person  having  any  insane 
delusion  relating  to  the  property,  the  persons  con- 
cerned, or  the  provisions  of  the  will,  is  incapable, 
while  delusions  which  in  no  way  relate  to  these  do 
not,  as  a  matter  of  law  incapacitate."  It  will  thus  be 
seen  that  I  was  careful  in  that  case  to  lay  down  pre- 
cisely the  rule  which  I  have  applied  in  this.  The 
probate  of  the  alleged  will  must  be  refused. 


'•»» 


Cayuga  County.— Hon.  JOHN  D.  TELLER,  Sur- 
rogate.— December,  1889. 

Matter  of  Gibson. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  James  Seymour,  Jr.,  as  executor  of  the  wiV  of 
William  M.  Gibson,  deceased. 

A  direction  in  a  will  that  the  payment  of  a  general  legacy  must  be  made  as 
soon  after  testator's  death  as  the  circumstances  of  liis  estate  shall  ren- 
der such  payment  convenient,  does  not  amount  to  a  special  direction 
that  the  payment  must  be  made  earlier  than  the  time  prescribed  by 
law,  nor  does  such  a  legacy  to  one  to  whom  the  testator  does  not  stand 
in  locoparentis,  draw  interest  from  the  time  of  the  death  of  the  testator. 

Interest  on  a  general  legacy  begins  to  run  in  one  year  from  the  death  of  the 
.  testator,  although  such  legacy  is  by  the  statute  (2  Sev.  8tcU,  p.  90, 
§  43)  not  payable  until  after  the  expiration  of  one  year  from  the  granl- 
Ing  of  letters  testamentary. 

Final  accounting  of  James  Seymour,  Jr.,  as  execu- 
tor of  the  will  of  William  M.  Gibson,  deceased. 
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The  facts  appear  in  the  opinion  of  the  Surrogate. 

Geobgk  IJndebwood, /or  executor. 
Paine  &  0*BBiEN«/or  Sab  ah  Fosteb. 
C.  I.  AvEBT,  for  the  reHduarjf  legatees. 

The  Surrogate. — William  M.  Gibson  died  Decern- 
ber  31,  1887.  Letters  testamentary  upon  his  will 
were  issued  February  21,  1888.  The  first  clause  of 
the  third  codicil  of  this  will  is  as  follows :  "  In  con- 
sideration of  the  affection  I  have  for  Sarah  Devoe, 
who  has  long  been  a  member  of  my  family,  and  as  a 
recognition  of  the  kindness,  care  and  attention  be- 
Btowed  by  her  upon  my  wife,  and  myself,  and  as  a 
compensation  for  the  services  rendered  by  her  to  me, 
I  hereby  give  and  bequeath  to  her  the  sum  of  five 
thousand  dollars  ($5000)  and  direct  that  the  same  be 
paid  to  her  as  soon  after  my  decease  as  the  circum- 
stances of  my  estate  shall  render  such  payment  con- 
venient." By  the  second  clause  of  this  codicil  the 
testator  gives  said  Sarah  Devoe  all  of  his  household 
furniture,  and  household  utensils,  except  such  articles 
as  his  executor  shall  see  fit  to  dispose  of  otherwise. 
The  testator  left  no  children  or  lineal  descendants 
surviving  him.  The  legatee,  Sarah  Devoe,  who  has 
since  married,  and  is  now  Sarah  Foster,  claims  inter- 
est upon  the  legacy  of  jj  5,000  from  the  time  of  the 
death  of  the  testator,  and  insists  that  if  this  is  not 
allowed,  she  is  entitled  to  interest  from  the  expiration 
of  one  year  from  the  testator's  death.  On  the  other 
side,  it  is  contended  that  she  is  entitled  to  interest 
only  after  the  expiration  of  one  year  from  the  grant- 
ing of  letters  testamentary.     It  appears  by  the  ac- 
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count,  that  "  Sarah  N.  Foster,  formerly  Sarah  Devoe, 
on  compromise  of  her  claim  for  services"  was  on  the 
2d  day  of  April,  1889,  paid  by  the  executor  the  sum  of 
$5,000^  and  that  on  the  same  day  she  was  paid  the 
full  amount  of  her  legacy,  less,  the  sum  of  $250  re- 
served for  collateral  inheritance  tax.  She  was  of  full 
age  at  the  time  of  the  testator's  death.  For  this 
reason,  and  Ihat  it  does  not  appear  in  this  proceeding 
that  the  testator  stood  in  loco  parentis  to  this  legatee, 
it  cannot  be  held  that  she  is  entitled  to  interest  from 
the  time  of  the  testator's  death.  No  other  ground 
therefor  is  suggested  by  her  counsel  and  none  occurs 
to  the  court.  The  direction  that  the  payment  must 
be  made  as  soon  after  the  testator's  decease  as  the 
circumstances  of  his  estate  shall  render  such  payment 
convenient,  does  not  amount  to  a  special  direction 
that  the  payment  be  made  earlier  than  the  time  pre- 
scribed by  law.     Rogers  v.  Rogers,  2  Medf.  24. 

The  remaining  question,  whether  interest  upon  a 
general  legacy  begins  to  run  one  year  from  the  death 
of  the  testator  or  one  year  from  the  time  letters  tes- 
tamentary were  issued,  is  interesting,  in  view  of  the 
conflicting  answers  found  in  the  reports  and  elemen- 
tary works.  Under  the  common  law,  the  rule  was 
well  established  that  a  general  legacy,  for  which  no 
time  of  payment  was  assigned  by  will,  bore  interest 
from  the  expiration  of  a  year  after  the  death  of  the 
testator.  The  rule  had  its  origin  in  the  practice  of 
the  ecclesiastical  courts  of  England  where  a  year  was 
allowed  the  executor  to  ascertain  the  amount  of  pro- 
perty to  be  distributed,  before  he  was  required  to  pay 
legacies.     Interest  was  given  as  compensation  for  any 
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delay  in  payment,  after  that  time.  The  Revised 
Statutes  changed  the  rule  as  to  the  time  of  payment 
of  legacies  to  one  year  from  the  granting  of  the  letters 
testamentary  or  of  administration  unless  the  same 
are  directed  by  the  will  to  be  sooner  paid.  2  Bev. 
Sty  p.  90,  §  43.  Whether  this  enactment  involved  a 
change  in  time  from  which  interest  upon  legacies  was  to 
be  collected  has  been  the  subject  of  much  diversity  of 
opinion.  In  the  case  of  Lawrence  v.  Embree,  3  Bradf. 
364  (decided  in  1855),  the  learned  Surrogate  held  that 
the  provisions  of  the  Revised  Statutes  relative  to  the 
payment  of  debts  and  legacies,  have  not  changed  the 
rule  as  to  the  payment  of  interest.  He  says,  "  If  a 
delay  in  the  probate  is  to  deprive  legatees  of  interest 
on  their  legacies  because  the  executor  cannot  be  com- 
pelled by  the  Surrogate  to  pay  before  a  certain  time 
elapsed  after  letters  issued,  a  premium  for  delay  and 
contestation  would  be  awarded  and  great  injustice  be 
sanctioned  by  the  law.  I  am  quite  clear  that  the 
rules  governing  the  payment  of  interest  on  testamen- 
tary bequests  remain  as  they  were,  according  to  the 
established  principles  of  courts  of  law  and  equity." 
In  Matter  of  Fish's  Estate,  19  -466.  209,  also  reported 
in  Tucker's  Reports,  at  page  122,  Surrogate  Tucker 
held  that  interest  on  general  legacies  commences  to 
run  from  the  period  of  one  year  from  the  issuance  of 
letters  testamentary,  and  refers  to  the  dictum  of  Chief 
Justice  Gardner  in  Bradner  v.  Faulkner,  12  N.  Y. 
472,  that  no  interest  would  accrue  until  it  became  by 
law  the  duty  of  the  executors  to  pay  the  legacy." 
The  case  of  Fish's  Estate  was  appealed  to  the  General 
Term  of  the  Supreme  Court,  and  there  reserved  sub 
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nomine  Campbell  v.  Cowdrey,  31  ffow.  172.  The 
doctrine  of  the  Surrogate  as  to  the  time  interest  begins 
to  run  upon  general  legacies  was  disapproved  by  two  of 
the  three  judges.  Presiding  Justice  Ingrahah  con- 
curred with  the  view  taken  by  the  Surrogate  in  Law- 
rence V.  Embree,  and  stated  that  he  saw  nothing  in 
the  case  of  Bradner  v.  Faulkner  to  the  contrary.  In 
the  case  of  Cooke  v.  Meeker,  36  N.  Y.  15,  in  the 
Court  of  Appeals,  we  have  the  remarkable  fact  of 
two  prevailing  opinions  in  which  one  of  the  learned 
judges  says  the  provisions  of  the  Revised  Statutes 
have  not  changed  the  rule  of  the  common  law  as  to 
the  time  when  interest  on  legacies  begins  to  run,  viz., 
at  the  expiration  of  one  year  from  the  testator's  death, 
and  quotes  Lawrence  v.  Embree  with  approval  (page 
18)  while  the  other  learned  judge  expresses  the  opin- 
ion that  interest  is  not  payable  on  a  legacy  until  a 
year  from  the  granting  of  letters  (page  23).  The 
report  of  the  case  informs  us  that  all  the  judges  ex- 
cept two  concurred  in  both  opinions  (page  25).  In 
the  case  of  Wheeler  v.  Ruthven,  74  N.  Y.  428,  we 
have  light  thrown  upon  the  subject  in  the  opinion  of 
Mr.  Justice  Andrews,  who  says :  "  The  general  rule 
is  well  settled  that  where  a  general  legacy  is  given, 
without  assigning  any  time  for  pajmient,  it  bears 
interest  from  the  expiration  of  a  year  after  the  death 
of  the  testator It  is  a  legitimate  conse- 
quence of  an  omission  by  the  executor  to  pay  a  legacy 
when  payment  is  due,  that  the  legacy  should  bear  in- 
terest from  that  time,  as  a  compensation  for  the  delay ; 
and  therefore,  the  time  when  the  legacy  is  payable 
determines  the  time  from  which  interest  commences." 

Vol.  n.— 9 
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The  case  merely  called  for  a  decision  as  to  whether 
the  testatrix  designed  that  certain  legacies  should 
draw  interest  during  the  pendency  of  a  life  interest, 
and  the  attention  of  the  court  does  not  appear  to  have 
been  called  to  the  effect  of  the  provisions  of  the  Re- 
vised Statutes  upon  the  common  law  rule  referred  to 
in  the  opinion.  In  the  case  of  Thorn  v.  Garner,  113 
iV.  T.  198,  it  is  said :  "  The  statute  prohibits  the  pay- 
ment of  legacies  until  a  year  after  the  granting  of 
letters  testamentary;  and  the  general  principle  is 
that  interest  upon  legacies  is  not  payable  until  the 
principal  becomes  due."  In  this  case,  a  legacy  was 
directed  to  be  paid  to  a  son  in  eighteen  months  after 
the  testator's  death.  The  legatee  claimed  interest 
from  the  time  of  his  father's  death.  The  court  held 
that  he  was  not  entitled  to  any  interest  on  the  legacy 
previous  to  the  time  fixed  in  the  will  for  its  payment. 
So  far  as  the  question  now  under  consideration  is 
concerned,  the  dictum  above  quoted  was  obiter.  In 
the  case  of  Bradner  v.  Faulkner,  12  N.  Y.  472,  the 
proposition  is  stated  that  no  interest  would  accrue 
until  it  became,  by  law,  the  duty  of  the  executors  to 
pay  the  legacy.  This  case  is  frequently  referred  to 
as  authority  for  the  rule  that  interest  upon  general 
legacies  cannot  run  until  the  time  prescribed  by  the 
statute  for  their  payment;  but  the  question  was  not 
before  the  court  for  decision,  and  this  inference  has 
not  been  uniformly  drawn  from  the  case  by  our 
courts.  The  point  in  question  could  not  have  been 
in  the  mind  of  the  learned  judge  who  gave  the  opin- 
ion, when  he  wrote :  "  As  the  statute  prohibits  the 
payment  of  legacies  until  one  year  from  the  time  of 
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granting  letters  testamentary,  and  as  the  practice  of 
the  court  prior  to  the  statutes,  allowed  the  same  time 
to  the  executor,"  etc.  K  he  had  not  in  mind  the 
common  law  rule,  it  may  be  supposed  he  would  have 
modified  this  as  well  as  the  incomplete  statement 
that  no  interest  would  accrue  until  it  became  by  law 
the  duty  of  the  executors  to  pay  the  legacy.  It  has 
never  been  the  duty  of  the  executor  to  pay  a  legacy 
before  he  could  collect  assets  sufficient  for  the  purpose, 
and  yet  interest  has,  both  before  and  since  the  passage 
of  the  statute  been  held  to  accrue  at  the  end  of  a  year. 
In  the  case  of  Dustan  v.  Carter,  3  Dem.  149,  Surrogate 
Rollins  reviewed  the  case  of  Bradner  v.  Faulkner, 
and  followed  the  decision  in  Campbell  v.  Cowdrey^ 
holding  that  interest  upon  a  general  legacy  begins  to 
run  at  the  expiration  of  one  year  from  the  death  of 
the  testator.  In  the  case  of  Carr  v.  Bennett,  3  Dem, 
433,  the  learned  Surrogate  of  Onondaga  county,  has, 
after  a  lengthy  review  of  the  English  and  American 
authorities  upon  the  subject,  arrived  at  the  conclusion 
that  he  is  well  supported  in  accepting  as  a  general 
rule,  that  by  statute  general  legacies  are  not  payable 
until  one  year  from  the  issuing  of  letters  testamentary 
but  draw  interest  from  the  expiration  of  one  year 
after  the  testator's  death  at  common  law.  He  refers 
to  the  danger  which  might  arise  from  the  adoption  of 
the  other  rule  in  that  a  residuary  legatee  who,  in  case 
of  administration  of  the  will  annexed  would  be  first 
entitled  to  letters,  might  by  delay  in  obtaining  them 
create  for  himself  property  at  the  expense  of  the  gen- 
eral legatee.  Many  other  dangers  might  be  antici- 
pated from  the  working  of  a  rule  adjusted  to  a  sliding 
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scale,  to  be  managed  by  an  interested  party,  and,  un- 
less the  doctrine  that  interest  shall  only  accrue  from 
the  time  the  principal  is  payable  is  inviolable,  it  is 
wiser  to  preserve  the  doctrine  of  the  common  law  as 
to  the  payment  of  interest.  There  are  many  cases  in 
which  real  estate  has  been  devised,  charged  with  the 
payment  of  legacies,  and  which  the  devisees  upon  ac- 
cepting the  devises  became  personally  liable  for  the 
legacies.  In  these  cases,  the  devisees  like  any  other 
debtors  were  properly  held  liable  to  pay  interest  from 
the  time  the  legacies  were  payable.  Interest  is  given 
for  delay  of  payment  from  the  party  whose  duty  it 
was  to  pay.  In  the  case  of  a  general  legacy,  the  pen- 
alty for  delay  would  rarely  be  borne  by  the  person 
who  caused  it.  It  is  not  just  to  place  the  two  classes 
of  cases  in  the  same  category,  although  the  former  is 
found  cited  in  some  of  the  elementary  books  to  sup- 
port the  broad  doctrine  that  general  legacies  bear  in- 
terest only  from  the  time  they  are  payable.  In 
speaking  of  the  common  law  rule  as  to  interest  upon 
general  legacies,  Chancellor  Hardwicke  in  Beckford 
V.  Tobin,  1  Ves.  Sr,  310,  said :  "  The  rule  is  strength- 
ened by  the  statute  of  distribution  giving  one  year  in 
the  case  of  intestacy  to  distribute ;  ....  yet  it  was  not 
founded  upon  that  statute,  being  a  rule  of  this  court 
before,  who  took  it  from  the  ecclesiastical  court,  which 
gave  the  executor  a  year  to  get  in  the  estate  and  pay 
the  legacy,  before  he  should  be  compelled  to  give  an 
account.  In  Pearson  v.  Pearson,  1  Schoales  <fc  Z.  10, 
the  chancellor  refers  to  the  fact  that  the  rule  applied 
independently  of  the  fact  that  the  testator's  estate 
was  abundantly  solvent  and  yielding  interest,  in  which 
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case  the  interest  would  go  to  the  residuary  legatee  or 
that  the  fund  did  not  come  to  be  disposable  for  the  pay- 
ment of  legacies  till  many  years  after  the  testator's 
death.  The  rule  appears  to  have  been  arbitrarily 
adopted,  as  fixing  the  time  when  the  executor  or  ad- 
ministrator ought,  in  the  generality  of  cases,  to  be 
able  to  pay  general  legacies,  for  which  no  particular 
time  was  specified ;  and  when  as  between  general  and 
residuary  legatees,  the  former  ought  to  be  considered 
to  be  due.  It  assumed  that  the  executor  would  enter 
at  once  upon  the  discharge  of  his  duties.  It  had  no 
regard  for  delays  in  obtaining  authority  to  act  or  in 
collecting  assets.  Our  statute,  in  view  of  complica- 
tions which  might  arise  in  the  settlement  of  estates, 
from  paying  legacies  before  the  time  had  expired  for 
advertising  for  claims,  and  thereby  determining  the 
amount  of  indebtedness  against  an  estate,  has  prohib- 
ited the  payment  of  legacies  prior  to  the  time  such 
advertisement  might  expire.  It  can  hardly  be  pre- 
sumed that  the  legislature  by  this  act  intended  to 
change  the  relative  rights  of  legatees  as  to  property. 
The  act  is  in  derogation  of  the  common  law,  and  I  think, 
cannot  under  the  ordinary  rules  of  construction,  be 
held  to  have  abrogated  the  law  relating  to  interest. 
It  is  an  innovation  upon  the  common  law  and  should 
not  be  extended  in  its  operation  beyond  its  fair  im- 
port and  intent.  Mushlitt  v.  Silverman,  50  iV.  T,  360. 
Upon  authority  and  principle,  the  ancient  rule  that 
general  legacies,  except  as  otherwise  expressly  direci. 
ed,  shall  draw  interest  from  one  year  after  the  death 
of  the  testator,  is  to  be  followed,  and  interest  upon 
the  legacy  in  question  will  be  so  allowed. 
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Chautauqua  County.— Hon.  DANIEL  SHERMAN, 

SuBBOGATE. — December,  1889. 

Matter  of  Miller. 
In  the  matter  of  the  estate  of  Adah  Mlller,  deceased. 

The  testator  had  signed  a  non  negotiable  joint  note  as  one  of  the  sureties. 
The  claim  of  the  payee,  duly  verified,  was  presented  to  the  executor, 
and  the  executor,  who  was  a  legatee  under  the  will  of  testator,  and  two 
'  other  witnesses,  also  legatees,  testified  that  upon  such  presentation,  the 
executor  denied  that  the  estate  was  liable  on  the  note,  and  told  the 
claimant  that  he  must  look  to  the  makers  thereof  for  payment.  This 
testimony  was  contradicted  by  the  claimant.  The  attorney  for  the 
claimant  testified  that  he  had  a  talk  with  the  executor;  that  the  execu- 
tor then  said  that  the  testator  was  surety  on  the  note,  that  it  was  the 
debt  of  the  makers,  and  that  they  ought  to  pay  it,  and  that  that  was 
all  that  was  said.  He  also  testified  that  there  had  been  no  objection 
or  notice  of  rejection  given  to  him  prior  to  a  written  one  which  was 
sent  to  him  twenty  months  after  the  presentation  of  the  claim,  that 
the  executor  disputed  the  claim  on  the  note  and  offered  to  refer  it  un- 
der the  statute. 

Heldy  that  the  evidence  failed  to  show  such  a  rejection  of  the  claim  as 
would  compel  the  claimant  to  sue  within  six  months  thereon,  under 
Code  Civil  Procedure,  1 18S2,  to  prevent  the  claim  from  being  barred. 

Further  heldf  that  the  written  notice  of  rejection  was  too  long  delayed,  and 
that  such  delay  amounted  to  an  allowance  of  the  claim  by  the  executor. 

Petition  of  Eliza  Banks,  a  legatee  under  the  will 
of  Adam  Miller,  deceased,  to  compel  Charles  Q.  Miller, 
the  executor,  to  judicially  settle  his  accounts,  and  pay 
her  the  legacy  to  which  she  is  entitled  under  the  will. 
During  the  proceedings  brought  by  this  legatee  the 
question  arose  as  to  whether  or  not  the  executor  had 
rejected  a  certain  claim  of  one  E.  M.  Spink,  a  creditor 
of  testator. 
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J.  G.  R£COBD,/or  creditor, 

W.  B.  HoKSB, /or  the  exectttor  and  legatees. 

The  Surrogate. — It  appears  that  the  deceased 
made  his  will  dated  July  17,  1883,  which  was  pro- 
bated April  27,  1885,  and  appointed  his  son,  Charles 
A.  Miller,  sole  executor. 

The  deceased  left  him  surviving  three  children,  said 
Charles  A.  Miller,  Ann  Eliza  Banks  and  Esther  E. 
Reed,  and  his  widow,  Eliza  Miller.  He  gave  his  en^ 
tire  estate,  valued  at  about  $5,000  to  his  said  three 
children,  share  and  share  alike,  giving  nothing  to  his 
widow.  By  a  written  agreement  between  the  widow 
and  his  three  children,  the  widow  is  to  have  one 
fourth  of  his  estate  and  the  children  each  one  fourth. 

A  petition  was  presented  by  said  Ann  Eliza  Banks 
to  compel  the  executor  to  account  and  pay  her  legacy, 
in  which  proceeding  the  question  arose  and  was  litir 
gated  as  to  whether  the  claim  of  about  $1,000  of  E. 
M.  Spink,  a  creditor,  had  been  allowed  or  rejected  by 
the  executor. 

It  appeared  thdt  on  March  27,  1882,  W.  H.  and 
Frank  Baldwin  borrowed  of  Spink  $1,484  for  which' 
they  gave  him  their  note  payable  in  the  September  fol- 
lowing, which  was  signed  by  John  Miller  and  said 
Adam  Miller,  the  testator,  as  sureties,  and  the  Bald- 
wins gave  to  the  two  Millers  a  chattel  mortgage  on 
farm  property  for  their  indemnity ;  that  the  Millers 
refilled  the  mortgage  during  two  or  three  years  only ; 
that  a  portion  of  the  mortgaged  property  was  burned 
about  the  year  1887,  when  covered  by  an  insurance, 
from  which  a  part  of  the  $350  was  paid  and  endorsed 
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on  the  note,  March  26, 1887,  being  the  last  of  the  sev- 
eral payments  made  thereon ;  that  a  part  of  the  mort- 
gaged property  was  sold  from  time  to  time,  and  the 
proceeds  of  a  part  of  same  paid  upon  the  note,  and  a 
part  of  the  property  of  little  value  remained  unsold 
and  in  the  possession  of  the  Baldwins  at  the  time  of 
the  trial  herein,  and  a  portion  of  the  same  property 
was  worn  out  and  used  by  the  Baldwins  on  their  farm. 
The  note  or  obligation  so  given  was  joint  in  form,  not 
negotiable. 

The  claim  of  the  creditor,  Spink,  duly  verified  was 
presented  by  him  to  the.  executor  at  the  former  resi^ 
dence  of  the  testator,  in  the  presence  of  his  widow 
and  the  two  daughters  named,  on  May  31, 1887.  Mr. 
Spink,  the  creditor,  the  executor  and  two  daughters 
testified  as  to  what  occurred  on  that  occasion  as  to 
whether  the  claim  was  then  rejected  or  allowed ;  and 
the  substance  of  the  evidence  of  each  is  as  follows : 

E.  M.  Spink,  creditor,  testified  that  he  personally 
handed  the  claim  to  the  executor,  Charles  A.  Miller, 
who  read  it,  and  that  he  told  him  it  was  a  claim  Judge 
Warren  had  made  out  against  the  estate.  That  the 
executor  at  no  time  said  anything  about  not  paying 
the  claim ;  that  he  had  before  asked  the  executor  to 
see  the  Baldwins  and  get  security  from  them ;  that 
the  executor  did  not  tell  him  to  look  to  the  Baldwins 
for  his  pay.  The  payments  on  the  note  were  made 
to  Judge  Warren,  his  attorney,  by  the  Baldwins. 

Ann  E.  Banks,  the  legatee,  testified :  ^^  I  recollect 
Spink  coming  to  our  house  only  once.  I  heard  my 
brother  Charles  tell  him  that  our  estate  was  not  hol- 
den  for  that  claim,  that  he  must  look  to  the  Baldwins. 
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My  mother,  Charles,  Mr.  Spink,  and  Esther  E.  Reed 
ivere  present.  I  was  not  there  all  the  time  Charles 
was.  I  was  not  in  when  Spink  came  in.  Nothing 
more  was  said.  I  never  heard  him,  Charles,  verbally 
reject  the  claim.  Early  in  February,  1889,  when 
Charles  came  back  from  Ohio,  we  talked  about  this 
claim." 

Esther  E.  Reed,  legatee,  testified :  ^^  Mr.  Spink  came 
to  my  mother's  in  the  latter  part  of  May,  1887.  I 
heard  talk  between  him  and  Charles  in  the  sitting- 
room.  I  heard  Charles  say  that  father's  estate  wa'n't 
holden  for  that  claim ;  that  he  wa'n't  holden  for  it, 
and  that  he  referred  it  to  the  Baldwins.  I  don't  re- 
collect anything  else.  I  did  not  hear  it  all." 
On  her  cros&-examination,  the  witness  testified : 
"  I  was  there  sewing,  helping  mother  to  go  West 
with  Charles.  We  talked  of  this  in  our  family  when 
she  went  West.  It  had  been  talked  at  our  house  in 
our  family,  in  February,  1889.  Mrs.  Banks  was  there, 
and  we  talked  it  over,  and  agreed  what  was  said.  We 
were  talking  of  our  business.  I  did  not  hear  much 
what  Spink  said  when  he  presented  the  claim ;  he 
talked  very  low.  I  heard  Baldwin's  name  mentioned 
several  times.  I  was  across  the  room,  not  very  near  to 
them  when  they  were  in  the  house.  I  was  busy  sew- 
ing. They  were  close  together,  quite  a  few  steps 
from  me.  My  brother  Charles  said  father's  estate 
wa'n't  holden  for  that  claim ;  that  Mr.  Spink  would 
have  to  look  to  the  Baldwins  for  the  claim ;  I  could 
not  hear  and  don't  know  what  Spink  said.  I  am  a 
legatee  under  the  will.  I  did  not  see  Charles  until 
February,  1889." 
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Charles  A.  Miller,  executor  and  legatee,  testified : 
^^  Spink  came  to  the  house,  and  presented  his  claim  to 
me.  I  looked  at  it  and  saw  what  it  was.  I  told  him 
it  did  not  belong  to  the  estate  to  pay.  He  said  he 
had  waited  a  good  while  and  did  not  want  to  make 
me  any  trouble,  but  he  should  have  to  proceed'  to  col- 
lect it.  This  is  the  substance.  Then  I  said  I  could 
not  do  anything  about  it,  as  executor;  that  I  could 
liotpay  it;  that  I  had  no  right  to  pay  it;  that  he 
would  have  to  go  and  see  the  Baldwin  brothers  or 
those  on  the  note  before  my  father's  name.  As  he 
went  out  of  the  door,  I  stepped  out  on  the  stoop,  and 
he  wanted  to  know  if  I  couldn't,  as  I  had  the  property 
in  my  hands,  pay  him  and  fix  it  up  with  the  Bald- 
win brothers  and  my  uncle,  John  Miller,  that  I  could 
do  better  with  them  than  he  could,  and  he  talked 
there  several  minutes,  and  begged  of  me  to  go  and  see 
them  and  see  if  I  could  not  get  them  to  fix  it  up,  that 
I  could  get  security  from  them  better  than  he  could. 
I  told  him  that  I  did  not  think  I  could.  I  do  not  re- 
member that  anything  else  was  said.  I  did  not  tell 
him  I  had  been  advised  about  the  claim.  I  had  before 
this  taken  advice  of  Judge  Lambert,  and  of  an  attor- 
ney in  Akron,  Ohio,  as  to  my  liability  on  this  note. 
My  home  was  at  this  time  in  Akron." 

On  his  cross-examination,  the  witness  testified: 
"  Spink  spoke  of  my  having  property  oJ  estate  in  my 
hands  as  executor,  not  of  Baldwins,  given  to  Miller  as 
security  for  signing.  1  said  it  belonged  to  the  Bald- 
wins to  pay,  and  not  to  the  estate  to  pay.  I  don't  re- 
member that  I  did ;  and  am  not  positive  I  told  him  I 
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had  taken  counsel  about  the  claim.  I  am  positive  I 
did  either  in  the  house  or  out-of-doors  on  the  stoop." 

E.  M.  Spink,  recalled,  testified :  ^^  Charles  A.  Miller 
did  not  state  that  his  father's  estate  was  not  holden 
for  that  claim.  He  did  not  state  that  he  had  taken 
counsel  on  the  claim,  nor  that  he  could  not  pay  the 
claim,  nor  that  it  did  not  belong  to  the  estate  to  pay, 
nor  that  I  must  look  to  the  Baldwins  for  it.*' 

It  appeared  in  evidence  that  E.  F.  Warren  had 
the  note  in  his  possession  as  attorney  for  Spink  from 
about  the  time  it  was  given,  March  27,  18&2,  until 
after  the  last  payment  was  made  in  February,  1888, 
during  which  time  ten  payments  were  made  on  the 
claim  to  Warren  as  attorney  for  Spink  by  the  Baldwins. 

It  appeared  that  about  September  1,  1888,  the  note 
was  about  to  outlaw  as  to  John  Miller,  he  not  having 
made  any  payment  on  it,  and  that  Spink  was  about  to 
commence  an  action  in  the  Supreme  Court,  and 
papers  were  prepared  by  Warren  for  service  upon  the 
Baldwins  and  John  Miller,  when  an  arrangement  was 
made  under  the  advice  of  Warren  as  attorney  for 
Spink,  by  which  the  note  of  which  the  following  is  a 
copy,  signed  by  the  Baldwins  and  John  Miller 
was  given  for  the  amount  due  to  Spink  on  his  claim. 

"$971.82. 

"  One  year  after  date  I  promise  to  pay  to  the  order 
of  E.  M.  Spink  nine  hundred  and  seventy-one  dollars 
and  eighty-two  cents  witli  interest  for  value  received. 
Dated  September  5,  1888. 

(Signed)  ^'  W.  H.  Baldwin, 

"  F.  W.  Baldwin, 
"  John  Miller." 


n 
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Spink  by  the  arrangement  made,  continued  to  hold 
the  original  note  or  claim  against  the  estate  of  Adam 
Miller.  It  also  appeared  in  evidence  that  on  the  11th 
day  of  February,  1889,  Charles  A.  Miller,  executor, 
served  personally  on  Spink,  notice  of  rejection  of  the 
claim  of  which  the  following  is  a  copy : 

"  Fredonia,  New  York,  February  11,  1889. 

"  To  E.  M.  Spink,  Esq.,  and  Hon.  E.  F.  Wabren,  his 

attorney. 

"Sir, — ^Tou  will  please  take  notice  that  I  doubt 
the  justice  and  validity  of  your  claim  of  $1,484,  with 
interest  from  March  27,  1882,  less  several  payments 
against  the  estate  of  Adam  Miller,  and  I  hereby  dis- 
pute the  same  and  ofiEer  to  refer  it  to  be  approved  by 
the  Surrogate. 

"  I  am  yours  very  truly, 

"  ChAS.  A.  MiLLEB. 

"  Executor  of  the  last  will  and  testament  of  Adam 
Miller,  deceased. 

"  Copy  for  Judge  Warren." 

On  the  following  day,  Spink  returned  such  notice 
to  Miller  the  executor,  with  the  following  notice  en- 
dorsed thereon : 

"  This  notice  is  returned  on  the  ground  that  it  has 
not  been  served  in  season. 

"Yours,  etc., 

"  E.  F.  Warren, 
"Attorney  for  E.  M.  Spink, 
"  February  12,  1889." 

No  evidence  was  given  as  to  the  solvency  of  the 
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Baldwins,  except  that  W.  H.  Baldwin,  who  testified 
that  he  did  not  know  about  the  responsibility  of  his 
brother,  F.  Baldwin  or  John  Miller,  but  as  for  himself, 
he  owned  property  above  incumbrance  enough  to  pay 
this  note. 

E.  F.  Warren,  who  was  attorney  for  Spink,  held 
the  claim,  during  several  years,  and  received  and  en- 
dorsed all  the  payments  upon  it,  testified  that  the  new 
note  was  given  under  his  advice,  as  the  old  one  was 
about  to  outlaw  as  to  John  Miller,  who  had  made  no 
payment  upon  it,  and  that  was  the  only  reason  for 
giving  the  new  note.  He  also  testified  that  as  attor- 
ney for  Spink,  on  January  25,  1887,  he  wrote  a  letter 
to  Charles  A.  Miller,  at  Akron,  Ohio,  about  this  note, 
the  first  one,  and  soon  afterwards  had  a  talk  with 
Miller  about  it,  and  that  said  Miller  then  said  that  his 
father  was  surety  on  the  note,  that  it  was  Baldwins* 
debt  and  that  they  ought  to  pay  for  it,  and  that  that 
was  all  there  was  said.  He  also  testified  that  there 
had  been  no  rejection  or  notice  of  rejection  given  to 
him  prior  to  the  written  one,  February  11,  1889. 

I  am  of  the  opifiion,  after  a  careful  examination  of 
the  evidence  and  authorities  bearing  upon  the  ques- 
tion involved,  that  what  was  said  when  this  original 
claim  was  presented  to  the  executor  on  May  31, 1887, 
did  not  amount  to  a  legal  rejection  or  dispute  of  the 
claim  so  as  to  require  the  creditor  to  offer  to  refer  or 
to  sue  in  six  months  thereafter  to  prevent  the  short 
Statute  of  Limitations  from  barring  the  claim  as  pro- 
vided by  §  1822  of  the  Code  of  Civil  Procedure.  I 
am  not  satisfied  that  the  creditor  understood  that  the 
claim  was  rejected.     It  appears  that  the  executor  and 


142    CASES  IN  THE  SURROGATES'  COURTS. 

MATTEB  OF  MILLUK. 

his  counael  must  have  so  understood  it  from  his  serv- 
ing the  written  notice  of  rejection  one  year  and  eight 
months  afterwards.  It  was  then  too  late.  The  claim 
had  then  become  liquidated,  adjusted  and  allowed  by 
lapse  of  time  and  by  the  silence  and  acts  of  the 
executor. 

In  Lambert  v.  Craft,  98  N.  T.  344,  a  controlling 
case  on  the  question  involved,  less  than  two  months 
elapsed  from  the  presentation  of  the  claim  to  its  at- 
tempted rejection,  and  the  court  says  that  "under 
these  circumstances,  the  executors  are  either  charge- 
able with  knowledge  of  the  fairness  of  the  claim  or 
were  bound  to  some  degree  of  active  diligence  in  as- 
certaining whether  it  was  just,  and  their  silence  might 
well  be  deemed  a  substantial  allowance  of  it  as  a  debt 
to  be  paid  in  due  course  of  administration." 

In  this  case  as  in  that  above  cited,  the  executor  had 
a  direct  personal  interest  as  a  legatee  in  the  estate, 
out  of  which  payment  was  required,  and  he  had  full 
knowledge  of  the  condition  of  the  estate  and  charac- 
ter of  the  claim,  making  it  all  the  more  imperative 
upon  him  to  have  given  decided,  unequivocal  and  ab- 
solute notice  of  rejection.  I  think  that  such  notice 
was  not  given  in  this  case.  In  this  case,  which  is 
similar  to  Hoyt  v.  Bonnett,  50  i^.  Y.  538,  the  alleged 
rejection  ^.ppears  to  have  been  made  on  the  ground 
that  the  debt  was  one  that  the  Baldwins  should  pay, 
and  not  on  the  distinct  claim  of  illegality. 

In  the  case  last  cited,  the  Court  of  Appeals  says : 
"  Justice  to  claimant,  as  well  as  the  reasonable  inter- 
pretation of  the  statute,  requires  that  the  act  of  the 
executor  or  administrator  in  disputing  or  rejecting 
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the  claim  which  is  to  put  the  claimant  to  an  action 
within  the  brief  period  prescribed,  upon  pain  of  for- 
feiting his  claim^  should  not  be  ambiguous  or  equivo- 
cal, capable  of  two  interpretations,  but  decidedly 
unequivocal  and  absolute,  and  that  to  construe  and 
apply  the  statute  in  a  manner  more  liberally  to  repre- 
sentatives of  estates  would  make  it  a  ti'ap  and  a  snare 
to  claimants*"  Kidd  v.  Chapman,  2  Barb.  Ch.  414 ; 
Barsalou  v.  Wright,  4  Bradf.  164. 

There  is  an  equitable  side  to  the  question  involved. 
There  was  no  direct  proof  showing  the  value  of  the 
farm  property  covered  by  the  mortgage  given  for  in- 
demnity to  Adam  and  John  Miller  by  W.  H.  and  F. 
Baldwin.  And  in  the  absence  of  such  proof  it  appears 
a  reasonable  presumption  that  it  was  of  sufficient 
value  to  indemnify  them  as  sureties  against  this  claim 
of  Mr.  Spink,  who  was  chiefly  instrumental  in  secur- 
ing the  new  negotiable  note  signed  by  John  Miller 
and  the  Baldwins,  dated  September  5,  1888,  upon  the 
payment  of  which  by  the  executor  the  estate  will  be 
entitled  by  subrogation  to  the  possession  and  owner- 
ship of  such  note,  as  well  against  John  Miller  as 
the  Baldwins.  In  the  event  of  the  non-payment 
of  the  note  by  the  Baldwins,  this  estate  would  have 
to  pay  its  equitable  share  of  the  resulting  loss  with 
John  Miller. 

The  Millers  negligently  pennitted  the  mortgaged 
property  to  remain  in  the  possession  of  the  Baldwins 
against  the  interest  of  Spink,  until  a  portion  of  it  was 
worn  out  and  used  up  by  the  Baldwins,  also  neglected 
to  keep  the  security  good  by  filing  a  copy  of  the 
mortgage  from  year  to  year  after  the  first  two  or 
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three  years;  some  of  the  property  was  burned  in 
1887,  how  much  does  not  appear,  neither  does  it 
appear  how  much  of  the  insurance  money  was  used 
in  the  payment  of  the  $350  indorsed  on  the  Spink 
claim,  May  26,  1887. 

It  would  appear  that  as  the  executor  and  John 
Miller  must  have  had  knowledge  of  such  material 
proofs  and  should  have  presented  same,  and  not  hav- 
ing done  so,  the  reasonable  presumption  is  that  the 
real  facts  of  the  case  within  their  knowledge  would 
have  been  against  them  if  proved. 

I  direct  a  decree,  adjudging  that  the  creditor  duly 
presented  his  claim ;  that  the  executor  neither  legally 
disputed,  rejected  nor  oflEered  to  refer  it,  but  allowed 
it;  and  that  he  pay  same  with  interest  out  of  the 
estate  in  his  hands  with  costs  in  this  proceeding. 


Chenango  County.— Hon.  WILLIAM  F.  JENKS, 

SuRBOGATfi. — AprQ,  1889 

Mattbb  op  Wood. 

Application  for  the  probate  of  the  wUl  of  Sabrah  G. 

Wood,  deceased. 

Where  a  will  has  been  found  in  the  safe  of  testatrix  carefully  preserved 
among  her  valuable  papers,  with  the  signature  erased,  and  then  care- 
fully restored,  this,  in  the  absence  of  other  proof,  does  not  raise  a  pre- 
sumption of  an  intention  to  revoke  the  will,  and  such  will  should  be 
admitted  to  probate. 
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Probate  of  the  will  of  Sabrah  G.  Wood,  deceased. 
The  facts  appear  in  the  opinion  of  the  Surrogate. 

GEOBes  W.  Rat  and  Will  C.  Moulton, /or  the  executorB. 

Daniel  T.  Abbucklb,  aitomeif  for  Eva  H.  Roberts  and  Alice  N. 
Habbinoton,  contestants. 

I.  S.  A  H.  D.  Newton,  (Utomeyafor  Kittib  A.  Johnbon,  conteUant. 

The  Surrogate. — On  the  20th  day  of  July,  1864, 
the  testatrix  duly  executed  and  published  the  will  that 
is  now  offered  for  probate.  The  will  was  in  her  hand- 
writing down  to  the  concluding  clause  "  in  testimony 
whereof,"  etc.,  which,  with  the  attestation  clause,  was 
written  by  one  of  the  witnesses  in  the  presence  of  the 
other  witness,  and  at  the  time  the  will  was  executed. 

After  the  death  of  the  testatrix,  the  will  was  found 
at  her  residence  in  a  locked  drawer  in  her  safe,  which 
was  also  found  locked.  It  was  in  an  envelope  with 
her  name  upon  the  outside  in  her  own  handwriting. 

The  contestants  object  to  the  admission  of  the  will 
to  probate,  on  the  ground  that  the  paper  offered  is 
not  her  will.  It  is  conceded  that  it  is  the  same  in- 
strument that  was  duly  executed  as  her  last  will,  but 
it  is  claimed  that  at  some  time  subsequent  to  its  execu- 
tion, it  was  duly  revoked  by  the  testatrix,  by  the 
erasure  of  her  signature  to  the  will,  and  that  if  the 
present  signature  thereto  is  in  the  handwriting  of  the 
testatrix,  it  was  not  legally  re-executed  and  published 
as  her  will. 

It  is  apparent  from  an  examination  of  the  paper,  that 
the  signature  of  the  testatrix  has  been  erased,  first  by 
drawing  diagonal  lines  over  the  name,  and  then  near- 

Vol.  n.— 10 
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ly  erasing  such  lines,  and  the  name  itself.  The  evi- 
dence is  quite  conclusive  that  the  instrument  now 
bears  the-  genuine  signature  of  the  testatrix  and  that 
it  is  in  the  same  condition  as  when  taken  from  her 
safe.  Her  name  appears  to  be  carefully  re-written 
over  the  original  signature.  Tt  is  written  with  ink  of 
a  different  color  from  that  used  in  the  body  of  the 
will  or  by  the  witnesses  at  its  execution,  but  the  evi- 
dence shows  that  the  testatrix  might  have  used  differ- 
ent ink  from  that  used  by  the  witnesses. 

I  am  unable  to  find  as  a  fact  from  the  evidence  of 
the  surviving  witness  and  from  the  appearance  of  the 
instrument  itself,  that  the-  erasure  was  made  either 
before  or  at  the  time  of  its  execution,  and  there  is  no 
evidence  in  the  case  that  throws  any  light  as  to  when 
it  was  done,  or  why  it  was  done.  With  the  burden  of 
proof  resting  upon  the  contestants,  I  cannot  presume 
as  matter  of  law  that  the  erasure  was  made  at  some 
time  subsequent  to  the  execution  of  the  will.  When 
an  interlineation  or  erasure  in  a  will  is  fair  upon  its 
face  and  entirely  unexplained,  there  is  no  presump- 
tion, in  the  absence  of  any  suspicious  circumstances, 
that  it  was  fraudulently  made  after  the  execution  of 
the  instrument.  Crossman  v.  Crossman,  95  J^.  T.  145 ; 
Matter  of  Voorhees,  6  Dem.  162. 

1  am  asked  by  the  contestants  to  presume  as  matter 
of  law  that  the  erasure  was  made  animo  revocandi 
with  intent  to  revoke  and  destroy  the  will,  and  that 
the  act  was  sufficient  to  accomplish  the  intent. 

2  R.  S.  part  2,  chap.  6,  title  1,  art.  3,  p.  64,  §  42,  (4 
R.  S.  [8th  ed.],  p.  2548,)  provides  that  "no  will  in 
writing nor  any  part  thereof,  shall  be  revoked 
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or  altered,  otherwise  than  by  some  other  will  in  writ- 
ing   or  unless  such  will  be  burned,  torn,  can- 
celled, obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same  by  the  testator 
himself." 

In  Timon  v.  ClafEy,  45  Barh.  447,  it  was  held  that 
the  testator  may  destroy  his  own  will  at  any  time  or 
in  any  mode  or  manner  he  pleases.  And  it  need  not 
be  attested  by  witnesses.     Schouler  on  Wills,  §  388. 

If  the  testatrix  cut  out  her  own  name  from  the  will 
with  clear  intent  to  revoke  it,  it  is  a  sufficient  destruc- 
tion. Id.,  §  389.  Leaving  off  the  seal  with  like  intent 
would  have  the  same  effect.  Id.  So  would  drawing 
lines  over  the  testator's  name,  animo  revocandi,  even 
though  the  signature  is  still  legible.  Id.,  §§  392,  393, 
401,  and  notes ;  Jackson  ex  dem.  Howard  v.  Hollo- 
way,  7  Johns.  394,  or  if  the  signature  is  erased  with  a 
pencil,  Woodfill  v.  Patton,  76  Indiana  575 ;  2  Amer- 
ican Probate  Rep.  200. 

But  whatever  the  means  employed  for  defacing  or 
destroying  the  will,  a  free  and  rational  intention  to 
revoke  must  accompany  the  act,  or  the  revocation  will 
not  be  valid.  Schouler  on  Wills,  §  384.  The  mere 
act  of  cancelling  is  nothing  unless  it  be  done  animo 
revocandi.  Jackson  ex  dem.  Howard  v.  HoUoway, 
supra. 

Had  the  will  been  found  with  the  signature  of  the 
testatrix  erased  and  not  re-written,  the  legal  presump- 
tion would  have  been  that  it  was  cancelled  and  re- 
voked by  the  testatrix  animo  revocandi.  Matter  of 
Clark,  1  Tuck.  445 ;  Woodfill  v.  Patton,  supra ;  Mat- 
ter of  White,  25  N.  J.  Eq.  501. 
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The  proponents  having  proved  the  due  execution 
of  the  will,  it  is  entitled  to  probate  unless  the  contest- 
ants prove  its  revocation  by  some  one  of  the  modes 
pointed  out  by  the  statute.  Williams  on  Executors, 
(6  Am.  Ed.)  196 ;  2  Wharton  on  Law  of  Evidence, 
§  894 ;  Abbott  Trial  Evidence,  §  73. 

If  the  will  had  been  found  in  her  safe  carefully  pre- 
served among  the  valuable  papers  of  the  testatrix, 
with  her  signature  erased,  it  would  be  a  fair  and  rea- 
sonable presumption,  that  she  erased  the  signature 
animo  revocandi.  And  it  would  then  be  lacking  in 
one  of  the  statutory  requirements  of  a  valid  will — the 
signature  of  the  decedent  at  the  end  thereof;  but 
when  found  with  the  signature  carefully  restored  no 
such  presumption  arises. 

In  the  absence  of  all  proof  how  can  I  find  that  it 
was  made  with  the  intent  to  revoke,  when  the  instru- 
ment was  preserved  by  her,  with  her  signature  care- 
fully restored?  An  intention  to  revoke  a  will  not 
fully  consummated  is  revocation.  Doe  d.  Perkes  v. 
Perkes,  3  Barn.  <fe  Aid.  489.  The  cancellation  of  a 
will  does  not  necessarily  involve  its  revocation.  The 
cancelling  itself  is  an  equivocal  act,  and  in  order  to 
operate  as  a  revocation  must  be  done  animo  revocandi. 
2  Wharton's  Law  of  Evidence,  §  900 ;  Dan  v.  Brown, 
4  Cow.  483,  490. 

It  may  be  that  Mrs.  Wood  drew  the  lines  through 
her  name  with  the  intention  of  revoking  the  will, 
but  immediately  and  before  the  act  was  completed, 
changed  her  mind,  erased  the  marks  and  restored  her 
signature.  To  sustain  the  theory  of  the  learned  coun- 
sel for  the  contestants  I  must  find  that  the  erasure 
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was  made  by  the  testatrix  herself,  understandingly, 
freely  and  voluntarily,  with  no  other  purpose  than  to 
destroy  her  will  and  that  it  was  done  at  some  time 
previous  to  the  act  of  re-writing  her  name ;  and  this 
finding  is  asked  for  in  the  absence  of  proof  and  with 
the  burden  resting  upon  the  contestants,  to  establish 
the  fact  of  revocation.  In  Matter  of  Prescott,  4  Redf. 
178,  it  was  held  that  when  the  testator,  after  the  exe- 
cution of  his  will,  made  erasures  and  interlineations 
therein,  without  intending  to  revoke,  and  without  re- 
executing  the  same,  the  will  will'  be  admitted  to  pro- 
bate as  originally  executed. 

Mere  tearing  or  destruction,  without  intention  to 
revoke  is  no  revocation.  1  Jarman  on  Wills,  302, 
Randolph  &  Talcott's  Edition. 

"  If  a  testator  is  arrested  in  his  design  of  destroy- 
ing the  will,  by  the  remonstrance  or  interference  of  a 
third  person,  or  by  his  own  voluntary  change  of  pur- 
pose, and  thus  leaves  unfinished  the  work  of  destruc- 
tion which  he  had  commenced,  the  will  is  unrevoked ; 
and  the  degree  in  which  the  attempt  had  been  accom- 
plished, would  not,  it  should  seem,  be  very  closely 
scrutinized,  if  the  testator  himself  had  put  his  own 
construction  upon  his  somewhat  equivocal  act,  hy  sub- 
sequently treating  the  will  as  undestroyed'^  Id., 
p.  289. 

In  Bethel  v.  Moore,  2  Deo.  &  Batt.  316,  Chief  Jus- 
tice RtJFFiN  said,  "  It  may  be  admitted  that  the  slight- 
est act  of  cancellation,  with  intent  to  revoke  absolute- 
ly, although  such  intent  continues  only  a  moment,  is 
a  total  and  perpetual  revocation,  and  the  paper  can 
only  be  set  up  as  a  new  will.     But  that  is  founded  on 
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the  intent.  When  therefore  there  appears  what  may 
be  called  a  cancellation,  it  becomes  necessary  to  look 
to  the  extent  of  it,  at  all  the  conduct  of  the  testator, 
at  what  he  proposed  doing  at  the  time,  and  what  he 
did  afterwards,  to  satisfy  the  mind  whether  that  was 
meant  in  fact,  as  a  cancelling,  immediately  and  abso- 
lutely or  only  conditionally,  upon  the  contemplation 
of  something  else  then  in  mind,  for,  although  every 
act  of  cancelling  imports  prima  fade  that  it  is  done, 
yet  it  is  but  a  presumption  which  may  be  repelled  by 
accompanying  circumstances." 

It  may  be  that  the  erasure  was  made  by  another 
person  in  the  presence  of  the  testatrix  and  by  her 
direction  and  consent.  But  under  the  provisions  of 
sec.  42  of  the  Revised  Statutes  it  would  not  operate 
as  a  revocation  of  the  will  unless  proved  by  two  wit- 
nesses. 

In  Sprigge  v.  Sprigge,  1  Law  Rep.  Proh.  <fe  Div. 
608,  the  testator  made  his  will  and  afterwards  became 
insane.  It  was  proved  that  after  its  execution  it  was 
in  the  custody  of  the  testator  and  was  last  seen  in  his 
desk  about  two  months  after  its  execution.  After  his 
death  the  will  could  not  be  found.  A  revocation  of 
the  will  was  pleaded.  The  court  said :  "  The  presump- 
tion of  law  in  this  state  of  things  under  ordinary  cir- 
cumstances, is,  that  it  was  destroyed  animo  revocandi. 
It  appeared  in  this  case  that  the  testator,  during  a 
considerable  portion  of  the  time  that  elapsed  between 
the  making  of  the  will  and  his  death,  was  insane.  The 
question,  therefore,  arises,  whether  the  court  ought 
to  apply  the  ordinary  presumption  of  law  in  such  a 
case The  short  proposition  is,  that  the  bur- 
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den  of  showing  that  the  revocation  wa&  done  not  after 
the  testator  became  insane,  but  when  he  was  of  sound 
mind,  is  cast  on  those  who  set  up  the  revocation.  In 
this  case  there  was  no  evidence  to  show  when  it  was 
done.  Therefore  those  who  sought  to  set  up  a  revo- 
cation failed  in  establishing  the  facts  on  which  the 
presumption  of  revocation  would  rest."  The  court 
cited  with  approval  Harris  v.  Berrall,  Stoab.  <fe  Trist, 
153. 

Sprigge  V.  Sprigge  and  Harris  v.  Berrall  are  approved 
in  Benson  v.  Benson,  2  Law  Rep.  Prob.  &  Div,  172, 
in  which  Lord  Penzance  says,  that  "  the  will  having 
been  proved  to  be  well  executed,  the  court  must  in 
some  way  or  other,  be  satisfied  affirmatively,  that  it 
was  revoked  before  it  can  pronounce  against  it.  There 
is  a  lack  of  evidence  as  to  the  time  when  the  act  of 
cancellation  was  done.  It  is  conceded  that  if  it  were 
done  before  the  wills  act  came  into  operation,  it  would 
amount  to  a  revocation,  and  that  if  it  were  done  after- 
wards it  would  not  amount  to  a  revocation I 

hold  that  the  burden  of  proving  that  the  crossing  out 
of  the  signature  was  done  at  a  time,  when  according 
to  the  law  of  this  country,  it  could  effect  a  revocation, 
lies  on  those  who  assert  a  revocation ;  and  in  the  ab- 
sence of  such  proof,  I  am  bound  to  pronounce  for  the 
will." 

In  Matter  of  King's  Goods,  2  Robertson's  Ecc.  Rep. 
403,  after  the  death  of  the  testator  his  will  was  found 
with  his  original  signature  erased,  but  another  signa- 
ture by  him  appeared  a  short  distance  beneath :  Held 
that  the  original  signature  was  not  erased  animo  revo- 
candiy  as  required  by  the  wills  act,  and  that  in  the 
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probate  the  original  signature  must  be  restored  and  the 
second  signature  omitted.     Schouler  on  Wills,  §  392. 
In  accordance  with  these  views  and  the  authorities 
cited,  a  decree  will  be  entered  admitting  the  will  to 
probate. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 
Subrogate. — September,  1889. 

Matter  op  Smith. 

In  the  matter  of  the  estate  of  Hanford  Smith,  de- 
ceased. 

Good  faith  and  honesty  will  not  always  save  a  trustee  from  removal  from 
his  office.  It  is  sufficient  to  justify  such  removal,  that  a  trustee  has 
failed  to  charge  himself  with  the  rents  received  by  him,  both  before 
and  after  the  testator^s  death;  and  especially  where  the  evidence  shows 
this  to  have  been  done  with  the  intention  of  concealing  from  the  inter- 
ested parties  the  reception  of  such  rents,  which  intention  was  persisted 
in  until  discovery  made  its  further  continuance  impossible. 

Applications  to  remove  a  testamentary  trustee. 
There  were  two  proceedings  brought  against  this 
trustee,  one  by  Mrs.  Drinker  and  others,  and  one  by 
Hanford  Smith  and  others.  These  proceedings  were 
argued  together. 

DiLLOWAY,  Davenport  &  Leeds,  for  Mrs.  Drinker  and  others. 
Dill,  Chambers  A  Sbtmoub, /or  Hanford  Smith  and  others, 
Ovid  Dupre, /or  the  truetes^ 
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The  Surrogate. — The  evidence  which  is  now  be- 
fore the  court  shows  that  the  learned  referee  has  found 
that  the  respondent  collected  before  the  death  of  the 
testator  the  sum  of  ^1,063,  and  afterwards  the  further 
sum  of  $465,  and  that  she  failed  to  charge  herself  in 
her  account  with  any  part  of  these  sums,  and  that  she 
was  charged  with  the-  same  by  a  decree  of  this  court, 
entered  upon  the  report  of  a  referee  holding  her  liable 
for  it.  The  learned  referee  herein,  however,  decides 
that  her  failure  to  charge  herself  with  the  moneys 
collected  was  not  the  result  of  dishonesty  or  bad  faith, 
and  concludes,  as  matter  of  law,  that  she  was  not 
guiltj'  of  any  misconduct  for  which  she  could  be  re- 
moved. ^  This  conclusion  of  law  seems  to  be  deduced 
solely  from  the  finding  of  fact  as  to  the  absence  of 
dishonesty  and  bad  faith  in  omitting  to  charge  herself 
with  the  collections  stated.  It  is  apparent  that  the 
learned  referee  has  not  considered  whether  the  acts 
or  omissions  in  question,  although  done,  or  omitted  to 
be  done,  in  good  faith,  and  with  no  dishonest  purpose, 
might  not  involve  such  an  improper  application  of 
administration  of  the  funds  of  the  trust  or  such  an 
improvident  management  thereof,  or  such  other  mis- 
conduct in  the  execution  of  the  trust  as  would  justify 
the  removal  of  the  trustee.  That  the  utmost  good 
faith  and  honesty  would  not,  in  a  multiplicity  of  in- 
stances readily  suggested  as  coming  within  the  cases 
mentioned,  save  a  trustee  from  removal  from  his  of- 
fice, is  manifest.  The  statute  plainly  recognizes  this. 
Section  2817,  subd.  2,  Code  Civil  Procedure;  Matter 
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of  Stanton,  1  Connoly  Surr.  Rep.  108;  Morgan  v. 
Morgan,  3  Dem,  616. 

I  have  very  carefully  examined  and  considered  the 
evidence  which  has  been  adduced  before  the  learned 
referee,  and  am  unable  to  reach  any  other  conclusion 
than  that  which  follows. 

The  testimony  of  the  respondent  given  upon  the 
previous  reference,  and  which  has  been  admitted  in 
evidence,  discloses  to  my  mind,  an  intention  on  her 
part,  existing  at  and  previously  to  the  time  of  the 
filing  of  her  account,  and  afterwards  persisted  in  until 
discovery  made  impossible  its  further  continuance,  to 
conceal  from  the  parties  interested  the  fact  of  her  re- 
ception of  the  rents  collected,  and  to  convert  the  same 
to  her  use.  This  conduct  I  deem  such  dishonesty  as 
would  warrant  her  removal.  Aside  from  this,  and 
assuming  that  she  had  no  knowledge  of  the  amount  of 
the  rents  she  received  in  the  month  of  May,  previous- 
ly to  her  father's  death,  which  I  do  not  believe  she 
should  at  once,  upon  the  death  of  her  father  (which 
occurred  on  the  11th  of  May)  or  at  least  as  soon  there- 
after as  she  had  received  her  letters,  have  informed 
herself  of  their  amount,  and  the  disbursements  made 
from  them  ;  as  she  knew,  I  am  satisfied,  from  the  evi- 
dence that  any  balance  remaining  constituted  assets 
of  the  estate,  for  which  she  was  accountable  as  execu- 
trix. Her  testimony  with  regard  to  the  rents  received 
from  Wolfe  since  the  death  of  the  testator,  and  her 
attempted  explanation  of  her  omission  to  charge  her- 
self with  them,  evidence  such  a  degree  of  carelessness 
and  inattention  as  prove  her  to  be  an  unsafe  guardian 
of  the  property  of  others.     Her  conduct  with  respect 
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to  the  rents  collected,  before  as  well  as  after  her  fath- 
er's death,  is  such  as  to  satisfy  me  that  she  has  not 
shown  that  fidelity  which  the  law  exacts  from  a  per- 
son in  her  position ;  but,  on  the  contrary,  she  has  so 
improvidently  and  faithlessly  managed  the  property 
committed  to  her  charge  as  to  render  her  an  unfit  per- 
son for  the  due  execution  of  her  trust.  Section  2817, 
subd.  3,  Code  Civil  Procedure,  and  cases  above  cited. 
It  is  hardly  necessary  to  add  that  the  fact  that  the 
trustee  satisfied  the  decree  which  charged  her  with 
the  rents  in  question — a  decree  which  would  have  been 
enforced  by  proceedings  for  contempt — does  not  re- 
lieve her  from  liability  to  removal.  Matter  of  Wig- 
gins, 29  Hun  271. 

I  have  thus  reached  a  conclusion  opposed  to  that 
arrived  at  by  the  learned  referee,  and  am  therefore 
constrained  to  overrule  his  report,  and  decide  that  the 
respondent  should  be  removed  from  her  office  as 
trustee. 

APPLICATION  OF  HANFORD  SMITH  AND  OTHERS. 

The  Surrogate. — The  evidence  warrants  the  find- 
ings contained  in  the  report  of  the  referee,  and  also 
the  disposition  which  he  made  of  the  requests  to  find 
of  the  petitioner  Hanford  Smith.  The  provisions  of 
the  Code  as  well  as  the  cases  cited  below,  show  that  it 
is  not  necessary  to  find  that  the  respondent  was  dis- 
honest, although  it  is  not  entirely  beyond  doubt  that 
she  was  not.  Nor  is  it  necessary  to  find  that  she  was 
improvident,  in  the  general  sense  of  that  term,  to  jus- 
tify her  removal;  but  the  grounds  specified  in  the 
referee's  report  are  sufficient,  and  compel  the  court 
to  decree  her  removal.     Code  Civil  Proc,  §  2817,  subd. 
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2 ;  Matter  of  Stanton,  1  Connoly  Surr.  Rep.  108 ;  Mor- 
gan V.  Morgan,  3  Dem.  616.  The  case  of  Emerson  v. 
Bowers,  14  N.  T.  449,  referred  to  by  the  respondent's 
attorney  upon  the  argument  has  no  application,  as  the 
facts  relied  upon  for  the  removal  of  the  trustee  in  the 
present  proceeding  were  not  then  grounds  for  remov- 
al, and,  of  course,  were  not  considered.  The  Code  of 
Civil  Procedure  has  since  made  them  such  grounds. 
See  the  section  of  Code  above  cited. 


<*•»» 


NiAGABA  County.— Hon.  A.  K.  POTTER,  County 

Judge. — ^November,  1889. 

Matter  of  Nicholls. 
In  the  matter  of  the  petition  of  Mark  A.  Nicholls. 

The  provisions  of  Section  414,  Ch.  4  of  the  Ckxle  of  Ciyil  Procedare,  pro- 
viding that  the  word  ''action"  is  to  be  construed  when  necessary  so 
to  do,  as  including  a  "special  proceeding,"  limit  the  remedy  in  the 
Surrogate's  courts  just  as  absolutely  as  the  various  remedies  in  other 
courts  are  limited,  and  in  regard  to  proceedings  in  Surrogate's  courts 
the  chapter  must  be  read  as  if  ''special  proceeding"  were  substituted 
whenever  the  word  *'  action  "  occurs. 

The  duty  of  an  administrator  to  account  is  "an  obligation  or  liability  ex- 
pressed or  implied"  within  the  first  subdivision  of  section  382,  and  the 
right  to  compel  such  an  accounting  is  therefore  barred  in  six  years  af- 
ter such  right  has  accrued. 

The  duty  of  accounting,  on  the  part  of  an  administratrix  exists  indepen- 
dently of  her  obligation  in  her  bond  so  to  do,  and  application  by  her 
bondsmen  to  compel  her  to  account  is  not  within  the  provisions  of 
section  381,  Code  of  Civil  Procedure,  which  provide  for  a  limitation  of 
twenty  years  in  an  action  on  a  sealed  instrument. 

An  administrator  is  not  a  trustee  in  any  such  sense  as  to  prevent  the  Stat- 
ute of  Limitations  running  in  his  favor. 
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Application  by  Mark  A.  Nicholls  as  executor  of  a 
ly)iidsman  of  Dorothy  Lull,  administratrix,  to  compel 
her  to  account  as  such  administratrix. 

The  administrators  interposed  an  answer,  setting  up 
the  Statute  of  Limitations  as  a  bar  to  the  right  of  pe- 
titioner to  call  the  administratrix  to  account,  and  to 
this  answer  the  petitioner  demurred. 

L.  F.  A  G.  W.  BowEN, /or  petitioner. 
J.  E.  &  C.  W.  Pound, /or  administratrix, 

A.  K.  Potter,  County  Judge,  acting  as  Sueuro- 
GATE. — ^This  is  a  special  proceeding  instituted  by  the 
petitioner,  Mark  A.  Nicholls,  to  compel  the  adminis- 
tratrix to  render  her  final  account. 

Mrs.  Lull  was  appointed  administratrix  of  her  hus- 
band's estate,  April  19,  1869. 

Silas  H.  Marks  became  one  of  her  sureties  on  the 
bond  given  by  her  as  administratrix  at  the  time. 
Marks  has  since  died,  and  the  petitioner  is  executor 
of  his  will,  and  instituted  this  proceeding  under  sec- 
tion 2726  of  the  Code. 

No  account  has  ever  been  rendered  by  the  adminis- 
tratrix. 

A  petition  having  been  filed  and  a  citation  issued 
February  11,  1889,  the  administratrix  interposed  an 
answer  on  the  return  day,  setting  up  the  statutory 
limitation  of  six  years,  and  also  the  ten  year  statute, 
which  she  urges  as  a  bar  to  the  petitioner's  right  to 
maintain  this  proceeding,  and  to  this  answer  the  peti- 
tioner demurred.     This  presents  the  question  whether 
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the  Code  has  put  a  limitation  upon  a  proceeding  of 
this  kind  in  Surrogates'  courts,  and  if  so,  what  it  is. 

Chapter  IV.  of  the  Code  provides  in  terms  for  the 
limitations  of  actions,  but  the  last  clause  of  section  414, 
requires  the  word  "  action  "  "  to  be  construed  when  it 
is  Necessary  so  to  do,  as  including  a  special  proceed- 
ing." The  same  section  also  declares  that  chapter  to 
contain  the  only  limitation  existing  for  said  proceed- 
ings. 

This  provision  from  its  language  and  context  seems 
intended  to  limit  the  remedy  in  Surrogates'  courts, 
just  as  absolutely  as  the  various  remedies  in  other 
courts  are  limited ;  and  the  chapter  must  therefore  be 
read  as  if  the  words  "  special  proceedings  "  were  sub- 
stituted wherever  the  word  occurs. 

The  duty  of  an  administrator  to  account  is  an  "  ob- 
ligation or  liability,  expressed  or  implied,  "  within  the 
first  subdivision  of  section  382. 

Doubtless  the  word  "obligation"  has  long  been 
used  in  a  restricted  legal  sense,  being  applied  gener- 
ally to  some  instance  providing  for  the  payment  of 
money  in  the  nature  of  a  bond,  recognizance,  etc. 

But  the  context  indicates  that  it  is  used  here  in  a 
broader  sense.  The  word  contract  which  precedes  it 
in  the  context  would  cover  every  case  of  "  obligation  " 
within  this  limited  sense,  and  it  seems  plain  that  the 
words  "  obligation  or  liability  "  were  intended  to  en- 
large the  scope  of  the  provision  beyond  what  the  word 
"  contract "  would  give  to  it ;  the  definitions  given  by 
Bouvier  and  Webster  are  quite  broad  enough  to  cover 
the  duty  of  an  administrator  to  account. 

In  the  provision  relating  to  arrest  under  the  old 
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Code  (§  179)  the  word  " obligation"  was  used,  and  it 
was  there  held  to  be  used  in  its  broad  sense,  including 
legal  duties.     Crandall  v.  Bryan,  15  How.  48,  55. 

The  word  liability  does  not  seem  to  be  used  in  quite 
as  broad  a  sense  as  the  word  obligation  in  general  use, 
and  yet  the  two  words  are  used  synonymously. 

The  following  authorities  tend  to  support  the  con- 
struction here  given,  though  they  did  not  arise  under 
the  Code  as  it  now  is.  Matter  of  Van  Epps,  64  How. 
464;  Cole  v.  Terpenning,  25  Hun  482;  Leroy  v. 
Bayard,  3  Bradf.  228 ;  Warren  v.  Paff,  4  Id.  260 ; 
Loder  v.  Hatfield,  71  N.  Y.  92. 

But  if  this  section  does  not  cover  this  proceeding, 
certainly  section  388,  which  provides  a  ten-year  lim- 
itation in  all  cases  not  specially  provided  for,  is  broad 
enough,  and  for  the  purposes  here  it  does  not  matter 
which  section  is  invoked. 

The  petitioner  urges  that  the  twenty-year  limitation 
(§  381)  is  the  one  which  covers  this  proceeding,  if  any 
one  does,  which  he  denies. 

If  this  proceeding  were  based  upon  the  bond  upon 
which  Marks  was  surety,  assuming  it  to  be  in  the 
usual  form,  this  claim  would  be  plausible,  as  that  bond 
doubtless  provided  that  the  administratrix  should  obey 
the  decree  of  the  Surrogate,  and  he  is  authorized  to 
require  her  to  account.  But  this  duty  of  accounting 
does  not  rest  on  that  obligation.  It  exists  indepen- 
dently of  any  such  contract  liability. 

It  is  also  claimed  by  the  petitioner  that  the  admin- 
istratrix is  a  trustee,  and  so  the  statute  does  not  run. 
But  the  courts  have  repeatedly  held  that  administra- 
tors and  executors  are  not  in  such  sense  trustees  as  to 
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bring  them  within  that  rule.  Cotter  v.  Quinlan,  2 
Dem.  29.  See  also  Clock  v.  Chadeagne,  10  Hun  97 ; 
Clark  V.  Ford,  1  Ahh.  App.  Dec.  359 ;  in  which  cases 
it  was  held  that  the  six  year  statute  protected  an  ad- 
ministrator or  executor  as  against  next  of  kin  or  leg- 
atees, which  could  not  be  if  the  technical  rule  as  to 
trusts  applied  to  them. 

Section  1819  of  the  Code  does  not  seem  to  interfere 
with  this  limitation  of  such  proceeding. 

Doubtless  an  action  at  law,  after  demand,  could  be 
maintained  by  a  next  of  kin,  for  his  distributive  share 
of  this  estate.  But  the  bond  required  in  such  case 
does  not  bind  the  sureties  to  respond  to  a  judgment 
of  a  court  of  law  or  equity,  and  so  the  liability  of  the 
sureties  is  not  extended  in  duration  by  that  provision. 

The  demurrer  must  be  overruled,  and  an  order  will 
be  entered  accordingly. 

Note. — To  the  same  effect  see  Matter  of  Dunham,  1  Connoly  Surr.  Rep, 
323;  Matter  of  Clayton,  Id,  444;  Matter  of  Underhill,  Id.  541. 
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Kings  County.— Hon.  GEORGE  B.  ABBOTT,  Sub- 

BOGATE. — January,  1890. 

Matteb  of  Skoxman. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Catherine  N.  Curtis,  and  Robert  G.  Wa- 
TERBURT,  as  executovs  of  the  vnll  of  John  Skill- 
HAN,  deceased. 

The  proceeds  of  the  sale  of  part  of  the  property  of  a  corporation,  appor- 
tioned by  a  resolution  of  the  directors  among  the  stockholders,  are 
capital  and  not  Income,  and  therefore  belong,  not  to  a  life  tenant  of  an 
estate,  but  to  the  capital  account  thereof. 

Accounting  of  Catherine  N.  Curtis,  and  Albert  G. 
Waterbury,  as  executors  of  the  will  of  John  Skillman, 
deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

J.  S.  Jan  Clebf, /or  the  executrix. 

John  P.  Adams, /or  Cathebine  N.  Cubtis,  individually. 

E.  S.  Atwateb, /or  Maby  D.  Vak  Eisbn. 

H.  M.  Tatlob, /or  Cathebike  M.  Yak  Eisen,  contestant. 

The  Surrogate. — I  agree  with  the  conclusions 
reached  by  the  learned  referee  in  his  report  in  this 
matter,  except  in  one  particular,  to  wit :  I  think  the 
sum  of  $9,375  received  by  the  executrix  in  1870  from 
the  Brooklyn  Gaslight  Company  was  capital  and  not 
income,  and  that  the  referee  erred  in  holding  it  to  be 

Vol.  n.— 11 
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income  to  which  the  life  tenant  was  entitled.  The 
testator  gave  the  income  of  his  personal  estate  to  his 
wife  for  life,  with  remainder  over.  He  died  in  1865, 
and  at  the  time  of  his  death  owned  stock  in  the  Brook- 
lyn Gaslight  Company.  This  was  not  disposed  of  by 
the  executrix,  and  the  dividends,  as  they  accrued, 
were  paid  to  the  life  tenant.'  On  October  7th  and 
25th,  1870,  the  Brooklyn  Gaslight  Company  passed 
resolutions,  of  which  the  following  are  copies :  "  Re- 
solved, that,  on  the  15th  instant,  25  per  cent,  be  ap- 
portioned among  our  stockholders  of  this  date,  being 
the  proceeds  of  the  property  sold  and  set  oflE  by  this 
company  to  the  People's  Gaslight  Company,  and  that 
the  transfer  books  will  close  from  this  date  to  Novem- 
ber 1st,  1870." 

"  Resolved,  That  on  the  29th  of  October,  instant, 
50  per  cent,  be  apportioned  among  our  stockholders 
of  October  7, 1870,  being  the  proceeds  of  the  property 
sold  and  set  off  by  this  company  to  the  Nassau  Gas- 
light Company." 

Edward  Storey,  secretary  of  the  Brooklyn  Gaslight 
Company,  testified  that  at  that  time,  and  since  about 
1860,  the  capital  stock  had  been  $2,000,000,  and  has 
since  continuously  been  $2,000,000,  on  which  it  has 
paid  taxes  and  dividends  from  that  time  until  now. 
On  cross-examination,  he  says :  Q.  "  Won't  you  state 
what  the  sale  made  by  your  company  to  the  other 
companies  included?  A.  The  street  mains,  service 
pipes  and  metres,  and  I  guess  what  you  might  call 
good  will.  Q.  All  your  interest  in  the  district  as  a 
gas  company  ?    A.  Yes,  sir."     He  also  testified  that 
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the  property  sold  constituted  about  one  half  of  the 
whole  territory  of  the  company. 

This  was  clearly  a  sale  of  one  half  of  the  plant  or 
property  constituting  the  assets  and  capital  of  the 
company^  and  was  simply  a  change  of  so  much  of  its 
capital  into  money.  It  was  not  a  dividend  declared 
out  of  surplus  earnings  or  profits,  or  a  fund  derived 
in  any  way  from  the  earnings  of  the  corporation. 
The  resolutions  did  not  contain  the  word  "  dividend," 
or  attempt  to  characterize  what  was  divided  as  income, 
or  even  call  it  a  division  of  profits.  They  simply  pro- 
vide that  the  proceeds  of  sale  ^^  be  apportioned  among 
our  stockholders." 

If  they  could  sell  one  half  of  their  property  and  di- 
vide it  as  income,  I  see  nothing  to  prevent  their  so 
disposing  of  their  whole  property,  and  so  dividing  it, 
to  the  total  annihilation  of  the  remainder. 

The  case  of  Riggs  v.  Cragg,  26  Hun  89,  is  similar 
to  this  in  its  facts.  Judge  Daniels  says  (page  106) : 
"  A  stock  dividend  of  5  per  cent,  was  declared  by  the 
N.  Y.  Gas  light  Co.,  in  October,  1853,  which  was  re- 
ceived by  the  executors.  But  it  appeared  by  the 
evidence  that  the  fund  out  of  which  this  dividend  was 
made  formed  no  part  of  the  earnings  of  the  comp^vny, 
but  it  was  realized  by  a  sale  of  its  real  estate  on  Canal, 
Centre  and  Hester  streets,  in  the  city  of  New  York. 
This  dividend  accordingly  was  not  governed  by  the 
legal  principle  indicating  the  appropriation  proper  to 
be  made  of  stock  dividends  declared  out  of  surplus 
earnings,  for  it  was  really  made  from  the  proceeds  of 
property  constituting  a  part  of  the  capital  of  the  cor- 
poration, and  which  the  directors  considered  them- 
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selves  justified  in  declaring  in  the  then  financial 
condition  of  the  corporation.  It  was  not  appropriate- 
ly income  received  by  the  estate,  but  it  was  in  the 
nature,  so  far  as  it  extended,  of  a  change  in  its  capi- 
tal. It  was  properly,  therefore,  so  regarded  by  the 
executors,  and  it  could  not  be  carried  into  the  accounts 
as  the  income  of  the  estate." 

The  Court  of  Appeals  reversed  this  case  on  grounds 
entirely  foreign  to  this  question,  and  say  (89  M.  T. 
487) :  "  The  right  to  stock  dividends,  as  between  ten- 
ant for  life  and  remainderman,  has  not  been  consid- 
ered by  the  court  of  last  resort  in  this  state.  The 
decisions  upon  the  subject  in  other  states  and  in  En- 
gland are  conflicting,  and  it  will  be  the  duty  of  this 
court,  when  occasion  arises,  to  seek  to  settle  the  ques- 
tion upon  principle,  and  establish  a  practical  rule  for 
the  guidance  of  trustees  and  others,  which  shall  be 
just  and  equitable  as  between  the  beneficiaries  of  the 
two  estates." 

In  the  Matter  of  Kernochan,  104  If.  T.  618,  the 
only  dividend  decided  to  belong  to  the  life  tenant 
was  one  conceded  to  have  been  declared  out  of  ac- 
cumulated net  earnings.  At  page  627,  Judge  Dan- 
rORTH  says:  "This  dividend  was  numbered  '91'  in 
regular  order,  and  was  payable  and  paid  at  the  time 
the  usual  quarterly  dividends  were  paid.  It  appeared 
also  that  the  assets  which  formed  the  consideration  of 
the  payment  by  the  syndicate,  were  accumulated  net 
earnings,  represented  by  cash  or  securities  calling  for 
cash. 

This  case  is  not  an  authority  for  the  contention 
that  proceeds  of  sale  of  assets  and  property,  conceded- 
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ly  constituting  a  part  of  the  capital  of  a  corporation, 
shall  go  to  the  life  tenant  instead  of  the  remainder- 
man, simply  because  of  a  resolution  directing  the  di- 
"vision  of  such  proceeds  of  sale  among  stockholders. 
The  early  English  rule,  that  all  stock  dividends,  so 
called,  together  with  all  extra  cash  dividends  of  bo- 
nuses, belong  to  the  remainderman,  has  been  so 
changed  that  dividends  in  money,  which  come  from 
the  earnings  of  the  capital  invested,  belong  to  the  life 
tenant.     Perry  on  Trusts  (4th  ed.),  §  545. 

The  converse  of  this  proposition  is  that  dividends 
which  do  not  come  from  the  earnings  of  the  capital 
invested  belong  to  the  remainderman.  I  am  of  the 
opinion  that  the  referee  erred  in  crediting  the  sum  of 
$9,375,  so  received  by  the  executrix,  to  income  in- 
stead of  capital.  Let  the  referee's  report  be  con- 
firmed except  in  this  particular. 

Note. — Ab  to  the  rights  of  life  tenants  and  remaindermen,  see  an  article 
*^  Title  to  diyidends  as  between  life  tenants  and  remaindermen,"  19  Am» 
Law  Bev.  737;  an  article  on  ''Life  tenants  and  remaindermen,**  8S  AW. 
Law  Journ.  424;  a  note  on  the  subject,  24  Amer,  Dec.  169;  a  note  in  18 
AfA.  N.  C.  185.  As  to  the  rights  of  reversioners  and  remaindermen  see  a 
note  to  Allen  v.  De  Groodt  (98  Mo.  159)  at  14  Am.  St.  Rep.  629.  As  to 
premium  from  sale  of  securities,  see  Hatter  of  Lawrence,  arUe,  p.  63. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — January,  1890. 

Matter  op  Greene. 
In  the  matter  of  the  estate  of  Chester  L.  Greene. 

Where  money  came  into  the  hands  of  a  decedent  as  a  trust  fund,  and 
was  by  him  placed  with  other  sums  in  his  own  name  in  bank,  and 
where  at  his  death,  he  being  at  that  time  insolvent,  a  sum  largely  in  ex- 
cess of  the  amount  of  the  trust  fund  is  found  on  deposit  in  that  bank, 
and  came  into  the  possession  of  the  temporary  administrator  of  dece- 
dent, the  cestui  que  trust  can  follow  the  trust  fund  and  recover  it 

Accounting  of  McLean  Blair,  temporary  adminis- 
trator and  executor  of  Chester  L.  Greene,  deceased. 
The  facts  appear  in  the  opinion  of  the  Surrogate. 

Phillip  C abpbnteb,  for  temporary  adminUtrator  and  executor. 
Chables  a.  0*Nrill  and  E.  R.  Casper, /or  creditors. 
William  J.  Habdt, /or  Abbey  J.  Gbeeke. 

The  Surrogate. — This  estate  is  insolvent.  Objec- 
tions were  filed  to  the  account  by  certain  creditors  on 
the  ground  that  it  did  not  state  that  their  claims  were 
entitled  to  preference ;  that  the  money  owing  to  them 
by  deceased  came  into  his  hands  as  trust  funds  and 
it  is  theirs  and  they  are  entitled  to  it  without  deduc- 
tion. The  referee  found  that,  while  the  funds  came 
as  trust  funds  to  the  deceased,  yet  as  the  contestants 
had  failed  to  show  that  these  specific  sums  came  to 
the  hands  of  the  temporary  administrator  or  executor, 
they  are  not  entitled  to  preference. 
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It  is  quite  clear  that  the  deposit  of  moneys  by  T. 
M.  Fitzpatrick  &  Bro.  with  decedent,  under  the  cir- 
cumstances proven,  constituted  the  same  a  trust  fund, 
which  could  not  be  used  for  any  other  purpose  than 
that  contemplated  by  the  parties  without  breach  of 
trust.  It  is  likewise  certain  that  if  the  funds  so  de- 
posited were  kept  apart,  they  could  be  recovered  by 
the  depositor  and  would  not  be  liable  for  the  pajonent 
of  other  debts.  If  these  funds  had  been  converted 
into  other  property  or  funds  by  which  they  are  rep- 
resented, they  could  be  followed  for  a  like  purpose. 

"  If  it  appears  that  trust  property  has  been  wrong- 
fully converted  by  the  trustee  and  constitutes,  al- 
though in  a  changed  form,  a  part  of  the  assets,  it 
would  seem  to  be  equitable  and  in  accordance  with 
equitable  principles,  that  the  things  into  which  the 
trust  property  has  been  changed  should  if  required  be 
set  apart  for  the  trust ;  or,  if  separation  is  impossible, 
that  priority  of  lien  should  be  adjudged  in  favor  of 
the  trust  estate  for  the  value  of  the  trust  property  or 
funds,  or  proceeds  of  the  trust  property  entering  into 

and  constituting  a  part  of  the  assets But  it 

is  a  general  rule,  as  well  in  a  court  of  equity  as  in  a 
court  of  law,  that  in  order  to  follow  trust  funds  and 
subject  them  to  the  operation  of  the  trust,  they  must 
be  identified."     Gavin  v.  Gleason,  105  N.  T.  262. 

In  People  v.  City  Bank  of  Rochester,  96  N.  T.  32, 
the  defendant  discounted  certain  notes  for  one  of  its 
depositors  who  thereafter  wishing  to  anticipate  pay- 
ment, gave  the  bank  their  check  for  the  amount,  less 
rebate  of  interest.  These  checks  the  bank  received 
and  charged  in  the  firm  account.     Entries  were  made 
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in  the  books  to  the  effect  that  the  notes  were  paid. 
At  the  time^  the  firm  supposed  the  bank  held  the 
notes,  when  they  had  been  in  fact  sold  by  it  before 
they  became  due.  The  bank  failed  and  a  receiver 
was  appointed.  The  firm  applied  to  the  court  for  an 
order  directing  the  receiver  to  pay  the  notes  out  of 
the  funds  in  his  hands.  Held :  The  application  should 
be  granted ;  that  the  transaction  between  the  bank 
and  the  firm  was  not  in  their  relation  of  debtor  and 
creditor,  nor  that  of  bank  and  depositor,  but  by  it  a 
trust  was  created,  the  violation  of  which  constituted 
a  fraud  by  which  the  bank  could  not  profit,  and  to 
the  benefit  of  which  the  receiver  was  not  entitled. 

This  last  case  was  referred  to  in  Cavin  v.  Gleason 
(supra),  as  follows :  "  The  case  of  People  v.  City  Bank 
of  Rochester  seems  to  have  been  misunderstood.  The 
question  considered  in  this  case  was  not  raised  there, 
and  it  was  not  claimed  in  that  case  that  the  proceeds 
of  the  checks  of  S.  H.  &  Co.,  the  petitioners,  had  not 
gone  into  the  general  funds  of  the  bank,  or  that  they 
had  not  passed  in  some  form  to  the  receiver.  The 
court  did  not  decide  that  petitioners  would  have  been 
entitled  to  a  preference  in  case  the  proceeds  of  the 
check  had  been  used  by  the  bank  and  were  not  rep- 
resented in  its  assets  in  the  hands  of  the  receiver." 

It  will  be  remembered  that  in  the  case  of  Cavin  v. 
Gleason,  money  was  given  to  a  private  banker  to  in- 
vest in  a  bond  and  mortgage.  Instead  of  doing  so, 
however,  he  used  the  greater  part  of  the  money  to 
pay  his  private  debte,  and  it  was  because  this  fact  of 
conversion  had  been  proved  that  the  Court  of  Appeals 
denied  his  right  to  a  preference. 
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The  case  of  Ferris  v.  Van  Vechten,  73  N.  F.  113, 
is  clearly  distinguishable  from  the  case  at  bar.  That 
decision  rested  upon  the  fact  that  ^^  there  was  no 
proof  that  one  dollar  of  the  moneys  received  for  the 
lands^  and  which  constituted  the  trust  fund,  was  paid 
or  applied  to  any  of  the  purposes  mentioned,  nor  is^ 
the  fact  of  such  misappropriation  of  the  trust  moneys 
found,  nor  was  any  fact  proved  or  found  from  which 
such  diversion  and  misappropriation  of  specific  trust 
moneys  can  be  legitimately  inferred."  And  the  court 
say  (p.  125),  that  the  question  decisive  of  the  appeal 
was  the  competency  of  the  proceedings  before  the 
Surrogate  to  prove  the  foregoing  facts  ;.  and  the  court 
expressly  says  that  it  passes  upon  no  other  question. 

The  mere  fact  that  funds  have  been  commingled  is 
not  sufficient  to  destroy  the  identity  of  the  fund.  Van 
Alen  V.  American  Nat.  Bank,  62  N.  Y.  1.  If  it  can 
be  shown  to  have  become  a  part  of  the  assets  of  the 
deceased,  it  will  be  sufficient.  Where  Hrust  moneys 
are  misappropriated  they  often  become  commingled, 
and  yet  courts  have  followed  them  and  have  attached 
a  lien  to  the  entire  property  in  favor  of  the  cestui  que 
trust.  Thus,  where  trust  funds  are  converted  by  a 
trustee  and  invested  in  real  estate,  though  the  trust 
fund  misappropriated  may  not  constitute  the  entire 
purchase  price  of  such  property,  yet  they  are  com- 
mingled with  and  have  become  a  part  of  the  property 
invested  in ;  in  such  case,  there  can  be  no  question 
but  that  the  cestui  que  trust,  if  he  can  show  that  the 
trust  fund  went  into  the  real  estate,  would  have  an 
equitable  lien  therefor. 

So  with  moneys  deposited  in  bank  with  other  funds. 
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If  it  can  be  shown  that  they  form  a  part  of  the  bank 
account,  the  cestui  que  trust  would  have  an  equitable 
lien  upon  the  same. 

In  the  case  at  bar  the  money  is  admitted  to  have 
come  into  the  hands  of  the  deceased  as  a  trust  fund, 
<and  the  referee  has  so  found.  It  is  not  claimed — 
there  certainly  has  been  no  attempt  to  prove — that 
he  converted  it.  It  is  simply  established  that  he 
placed  it  with  other  sums  in  his  own  name  in  bank. 
A  sum  largely  in  excess  of  the  amount  of  this  trust 
fund  is  found  on  deposit  with  the  said  bank  at  the 
time  of  his  decease,  which  came  into  the  possession  of 
the  temporary  administrator  and  executor.  The  pre- 
sumption, if  any,  is  that  he  did  not  convert  the  fund. 
In  fact,  there  are  circumstances  tending  that  the  spe- 
cific fund  remained,  subsequent  to  his  death,  a  part  of 
the  bank  deposit,  for  after  his  death  the  contracts  in 
question  on  being  closed  out  at  a  loss,  the  deficit  was 
made  up  by  tbe  representative  of  the  deceased.  Now, 
from  what  was  the  deficit  supplied  ?  It  could  not  pro- 
perly be  made  up  out  of  the  general  estate  in  the  first 
instance ;  under  the  terms  of  the  contract  it  must  be 
made  up  out  of  the  trust  fund.  It  was  made  up  and 
paid,  and  the  inference  is  that  there  wa3  no  wrong 
committed,  but  that  it  was  paid  out  of  the  fund  pro- 
vided by  the  cestui  que  trust  for  any  losses  on  trans- 
actions entered  into  for  his  benefit.  If  the  trust  fUnd 
was  not  there,  the  personal  representative,  when  he 
paid  the  deficit,  gave  a  preference  to  the  extent  of 
the  loss. 

The  case  of  People  v.  Merchants  &  Mechanics 
Bank,  78  N.  T.  269,  is  inapplicable,  for  the  reason 
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stated  in  The  People  v.  The  City  Bank  of  Rochester 
{9upra)y  namely,  that  there  was  no  specific  appropria- 
tion of  a  particular  fund  for  the  payment  of  the  claim. 
That  fact  was  lacking  in  that  case ;  it  is  proven  here. 

The  case  of  Willett  v.  Stringer,  17  Abb.  Pr.  152, 
cited  in  support  of  the  referee's  conclusion,  is  a  Special 
Term  decision  by  Judge  Hoffman.  The  quotation 
in  counsel's  brief  is  a  headnote  and  the  headnote  is 
misleading.  What  the  court  decided  there  was  that 
the  moneys  secured  by  the  mortgage  in  question  must 
be  deemed  to  have  been  the  trustee's  individually ; 
that  it  was  impossible  upon  the  evidence  in  the  case 
to  trace  the  trust  moneys  into  the  securities  in  ques- 
tion. That  was  not  a  ease  between  the  cestui  que 
trust  and  creditors,  but  between  the  trustee  himself 
and  creditors ;  and  besides,  the  court  found  that  the 
creation  of  the  trust  was  suspicious. 

In  the  case  of  School  Trustees  against  Erwin,  25 
Hi.  73,  the  important  fact  appears  that  all  money 
found  in  the  bank  at  the  death  of  Erwin,  the  trustee, 
was  $715 ;  $275  of  which  was  identified  as  part  of  the 
trust  funds^  while  the  balance  was  less  than  the 
amount  of  the  school  trustees'  deposit.  It  was  thus 
established  that  the  banker  must  have  converted  the 
money — ^into  what,  or  where,  could  not  be  proven. 
The  criticism  above,  in  the  case  of  The  People  against 
the  City  Bank  of  Rochester,  also  applies  here.  There 
was  no  specific  appropriation  of  a  particular  fund  for 
the  payment  of  the  claim. 

General  creditors  are  not  injured  by  this  disposition 
of  the  matter.  They  were  not  doing  business  with 
the  decedent  on  the  strength  of  money  deposited  with 


172    CASES  IN  THE  SURROGATES'  COURTS- 

MATTEB  or  DBOOK8. 

him  as  margins.  Such  deposits  formed  no  part  of  his 
capital.  His  credit  was  in  no  way  based  upon  the 
extent  of  those  margins. 

The  testimony  taken  before  the  referee  rested  chief- 
ly to  the  claim  of  Fitzpatrick  &  Bro.  So  far  as  the 
other  customers  of  deceased  who  claim  a  preference 
are  concerned^  agreed  statements  of  facts  were  sub- 
mitted. 

Dobbins  &  Dazy^s  claim  for  preference  should  not 
be  allowed.     The  proof  I  deem  insufl&cient. 

George  W.  Casper  is  entitled  to  the  original  depos- 
it, but  not  to  profits,  the  proof  not  showing  they  con- 
stituted a  trust  fund. 

John  W.  Tullis  &  Co.  are  not  entitled  to  a  prefer- 
ence. The  proof  is  insufficient.  Certain  correspond- 
ence is  mentioned  in  connection  with  the  agreed 
statement  of  facts ;  but  it  is  not  returned  with  the 
testimony. 


<••»» 


Orangb  County.— Hon;  ROSWELL  C.  COLEMAN, 

SxTBBOGATE. — ^February,  1890. 

Matter  of  Brooks. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Charles  M.  Thompson,  as  executor  of  the  will 
of  Benjamin  F.  Brooks,  deceased. 

A  testator  gave  a  specified  sum  to  his  executors  in  trust  for  his  nephew  to 
''  be  so  managed  and  used  as  will  best  promote  the  future  welfare,  com- 
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fort  and  happiness  of  the  said  "  nephew,  and  for  that  purpose  left  '*  the 
disposition  and  management  of  the  said  sum,  both  interest  and  princi- 
pal, should  it  be  necessary,  to  the  better  judgment  and  discretion  of  " 
his  executor.  Held :  Tli^t  the  legacy  vested  in  the  nephew  at  the  death 
of  the  testator,  subject  only  to  the  control  of  the  executor  during  the 
life  of  the  nephew,  and  at  his  death  passed  to  his  legal  representatives 
and  not  to  the  residuary  legatees  of  testator. 
Legacies  given  in  lieu  of  dower,  even  though  they  be  many  times  the  ac- 
tual value  of  the  dower  right  released,  do  not  abate  if  the  estate  is  in- 
sufficient to  pay  all  legacies  in  full. 

Accounting  of  Charles  M.  Thompson,  as  executor 
of  the  will  of  Benjamin  F.  Brooks  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogat.e. 


J.  W.  GoTT,/or  Chables  M.  THOMPBOir,  executor. 
J.  W.  Bartbak, /or  Celia  A.  Bbooks,  legatee. 

Tece  Sxjkrogate. — The  testator  provided  in  his  will 
as  follows :  "  First.  I  give  and  devise  to  my  wife  Celia 
Ann,  $2,500  in  lieu  of  dower.  Also,  I  give  and  de- 
vise to  my  executors  hereinafter  named,  $2,000,  in 
trust,  for  my  nephew  Ellsworth  Mather.  And  it  is 
my  will  that  this  sum  shall  be  so  managed  and  used 
as  will  best  promote  the  future  welfare,  comfort  and 
happiness  of  the  said  Ellsworth  Mather,  and  to  that 
end  I  shall  leave  the  disposition  and  management  of 
the  said  sum,  both  interest  and  principal,  should  it  be 
necessary,  to  the  better  judgment  and  discretion  of 

my  executor  hereinafter  named All  the  rest 

and  residue  of  my  real  and  personal  estate  whatsoever 
and  wheresoever  and  which  has  not  hereinbefore  been 
disposed  of,  after  pajdng  my  debts,  legacies,  and  fu- 
neral expenses  I  give to  my  two  nieces."  .... 

The  estate  is  insufficient  to  pay  the  legacies  in  full. 
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The  legacy  to  the  widow  is  conceded  to  be  in  value 
many  times  the  actual  value  of  the  dower  right  re- 
leased, and  it  is  claimed  that*  the  excess  in  value 
should  ratably  abate  with  the  other  legacies.  The 
principle  is  well  established  that  legacies  given  in  lieu 
of  dower  do  not  abate,  and  while  I  do  not  find  any 
case  i&  which  it  is  stated  that  it  makes  no  diiSerence 
whether  the  legacy  exceeds  in  amount  the  value  of 
the  dower  right  relinquished,  I  do  find  several  cases 
in  which  it  was  stated  that  such  was  the  fact  and  no 
significance  apparently  was  attached  to  it.  Orton  v. 
Orton,  3  Abb.  App.  Dec.  411. 

The  testator  died  July  11,  1888,  and  his  nephew 
has  since  died,  having  received  only  $174.50  on  ac- 
count of  the  said  legacy. 

The  question  now  arises,  who  takes  the  principal  of 
the  legacy — the  representatives  of  the  deceased  neph- 
ew or  the  residuary  legatees  ?  In  Roper  on  Legacies, 
at  page  640,  several  instances  are  given  where  exec- 
utors were  directed  to  purchase  annuities,  for  legatees 
during  life,  and  the  legatee  died  soon  after  the  testa- 
tor, and  before  the  money  had  been  invested  in  the 
annuities,  where  it  was  held  that  the  fund  vested  in 
legatee  at  the  death  of  the  testator,  and  passed  to  the 
representatives  of  the  legatee ;  and  at  page  647,  other 
cases  in  which  legacies  were  given  to  trustees  in  trust 
to  apply  the  produce  to  the  maintenance  during  mi- 
nority and  then  to  settle  the  same  upon  the  legatee 
or  his  issue  in  the  discretion  of  the  trustee,  the  leg- 
atee having  obtained  majority  but  dying  before  set- 
tlement made,  was  held  to  have  become  absolutely 
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entitled  upon  his  death,  so  as  to  be  able  to  bequeath 
the  fund  by  his  will. 

These  cases  differ  from  the  present  in  that  in  those 
cases  to  have  carried  out  the  directions  of  the  testator 
would  have  completely  taken  away  from  the  residue 
the  amount  of  the  legacy  and  the  testator  clearly  so 
intended.  Here  such  intention  is  not  so  plain ;  the 
gift  is  $2,000  in  trust  to  the  executors  ^*for  my 
nephew."  The  trust  is  the  disposition  and  manage- 
ment "  of  the  sum  *'  principal  and  interest,  if  necessa- 
ry, for  the  nephew's  best  interests.  In  their  discretion, 
they  mightThave  paid  out  to  or  for  him  the  whole  in- 
come and  fund  and,  I  think,  could  have  invested  the 
whole  fund  in  annuities  payable  during  his  life. 

The  case  of  Campbell  v.  Brownrigg,  1  Phil.  CK 
301,  it  seems  to  me,  is  an  authority  in  this  case.  The 
testator  bequeathed  50,000  sicca  rupees  to  his  daugh- 
ter for  her  use  in  the  following  manner :  to  be  invest- 
ed in  government  securities,  interest  to  be  paid  to  her 
during  her  lifetime,  and  if  she  married  and  had  chil- 
dren, such  children  to  take  the  principal.  The  re- 
mainder of  his  property  he  gave  between  three  lega- 
tees. 

The  daughter  survived  the  testator  and  was  mar- 
ried, but  had  no  children.  The  question  arose,  whe- 
ther the  fund  belonged  to  the  personal  representa- 
dve  of  the  daughter  or  to  the  residuary  legatees. 
The  chancellor,  overruling  the  decision  of  the  vice- 
chancellor,  held  that  the  use  only  was  controlled,  and 
that  the  daughter  took  subject  to  that  restriction,  and 
when  it  ceased  it  remained  by  virtue  of  the  gift  her 
absolute    property.      In    Hone's   executors  v.    Van 
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Schaick,  20  Wend.  664,  legacies  were  given  not  to  be 
paid  without  the  written  approbation  of  the  parents, 
who  were  to  fix  a  discreet,  and  proper  time  for  the 
payment,  and  it  was  held  that  the  legatees  took  a 
vested  interest  immediately  on  the  death  of  the  testa- 
tor. 

I  have  been  unable  to  find  in  the  reports  of  this 
state  any  authority  which  settles  the  law  of  this  case, 
but  upon  the  authority  of  Campbell  v.  Brownrigg, 
8ti2>r(i9  and  our  statute  relating  to  uses,  I  conclude 
that  the  legacy  to  Ellsworth  Mather  vested  in  him  at 
the  death  of  his  uncle,  the  testator,  subject  only  to 
the  control  of  the  executor  during  the  life  of  said  Ells- 
worth, and  at  his  death  passed  to  his  legal  representa- 
tives and  not  to  the  residuary  legatees  of  the  testator. 


New  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — ^January,  1890. 

Matter  of  Conklin. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Mary  Leddy,  executrix  of  the  last  will  and 
testament  of  Ellen  Conklin,  deceased. 

Sometime  before  her  death,  decedent  gave  to  one  F,  an  order  on  a  Savings 
Bank  for  a  specified  sum,  to  be  expended  by  liim  so  far  as  the  same 
might  be  necessary  to  meet  the  expenses  attending  her  death,  to  pay 
funeral  expenses,  and  for  enclosing  her  burial  plot  and  for  a  suitable 
headstone;  and  balance  which  remained  he  was  to  dispose  of  as  he 
pleased.    F,  expended  the  larger  portion  of  the  sum  for  the  purposes 
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indicated,  but  made  no  claim  to  tlie  remainder,  and  was  willing  to  pay 
over  the  same  to  the  executrix  of  decedent.  Held;  that  this  was  a 
valid  tnist  and  that  the  executrix  upon  an  accounting  could  not  be 
charged  with  the  sums  paid  out  by  F,  the  trustee,  but  that  she  was  ac- 
countable for  the  balance  in  his  hands  and  which  he  was  willing  to 
pay  over. 

Accounting  of  Mary  Leddy  executrix  of  the  last 
will  of  Ellen  Conklin,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate 

RoBBBT  O' Byrne,  for  the  executrix. 

BooBDEM,  Hamilton  A  Bbckbtt, /or  Mart  A.  Walsh,  contestant. 

The  Surrogate. — The  report  of  the  referee  is  con- 
finned,  except  as  appears  to  the  contrary  in  the  fol- 
lowing : 

In  May,  1888,  the  decedent,  upon  the  suggestion 
of  her  husband  and  Monsignor  Farley,  gave  the  latter 
an  order  on  the  savings  bank  for  $1,000,  to  be  ex- 
pended by  him  to  meet  the  expenses  attending  her 
death ;  to  pay  funeral  expenses,  and  for  enclosing  her 
burial  plot,  and  for  a  suitable  headstone. 

In  pursuance  of  this  direction,  the  sum  of  $1,000 
was  drawn  from  the  bank,  and  subsequently  the  inter- 
est on  that  amount,  $17.50. 

The  decedent  told  Monsignor  Farley  that  if  any 
balance  remained  he  could  do  with  it  as  he  pleased. 

Forty-five  dollars  were  expended  by  him  before  her 
death  and  the  following  payments  made  by  him  there- 
after: For  funeral  expenses,  $10:  to  Rohan  Bros,  for 
tablet  and  lettering  and  inclosing  plot  and  sodding 
same,  $664.44 ;  to  Thomas  Boylston,  funeral  expenses, 
$214.50,  and  $10  to  a  clergyman  to  say  masses. 

The  executrix  admits  that  she  never  made  any  ef- 

VoL.  II.— 12 
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fort  to  collect  this  part  of  the  estate  and  that  she  did 
not  authorize  the  expenditures. 

The  referee  has  charged  the  account  of  the  execu- 
trix with  the  sums  paid  out  by  Monsignor  Farley  since 
decedent's  death.     This  is  error. 

The  trust  created  in  the  lifetime  of  the  decedent 
was  undoubtedly  valid.  As  was  said  in  Gilman  v.  Mc- 
Ardle,  99  N.  Y.  460,  ^^  there  certainly  can  be  no  legal 
objection  to  a  person  contracting  in  his  lifetime  for 
his  funeral,  his  cofEin  and  his  monument  .....  and 
paying  for  them  in  advance ;  and  if  so,  what  reason 
can  there  be  for  denying  him  the  power  of  paying  a 
sum  of  money  to  a  third  person  on  his  agreement  to 
procure  those  things." 

In  the  case  at  bar  the  intention  of  the  testatrix 
was,  that  upon  the  agreement  of  Monsignor  Farley  to 
carry  out  her  wishes  regarding  her  funeral  and  burial 
plot,  &c.,  he  should  receive  $1,000  and  expend  the 
entire  sum  if  necessary. 

If  this  had  not  been  her  intention  she  would  not 
have  said  that  he  could  do  what  he  pleased  with  any 
balance  there  might  be,  but,  on  the  contrary,  would 
have  restricted  the  expenditures  and  directed  him  to 
draw  a  lesser  sum  from  the  bank.  It  is  evident  she 
contemplated  the  application  of  the  entire  amount,  if 
necessary,  in  the  trustee's  discretion. 

In  view  of  the  fact  that  Monsignor  Farley  lays  no 
claim  to  the  unexpended  balance,  and  is  willing  to 
turn  it  over,  I  think  it  is  the  duty  of  the  executrix  to 
make  it  an  asset  of  the  estate,  and  her  account  should 
be  charged  with  the  amount.  The  executrix  should 
be  charged  with  the  amount  received  by  her  as  exec- 
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utrix,  but  credited,  however,  with  the  amount  of  the 
legacies  paid  by  her,  as  the  same  must  be  abated  in 
consequence  of  the  insufficiency  of  the  estate  to  pay 
the  same  in  full. 

The  conduct  of  the  executrix  is  reprehensible.  The 
language  used  by  the  Surrogate  in  the  Matter  of  Har- 
nett, 15  SL  Rep.  725,  is  applicable  to  this  case,  and  will 
be  incorporated  and  become  a  part  of  the  decision : 
"  The  executrix  has  been  grossly  delinquent  in  her  ad- 
ministration of  this  estate.  There  has  been  no  pretence 
on  her  part  or  behalf  of  compliance  with  the  plainest 

requirements  of  the  statute It  is  clear,  on  the 

evidence,  that  she  is  an  ignorant  woman,  and  has  been 
absolutely  dependent  upon  her  attorney  for  advice 
and  direction  in  regard  to  the  most  simple  details  of 

her  duties  as  executrix In  cases  such  as  this 

it  is  the  duty  of  the  Court  to  vigorously  condemn 
such  palpable  negligence,  and  to  visit  upon  the  delin- 
quent such  reproof  and  penalty  as  the  wholesale  ad- 
ministration of  justice  and  the  rights  of  those  to  whom 
the  estate  belongs  demands." 

In  this  case  the  executrix  ought  not  to  be  allowed 
any  commissions,  and  the  entire  cost  of  this  proceed- 
ing should  be  charged  against  her  personally. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — January,  1890. 

Matter  of  Dwight. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Frederick  A.  D wight  and  James  D.  Platt, 
executors  of  the  will  of  Amos  T.  Dwight,  de- 
ceased. 


A  proceeding  for  an  accoanting  commenced  upon  the  Sarrogate's  own -mo- 
tion is  an  intermediate  account  and  when  filed  it  should  be  in  such 
shape  that  it  may  be  settled  in  a  proceeding  to  be  instituted  under 
§  2729  of  the  Code  of  Civil  Procedure. 

Such  intermediate  account  should  state  if  an  inventory  has  been  filed,  or  if 
not,  the  account  itself  should  furnish  the  information  usually  thus  sup- 
plied. It  should  likewise  state  fully  all  the  matters  as  to  advertise- 
ments for  claims,  what  claims  have  been  presented,  allowed  or  rejected, 
and  the  time  and  manner  thereof  and  the  reason  for  allowance  or  re- 
jection. The  account  should  also  contain  the  funeral  charges  and  ex- 
penses of  administration,  moneys  paid  to  creditors,  legatees  and  next 
of  kin.  It  should  also  state  the  age  of  the  legatees  and  next  of  kin, 
and  if  any  of  them  are  minors;  if  so,  the  names  and  residences  of  thdr 
guardians.  The  accounting  party  is  bound  also  to  state  any  other  fact 
which  has  occurred  as  part  of  his  proceedings  which  may  affect  the  es- 
tate, or  the  rights  of  any  distributee,  or  his  own  rights.  And  he  must 
produce  vouchers  for  each  payment,  or  if  such  payments  were  under 
twenty  dollars,  in  lieu  of  a  voucher  his  own  oath  as  to  the  fact  of  pay- 
ment, when  made,  and  to  whom. 

The  order  of  the  Surrogate  made  upon  his  own  motion  for  an  accounting 
may  be  answered  by  the  representative  of  the  decedent  filing  with  the 
court  the  releases  duly  acknowledged  of  all  the  parties  interested  in 
the  distribution  of  the  fund  either  as  legatees  or  next  of  kin.  In  the 
case  of  the  death  of  such  legatees  or  next  of  kin  similar  releases  should 
be  obtained  from  their  personal  representatives. 

Accounting  by  executors  under  an  order  of  the 
Surrogate. 
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.  The  facts  appear  in  the  opinion  of  the  Surrogate. 

Ai«sxAKDEB  A  OBBBir,  foT  executora. 

SooTT  LoBD,  tpeeicU  guardian  of  Susan  D.  Blibs,  an  ittfant. 

The  Surrogate. — This  is  a  proceeding  commenced 
upon  the  Surrogate's  motion. 

In  response  thereto,  what  professes  to  be  an  inter- 
mediate account  of  the  proceedings  of  the  executors 
has  been  filed.  The  estate  is  a  large  one,  the  proper- 
ty purporting  to  be  accounted  for  amounting  to  near- 
ly $600,000. 

The  account  filed  sets  forth  in  detail  the  cash  and 
personal  property  which  came  into  the  hands  of  the 
executors,  and  purports  to  account  for  the  disposition 
made  of  the  money,  together  with  the  personal  secu- 
rities. 

No  vouchers  are  filed  for  the  payments  alleged  to 
have  been  made,  nor  are  receipts  or  releases  filed 
from  the  legatees  or  from  annuitants. 

Executors  and  administrators,  and  more  particular- 
ly counsel  having  in  charge  the  filing  of  answers  or 
accounts  in  response  to  proceedings  of  this  character, 
seem  to  be  under  a  grave  misapprehension  as  to  the 
scope  of  the  proceeding  and  the  character  of  the  ac- 
count to  be  rendered.  I  have,  therefore,  considered 
it  advisable  to  take  advantage  of  this  opportunity  of 
reminding  such  officers  of  the  law  upon  the  subject,  in 
order  that  I  may  not  be  required  in  each  individual 
case  arising  in  the  future,  to  criticise  the  accounts  filed. 

The  account  required  by  the  order  of  the  Surrogate 
is  an  intermediate  account ;  when  filed  it  should  be  in 
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such  shape  that  it  may  be  settled  in  a  proceeding  to 
be  instituted  under  section  2729  of  the  Code  of  Civil 
Procedure.     (See  6  Dem.,  506.) 

The  account  should  state  if  an  inventory  has  been 
filed ;  and  if  none  has  been  filed,  the  account  itself 
should  furnish  the  information  usually  thus  supplied. 
It  should  likewise  state  whether  or  not  advertisements 
for  claims  have  been  published,  what  claims  have  been 
presented,  what  allowed,  and  what  rejected ;  and  the 
time  and  manner  in  which  they  were  rejected  or  dis- 
puted, and  the  reason  therefor.  Also,  what  claims 
have  been  presented  and  allowed  since  the  expiration 
of  the  publication  of  the  advertisement  for  claims. 
The  accountant  should  then  proceed  to  credit  himself 
with  funeral  charges  and  expenses  of  administration, 
with  moneys  paid  to  creditors,  naming  them,  and  pay- 
ments to  legatees  or  next  of  kin.  He  should  state  the 
age  of  legatees  and  next  of  kin,  if  any  are  minors, 
and  whether  they  have  guardians,  and,  if  so,  their 
names  and  places  of  residence,  and  how  appointed. 
If  there  is  any  other  fact  which  has  occurred  as  part 
of  his  proceedings,  which  may  affect  the  estate  or  the 
rights  of  any  distributee  or  his  own  rights,  he  is  bound 
to  state  it.  He  must  not  only  state  in  what  character 
his  payments  were  made,  whether  to  creditors,  lega- 
tees or  next  of  kin  or  for  expenses  for  funeral  charges 
or  of  administration  distinctly,  but  he  must  produce 
vouchers  supporting  each  payment ;  or,  in  cases  of 
claims  under  twenty  dollars  where  no  voucher  is  pro- 
duced, he  must  make  and  present,  in  lieu  of  voucher, 
his  own  oath  positively  to  the  fact  of  payment,  when 
made,  and  to  whom.     Unless  the  order  of  the  Surro- 
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gate,  requiring  an  executor  or  administrator  to  render 
an  account  of  his  proceedings,  is  obeyed  in  this  man- 
ner, as  plainly  indicated  by  the  statute,  he  will  not 
have  made  the  proper  response  to  the  order. 

"  The  mandate  is  judicial  and  peremptory  as  to  him 
to  render  an  account  of  his  proceedings,  not  to  the 
extent  he  shall  deem  proper,  nor  a  part  of  his  pro- 
ceedings, but  his  proceedings  as  executor  from  the 
day  he  qualified  until  the  day  he  answers  the  order." 
Matter  of  Jones,  1  Redf,,  268. 

Of  course,  the  order  of  the  Surrogate  may  be  an- 
swered by  the  representative  of  the  decedent  filing 
with  the  court  the  releases,  duly  acknowledged,  of  all 
the  parties  interested  in  the  distribution  of  the  fund, 
either  as  legatees  or  next  of  kin.  Where  such  lega- 
tees or  distributees  are  dead,  similar  releases  should 
be  obtained  from  their  personal  representatives. 

Unless  the  account  filed  is  amended  within  ten  days, 
so  as  to  correspond  with  the  foregoing  directions,  a 
reference  will  be  ordered. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — January,  1890. 

Matter  op  Clark. 

In  the  matter  of  the  estate  of  D.  Lawrence  Clark^ 

dececLsed. 

Under  the  collateral  inheritance  tax  act  as  amended  in  1887  (Laws  1887, 
Ch.  718,  §  1),  money  on  depoait  in  this  state  and  a  hond  secored  by  a 


184    CASES  IN  THE  SURROGATES'  COURTS. 

MATTBB  OF  CLABK. 

mortgage  on  property  here  belonging  to  a  non-resident  decedent,  is 
subject  to  the  tax. 

Proceedings  for  the  collection  of  the  collateral  in- 
neritance  tax  on  certain  property  belonging  to  D. 
Lawrence  Clark,  deceased. 

The  facts  appear  in  the  opinion. 

John  MacDonald,  for  William  I.  Clabk,  execvJUyr, 

Bbnj.  F.  Dos  Fassos,  AMiatant  District  Attorney ,  for  the  comptroller. 

The  Surrogate. — Decedent  was  a  non-resident  of 
this  state,  but  left  both  real  and  personal  property 
herein. 

Counsel  for  the  executor  claims  that  the  personal 
property,  consisting  of  two  bank  accounts  and  a  bond 
secured  by  mortgage  on  real  estate  within  this  coun- 
ty, is  exempt  because  personal  property  follows  the 
situs  of  the  owner,  and  this  personal  property  is  in- 
tangible here. 

Section  1  of  chapter  713,  Laws  of  1887,  reads  as 
follows :  "  After  the  passage  of  this  act  all  property 

which  shall  pass  by  will or  if  such  decedent 

was  not  a  resident  of  this  state  at  the  time  of  death, 
which  property  or  any  part  thereof  shall  be  within 

this  state shall  be  and  is  subject  to  a  tax  of 

five  dollars  on  every  hundred  dollars." 

In  the  Matter  of  Enston,  113  iV.  T.  174,  the  Court 
of  Appeals,  while  holding  that  under  the  act  of  1885, 
the  property  of  a  non-resident  decedent  was  not  sub- 
ject to  this  tax,  says :  "  By  chapter  713  of  the  Laws 
of  1887,  section  1  of  the  act  of  1885  was  so  amended 
as  to  subject  to  its  operation  the  property  within  this 
state  of  a  non-resident  decedent " 


NEW  YORK  COUNTY,  JANUARY,  1890.      185 

MATTSB  OF  CLABK. 


In  a  recent  case,  State  v.  Dalrymple,  70  Md.  594, 
this  question  is  discussed  fully. 

The  Maryland  statute  says :  "  All  estates,  real,  per- 
sonal and  mixed,  money,  public  or  private  securities 
for  money  of  every  kind,  passing  from  any  person 
who  may  die  seized  and  possessed  thereof,  being  in 

this  state "  and  the  Court  of  Appeals  held  that 

"  being  in  this  state  "  refers  to  the  actual  situation  of 
the  property  and  not  to  the  constructive  situation. 
The  fact  that  the  decedent  was  a  non-resident  did  not 
affect  the  question. 

Judge  McSherry,  in  delivering  the  opinion  of  the 
court,  says :  "  The  tax,  we  have  said,  is  on  the  trans- 
mission of  the  property  *  being  in  the  state,'  and  no 
reason  has  been  assigned  or  can  be  suggested  why  the 
broad  language  of  statute  and  the  evident  design  of 
the  legislature  should  be  so  narrowed  and  restricted 
as  to  exempt  from  this  tax  the  property  of  a  non- 
resident actually  here,  notwithstanding  that  same 
property  may,  for  other  purposes,  be  treated  as  con- 
structively elsewhere.  K  we  adopt  the  view  insisted 
on  by  the  appellees,  it  would  result  in  a  discrimina- 
tion in  favor  of  the  non-resident,  and  against  our  own 
citizens — a  discrimination,  too,  which  the  legislature 
certainly  never  intended  to  make,  and  for  which  no 
warrant  whatever  can  be  found  in  the  plain  letter  of 
the  statute.  In  permitting  property  within  the  state, 
upon  the  death  of  its  owner,  to  pass  by  devise,  or  de- 
scent, or  distribution,  the  legislature  has  seen  fit, 
where  strangers  or  collateral  kindred  receive  it,  to 
exact  as  the  condition  upon  which  that  privilege  is 
granted,  the  tax  in  question.     The  imposition  and 
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collection  of  the  tax  cannot,  therefore,  depend  upon 
the  mere  accidental  residence  of  the  owner." 

In  the  case  of  San  Francisco  v.  Mackey,  22  Fed. 
Rep.  601,  cited  by  counsel  for  the  executor,  Judge 
SwAYNE  held  "  that  shares  of  stock  in  a  corporation 
are  intangible  property,  the  situs  of  which  follows 
that  of  the  owner,  and  are  tangible  where  the  owner 
is  tangible."  Such  shares  of  stock  are  simply  evi- 
dences of  indebtedness  not  by  any  person  or  corpora- 
tion within  the  commonwealth,  and  such  a  case  is 
easily  distinguishable  from  the  case  at  bar. 

In  this  case  the  personal  property  consists  of  money 
on  deposit,  and  a  bond  secured  by  a  mortgage  on  pro- 
perty here,  and  in  any  question  arising  out  of  these 
deposits  or  this  bond,  the  aid  of  the  courts  of  this 
state  must  be  invoked.  This  property  has  enjoyed 
the  protection  aflEorded  by  the  laws  of  this  state,  and 
must  pay,  as  the  condition  upon  which  the  privilege 
of  allowing  it  to  pass  is  granted,  the  tax  imposed  by 
the  law. 

Submit  order  confirming  the  report  of  the  appraiser 
and  assessing  and  fixing  the  tax. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOGATE. — January,  1890. 

Matter  of  Topping. 

In  the  matter  of  the  estate  of  Henry  Foster  Topping, 

deceased. 


Upon  an  application  for  permission  to  sell  real  estate  to  pay  the  debts  of 
the  decedent,  a  grantee  of  an  heir  can  show  in  opposition  thereto  that 
there  were  other  assets  besides  those  contained  in  the  inventory  avail- 
able for  the  payment  of  the  decedent's  debts,  though  the  inventory 
was  filed  by  the  heir  who  was  his  grantor. 

While  ordinarily  before  a  direction  is  given  for  the  sale  of  real  estate  to 
pay  the  debts  of  a  decedent,  all  the  personal  property  of  decedent 
should  be  applied,  to  the  payment  of  such  debts,  yet  the  court  can  di- 
rect a  sale  in  a  proper  case  wliere  all  the  personal  property  has  not 
been  so  applied  or  where  a  part  of  the  debts  ccmsists  of  demands 
which  are  doubtful  or  in  litigation.  But  reasonable  diligence  to  effect 
the  conversion  of  the  assets  into  money  and  their  application  to  the 
payment  of  the  debts  is  necessary  in  such  case. 

Where  it  is  shown  that  the  administratrix  who  applies  for  permission  to 
sell  the  real  estate  of  decedent  for  such  purpose  has  made  no  attempt 
to  collect  the  proceeds  of  a  sale  of  some  of  the  decedent's  personal  pro- 
perty by  a  former  administrator,  it  not  being  shown  that  such  an  at- 
tempt would  have  been  futile,  reasonable  diligence  is  not  exercised  by 
the  administratrix,  and  her  application  to  sell  the  real  estate  will  be  de- 
nied. 

A  Surrogate  obtains  jurisdiction  to  order  a  sale  of  the  real  estate  of  a  dece- 
dent for  the  payment  of  debts  if  a  petition  is  filed  therefor  within  three 
years  from  the  granting  of  letters  of  administration,  although  the  ci- 
tation is  not  returnable  until  after  such  period. 

Motion  to  confirm  the  report  of  a  referee  in  pro- 
ceedings to  sell  real  estate  belonging  to  the  estate  of 
Henry  Foster  Topping  deceased,  for  the  payment  of 
debts. 

The  facts  appear  in  the  opinion. 
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Daitibl  Finn,  for  coniMtayit, 

The  Surrogate. — ^The  present  is  an  application  by 
the  administratrix  of  the  decedent  for  the  sale  of  his 
real  estate  for  the  payment  of  his  debts.  The  grantee 
of  decedent's  heir  contests  the  application.  The  ref- 
eree to  whom  the  issues  were  referred  has  filed  his 
report.  The  petitioner  excepts  to  the  admission  by 
the  referee,  against  her  objection,  of  certain  evidence 
adduced  to  show  the  existence  of  assets  in  addition  to 
those  mentioned  in  the  inventory,  which  came  to  the 
hands  of  the  administrator  whom  petitioner  succeeded. 
Such  administrator  was  the  only  heir  of  the  decedent, 
and  was  the  grantor  of  the  real  estate  in  question. 
The  contestant  is  the  grantee.  The  latter  has  filed 
exceptions  to  the  findings  of  the  referee.  These  in- 
volve the  following  questions : 

First — Whether  the  referee  was  right  in  finding 
that  the  debts  mentioned  in  his  first  finding  were  es- 
tablished as  debts  against  decedent's  estate ; 

Second — Whether  there  was  sufficient  personal  es- 
tate available  for  their  payment. 

The  evidence  whose  admission  is  the  subject  of  the 
administratrix's  exception,  was  properly  received.  It 
was  entirely  competent  for  the  contestant  to  show 
that  there  were  other  assets  besides  those  contained 
in  the  inventory  available  for  the  payment  of  the 
debts  sought  to  be  collected  from  his  property,  despite 
the  fact  that  the  inventory  was  filed  by  his  grantor. 

The  exception  of  the  contestant  with  respect  to  the 
holding  of  the  referee  in  his  first  conclusion  of  law  as 
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to  the  debts  established  against  the  estate,  is  over- 
ruled. The  evidence  sustains  the  conclusion.  The 
referee  finds  and  the  evidence  shows,  that  in  addition 
to  the  property  inventoried  there  was  certain  other 
personal  property  left  by  the  decedent  which  was  sold 
by  the  former  administrator  for  $646.  There  is  noth- 
ing to  show  that  this  amount  was  ever  applied  to  the 
payment  of  decedent's  debts,  or  that  diligent  effort 
was  made  to  collect  it  or  effect  such  application.  For 
aught  that  appears  it  is  readily  collectible.  Certain 
stock  which  was  inventoried  as  valueless  was  sold  by 
the  former  administrator  for  $1,500.  Of  this  $250 
were,  it  seems,  allowed  as  a  commission  upon  the  sale, 
and  $950  paid  to  the  attorney  of  the  administrator 
for  collecting  certain  notes  received  as  the  purchase 
price  of  the  stock  and  for  rendering  other  services  of 
a  trifling  character  to  the  administrator.  It  is  not  en- 
tirely clear  f rom^  the  evidence  that  this  payment  to 
the  attorney  was  not  in  part  for  other  services  than 
those  performed  for  him  as  administrator. 

Ordinarily,  it  is  necessary,  before  a  direction  is 
given  for  a  sale  such  as  is  sought  to  be  effected  here, 
that  all  the  personal  estate  should  be  first  applied  to 
the  payment  of  the  debts.  Corwin  v.  Merritt,  3  Barh. 
346 ;  Moore  v.  Moore,  14  Barh.  29-30 ;  Forbes  v. 
Halsey,  26  N.  T.  64 ;  Tucker  v.  Tucker,  4  Ahh.  App. 
Dec.  433-4. 

It  is,  however,  entirely  competent  for  the  court  in 
a  proper  case  to  direct  a  sale  where  all  the  personal 
property  has  not  been  so  applied,  or  where  a  part  of 
the  debts  consists  of  demands  which  are  doubtful  or 
are  in  litigation.     But  reasonable  diligence  to  effect 
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the  conversion  of  the  assets  into  money,  and  their  ap- 
plication to  the  payment  of  the  debts,  is,  in  such  case, 
necessary.  Farrington  v.  King,  1  Bradf.  185 ;  Skid- 
more  V.  Romaine,  2  Bradf.  122 ;  Moore  v.  Moore,  14 
Barb.  29-30  ;  Bridge  v.  Swain,  3  Redf,  490 ;  Code  of 
Civil  Procedure,  section  2759,  subd.  5. 

I  am  not  satisfied,  upon  the  evidence  submitted, 
that  such  diligence  has  been  exhibited  by  the  admin- 
istratrix. Unless  the  petitioner  can  show  that  an  at- 
tempt to  collect  from  her  predecessor  any  of  the  assets 
for  which  he  is  liable,  would  be  futile,  the  attempt  to 
recover  such  assets  should  be  made  before  an  order 
directing  the  sale  of  the  real  estate  should  be  granted. 

This  matter  may,  if  petitioner  elect,  be  referred 
back  to  the  referee  for  proof  as  to  the  petitioner's 
ability  to  collect  the  assets,  and  as  to  such  efiEorts  as 
she  may  have  already  made  for  the  purpose.  In  case 
she  should  not  so  elect,  an  accounting  to  establish  the 
liability  of  the  former  administrator  to  the  estate  and 
the  ability  of  the  petitioner  to  realize  upon  it  will  be 
necessary.  In  case  the  course  last  indicated  is  adopt- 
ed, this  application  will  be  suspended  to  await  the 
result.  The  conclusion  which  I  have  reached  neces- 
sitates the  overruling  of  the  referee's  second  and  third 
conclusions  of  law. 

It  is  claimed  that  this  proceeding  was  not  com- 
menced within  three  years  since  the  granting  of  let- 
ters of  administration  to  the  former  administrator,  and 
that  therefore  the  court  was  without  jurisdiction  to 
entertain  it.  The  letters  were  issued  November  23, 
1885.  The  petition  was  filed  herein  November  2l8t, 
1888.     The  citation,  although  returnable  after  the 


CHAUTAUQUA  COUNTY,  FEBRUARY,  1890.   191 

MATTBB  OP  BOLPH. 

lapse  of  three  years  since  the  issuance  of  the  letters, 
was  issued  at  the  same  time  the  petition  was  filed. 
The  petition  having  been  filed  within  the  three  years, 
the  court  acquired  jurisdiction  of  the  proceeding. 
(Section  2750  Code  Civil  Procedure ;  Matter  of  Gou- 
raud,  95  N.  T.  256 ;  Matter  of  Phalen,  51  Hun  208. 


<^»»» 


Chautauqua  County.— Hon.  DANIEL  SHERMAN, 

Surrogate. — February,  1890. 

Matter  op  Rolph. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Jake  E.  Rolph  as  administratrix  of  Worthy 
M.  Rolph. 

Where  an  administratrix,  the  widow  of  decedent,  and  also  appointed  gen- 
eral guardian  of  his  and  her  children  has  applied  the  personal  estate 
partly  to  some  necessary  repairs  to  the  dwelling-house  of  decedent  com- 
menced by  him  before  his  decease,  and  necessary  to  make  the  house 
tenantable  for  herself  and  the  minor  children  of  decedent,  and  partly  in 
good  faith  to  the  payment  of  incumbrances,  taxes  and  insurance  on  the 
real  estate  which  payments  were  necessary  for  the  preservation  of  the 
property  of  the  estate  and  beneficial  to  the  minors  her  wards  who 
lived  with  and  were  maintained  by  her,  such  payments  will  be  allowed 
upon  an  accounting  by  her  as  such  administratrix. 

Accounting  by  Jane  E.  Rolph  as  administratrix  of 
Worthy  M.  Rolph,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

H.  C.  Kikosbury,  firr  the  adminiBtrairix. 
Van  Duzbn  A  Mabtin,  for  contestants. 
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The  Surrogate. — The  deceased  died,  intestate,  Au- 
gust 12,  1880,  leaving,  him  surviving,  Jane  E.  Rolph, 
his  widow,  now  Williams,  and  four  minor  children,  of 
the  ages  of  thirteen,  ten,  and  seven  years,  and  the 
youngest  seven  months.  He  owned  at  the  time  of  his 
death  a  farm  of  51  acres  in  the  town  of  Stockton,  of 
the  estimated  value  of  about  $1,200,  and  personal 
property  of  the  value  of  about  $500,  and  besides  hav- 
ing insurance  on  his  life  of  about  $2,000,  payable  to 
his  estate.  The  widow  was  appointed  administratrix 
on  August  21,  1880,  nine  days  after  the  decease  of 
her  husband,  and  collected  such  insurance,  and  took 
possession  of  the  personal  property,  and  an  inventory 
was  duly  made  and  filed,  September  13th  of  the  same 
year,  showing  the  value  of  personal  property,  includ- 
ing such  insurance,  at  about  $2,567,  and  including  the 
widow's  statutory  exemption  of  $150  set  off  to  her 
therein.  The  said  widow  and  administratrix  was  duly 
appointed  guardian  of  the  persons  and  property  of  her 
four  minor  children,  November  15,  1880,  and  duly 
qualified,  and  has  not  been  discharged.  During  sev- 
eral weeks  prior  to  his  death,  the  deceased  had  been 
purchasing  lumber  and  materials,  and  making  neces- 
sary repairs  on  the  small  dwelling-house  on  the  farm 
where  he  and  his  family  lived.  He  had  employed 
mechanics  and  workmen  in  making  such  repairs,  and 
owed  them  therefor,  and  for  such  materials^  about 
$160.  The  deceased  was  suddenly  killed,  by  an  acci- 
dent, when  at  work  on  his  farm,  and  when  his  corpse 
was  taken  to  the  house,  on  the  day  of  his  death,  the 
principal  rooms  in  the  house  were  filled  with  lumber 
and  materials  for  such  repairs,  and  rubbish,  which  his 
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neighbors  removed.  There  was  then  a  mortgage  on 
the  farm,  executed  by  the  deceased,  in  his  lifetime, 
to  one  Groodrich,  on  which  there  was  due  about  ^700. 
After  the  death  and  burial  of  her  husband,  the  widow 
completed  the  repairs  upon  the  house,  according  to 
his  previous  plans,  at  an  additional  expense  of  about 
$160.  I  find  that  such  repairs  were  necessary  for  the 
preservation  of  the  property,  and  to  make  the  house 
tenantable  for  her  and  her  children. 

The  widow,  Mrs.  Rolph,  was  married  to  one  Will- 
iams on  January  24,  1881,  and  had  by  him  a  child, 
which  thereafter  lived  with  her  in  the  house  on  the 
farm  until  March,  1888 ;  he  assisting  her  in  carrying 
it  on,  and  in  the  support  of  her  children,  and  she  as- 
sisting in  the  care  and  support  of  his  child.  Mrs. 
WilUams,  after  her  appointment  as  administratrix  and 
guardian  for  her  children,  paid  the  amount  due  upon 
the  mortgage,  being  $712.65,  and  paid  taxes  on  the 
farm  from  year  to  year  until  1888,  $66.75,  and  insurr 
ance,  $19.75,  stated  in  the  account  herein,  and  also 
paid  for  such  necessary  repairs,  as  I  find,  in  amount 
$320,  making  in  all  $1,119.15,  which  she  paid  from 
the  personal  property  of  the  estate ;  all  of  which,  I 
find,  were  necessary  for  the  protection  and  preserva- 
tion of  the  property  of  the  estate,  and  especially  so 
for  the  interest  of  her  said  four  minor  children,  who 
Uved  with,  and  were  educated  and  supported  by  her 
on  the  farm,  until  March,  1888.  It  should  be  borne 
in  mind  that  this  widow,  in  making  such  payment  for 
the  benefit  of  her  minor  children,  and  against  her 
own  interest,  would  otherwise  have  been  entitled,  on 
settlement  of  her  accounts  as  administratrix,  to  the 
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distributive  share  of  one  third  of  said  1 1,119.15, 
which,  with  interest  from  the  time  of  accounting, 
hereinafter  mentioned,  on  March  20,  1882,  before  the 
then  Surrogate,  would  amount  to  about  ^500.  It  ap- 
pears that  the  administratrix,  on  March  20,  1882, 
went  personally  and  alone  to  the  office  of  the  Surro- 
gate of  Chautauqua  county,  and  there  made  petition 
and  her  account,  drawn  by  one  of  his  clerks,  on  settle- 
ment of  her  accounts  as  administratrix,  and  on  that 
day  such  Surrogate,  without  the  service  of  any  cita- 
tion upon  her  minor  children,  and  without  any  special 
guardian  being  appointed  to  protect  their  rights,  made 
a  decree  substantially  allowing  the  several  items  above 
named,  paid  by  her  for  taxes,  repairs,  insurance,  and 
upon  said  mortgage,  and,  after  allowing  her  for  pay- 
ment of  other  debts  of  the  deceased,  and  funeral 
expenses  and  expenses  of  administration,  found  re- 
maining in  her  hands  from  the  personal  property  of 
the  estate  the  sum  of  $120.69  only. 

Petition  was  recently  made  by  one  of  her  daugh- 
ters, now  married,  of  the  age  of  20  years,  for  an  ac^ 
counting  herein  by  the  administratrix,  and  to  set 
aside  such  former  accounting  as  irregular  and  void,  on 
the  grounds  that  no  notice  was  served  upon  the  chil- 
dren, and  no  special  guardian  was  appointed  for  them, 
and  for  other  alleged  errors ;  and,  upon  service  of  a 
citation  issued  upon  such  petition,  the  administratrix 
appeared,  and  filed  her  petition  for  an  accounting, 
and  all  parties  interested  were  duly  served  with  cita- 
tions, and  upon  the  return-day  thereof  a  special  guar^ 
dian  was  appointed  for  such  of  the  heirs  as  were 
minors,  ^nd  all  parties  interested  appeared,  and  con- 
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sented  that  such  accounting  before  said  former  Surro- 
gate should  be  opened,  and  the  same  was  opened  and 
set  aside ;  and  thereupon  said  administratrix  filed  her 
account,  and  the  said  contestants  objected  to  the  above- 
named  items  upon  the  grounds  that  the  administratrix 
had  no  legal  right  to  pay  same  from  the  personal  pro- 
perty of  the  estate,  for  the  benefit  of  the  real  estate, 
and  that  the  Surrogate's  Court  had  no  jurisdiction  to 
allow  them.  It  was  claimed  on  the  part  of  the  ad- 
ministratrix, the  petitioner,  that  she  was  general  guar- 
dian of  said  minor  children  at  the  time  such  payments 
were  made,  and  that  she  paid  same  as  such  guardian. 
I  am  strongly  of  the  opinion  that  the  disputed  items 
should  be  credited  to  the  administratrix  in  this  very 
exceptional  case,  under  the  authority  of  the  Surrogate 
to  settle  estates  and  make  distribution.  The  strong- 
est claims  of  equity  and  justice  would  seem  to  require 
that  statutes  passed  to  protect  estates  and  the  rights 
of  the  widow  and  the  minors  should  not  be  so  con- 
strued as  to  wreck  estates,  or  do  injustice  to  any  one. 
There  is  no  doubt  but  the  administratrix  acted  in  per- 
fect good  faith  in  all  she  has  done,  acting  under  the 
approval  of  the  Surrogate,  to  whom  she  applied  for 
direction  and  advice.  The  learned  counsel  for  the 
contestants  strongly  contend  that  the  administratrix, 
although  being  guardian  for  her  minor  children,  had 
no  legal  right  to  pay  these  disputed  claims  from  the 
personal  property  of  the  estate,  and  that  the  Surro- 
gate's Court  has  no  jurisdiction  to  allow  them  to  her 
in  this  accounting ;  that  to  do  so  would  be  an  attempt 
to  settle  the  account  in  this  proceeding  as  between 
the  guardian  and  her  wards,  and  would  be  void  for 
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want  of  jurisdiction ;  and  cite  the  following  authori- 
ties to  sustain  their  position.  1  Rev.  Stat.  (8th.  ed., 
p.  2461),  p.  749,  §  4 ;  Cornwell  v.  Deck,  2  Redf.  87 ; 
Wilcox  V.  Smith,  26  Barb.  316 ;  Diaper  v.  Anderson, 
37  Barb.  168 ;  Code  of  Civil  Procedure,  §  2847 ;  Mat- 
ter of  Hawley,  104  N.  Y.  250 ;  Ferrin  v.  Myrick,  41 
N.  r.  315;  Schmittler  v.  Simon,  101  N.  F.  554; 
Delaware  L.  &  W.  R.  R.  Co.  v.  Gilbert,  44  Eun  204. 
I  am  of  the  opinion,  from  a  careful  examination  of 
these  authorities,  that,  while  they  confirm  the  long- 
established  rule  that,  generally,  an  administrator  has 
nothing  to  do  with  the  real  estate  of  the  intestate,  yet 
they  do  not  appear  to  dispose  of  the  real  issue  involved 
in  this  accounting,  under  the  exceptional  state  of  facts 
disclosed  by  the  evidence  herein.  In  no  one  of  the 
cases  cited  was  the  administrator,  while  making  re- 
pairs, paying  taxes,  and  mortgages  upon  the  real 
estate  of  the  deceased,  at  the  same  time  acting  as 
general  guardian  of  his  wards,  being  the  sole  heirs  at 
law  of  the  intestate.  This  is  not  an  attempt  to  settle 
accounts  as  between  the  guardian  and  her  wards,  over 
which  the  Surrogate's  Court  could  not  entertain  juris- 
diction, as  was  the  case  in  Banks  v.  Taylor,  10  Abb. 
199.  The  case  of  Shepard  v.  Stebbins,  48  Bun  247, 
(decided  by  the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  in  1888,)  appears  to  be  squarely 
in  point,  the  facts  in  which  case  are  very  similar  to 
those  in  this  proceeding ;  and  the  conclusions  of  law, 
as  stated  in  the  opinion  of  the  court,  written  by  Mar- 
tin, J.,  conserve  equity  and  justice,  and  are  clearly 
set  forth  in  the  head-note  of  the  case,  as  follows: 
"  Where  an  administrator,  who  is  also  a  general  guar- 
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dian  of  the  children  of  an  intestate,  with  the  approval 
and  consent  of  the  other  general  guardians  of  the 
children,  in  perfect  good  faith,  and  with  the  honest 
and  earnest  purpose  of  promoting  the  welfare,  com- 
fort, and  best  interest  of  their  wards,  and  of  their 
estate,  determines  to  keep  the  family  of  children  to- 
gether upon  the  homestead  farm  of  the  intestate,  and 
expends  certain  sums  of  money  received  by  him  as 
administrator  in  the  payment  of  taxes  on  the  farm, 
and  for  material  and  labor  employed  in  the  care  of, 
and  in  making  repairs  to,  the  real  estate,  and  in  the 
support  and  education  of  the  children,  and  the  expend- 
itures so  made  are  such  that,  if  permission  had  been 
asked  of  the  court  to  make  the  same,  such  authority 
would  have  been  given,  the  acts  of  the  administrator 
and  guardian  in  thus  expending  the  money  belonging 
to  the  estate  of  the  intestate  will  be  approved,  and  his 
accounts  will  be  allowed  and  passed  by  the  court. 
The  claim  for  the  support  and  maintenance  of  the 
family  of  the  testator  should  not  be  disallowed  because 
a  separate  account  was  not  kept  of  such  expenditures 
made  for  each  of  the  infant  children,  as  such  an  ac- 
count will  be  quite  impossible  where  the  children  are 
all  given  a  common  Jiome,  and  the  necessaries  for  all 
are  supplied  from  one  common  fund."  The  conclu- 
sions reached  by  the  Supreme  Court  in  the  above  case 
are  well  sustained  by  the  following  authorities:  2 
Rev.  Stat.  (8th  ed.,  p.  2613),  p.  152,  §  20;  2  Perry  on 
Trusts,  §  607 ;  Torry  v.  Black,  58  N.  T.  185 ;  Emer- 
son v.  Spicer,  46  iV.  Y.  596;  White  v.  Parker,  8 
Barh.  52 ;  Copley  v.  O'Neil,  39  How.  Pr.  41 ;  Hyland 
V.  Baxter,  98  N.  T.  610 ;  Haight  v.  Brisbin,  100  N. 
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Y.  222 ;  and  by  other  cases  cited  in  opinion  in  Shep- 
ard  V.  Stebbins.  I  direct  a  decree  allowing  the  account 
of  the  administratrix  as  presented  and  filed,  except  as 
to  the  item  of  $100  for  money  lent,  not  proved,  and 
allowing  claim  for  $385  for  repairs  at  $320,  costs  to 
be  paid  out  of  the  estate. 


♦^•»» 


O&ANGE  County.— Hon.  ROSWELL  C.  COLEMAN, 

Surrogate — ^February,  1890. 

Matter  of  Rogers. 

In  the  matter  of  the  estate  of  John  L.  Rogers,  de- 
ceased. 

A  bequest  in  a  will  in  payment  of  a  debt,  and  not  as  a  gift,  is  not  subject 
to  the  collateral  inheritance  tax. 

Under  this  rule  where  testator  In  his  will  f<ave  and  bequeathed  to  a  credit- 
or for  whose  security  testator  had  effected  insurance  on  his  life  "any 
and  all  benefits  so  far  as  his  interests  may  appear  and  be  proved  "  in 
his  membership  in  a  mntual  aid  association  such  bequest  was  not  sub- 
ject to  the  collateral  inheritance  tax  because  the  creditor  and  legatee 
took  only  to  the  extent  of  such  debts  as  he  could  prove  against  the  es- 
tate. 

Proceedings  for  the  collection  of  the  collateral  in- 
heritance tax  on  the  estate  of  John  L.  Rogers,  de- 
ceased. 

D.  A  SooTT,  for  Mabt  E.  Kooeks,  widow. 
Throdobk  Milleb,  for  John  B.  Hillyeb. 

The  Surrogate. — By  an  instrument  which  has  been 
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admitted  to  probate  as  the  will  of  John  L.  Rogers, 
who  died  a  resident  of  this  county,  October  12,  1889, 
it  is  provided  as  follows : 

"  I  hereby  give  and  bequeath  to  J.  B.  Hillyer  of  74 
Broadway,  New  York  City,  any  and  all  benefit  so  far 
as  his  interest  may  appear  and  be  proved.  The  bal- 
ance and  remainder  to  my  wife and  any  and 

all  benefit  and  moneys  which  may  accrue  or  become 
due  and  payable  at  my  decease  under  and  by  virtue 
of  my  membership  in  the  Northwestern  Masonic  Aid 
Association  of  Chicago." 

It  appears  that  the  testator  in  order  to  secure  an 
indebtedness  to  J.  B.  Hillyer  effected  an  insurance 
upon  his  life  with  the  Masonic  Aid  Association,  and 
there  is  now  due  Hillyer  upon  this  indebtedness 
$5,163.39,  as  ascertained  and  reported  by  the  apprais- 
er appointed  under  chapter  713  of  the  laws  of  1887. 
It  is  claimed  that  this  sum  is  not  liable  to  the  tax  im- 
posed  by  the  act  mentioned ;  that  it  is  not  a  gift,  leg- 
acy or  inheritance  within  the  meaning  of  that  act. 

The  act  is  entitled  "  An  act  to  tax  gifts,  legacies 
and  collateral  inheritances,"  and  the  property  made 
subject  to  tax  by  section  1  is,  all  property  which  shall 
pass  by  will,  or  by  the  intestate  laws  of  this  state  from 
any  person  who  may  die  seized  or  possessed  of  the 
same. 

It  does  not  appear  to  whom  the  insurance  would 
have  been  payable,  if  there  had  been  no  will,  and  I 
do  not  suppose  that  is  material  in  this  proceeding,  for, 
if  the  will  had  not  contained  the  provision  in  favor  of 
Hillyer,  the  wife  would  have  taken  it  all  under  the 
will,  and  the  fund  therefore  would  not  be  taxable. 
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Whether  Hillyer  takes  anything  under  the  will  de- 
pends upon  his  being  able  to  prove  a  debt.  He  takes 
nothing  if  there  was  no  debt.  So  that  while  he  may 
be  entitled  to  receive  something  by  virtue  of  the  will, 
he  does  not  get  it  as  a  gift  but  as  payment  of  a  debt. 
It  may  be  that  unless  he  had  been  provided  for  in  this 
way  by  the  will,  Hillyer  would  not  have  been  able  to 
collect  his  debt,  by  reason  of  the  terms  of  the  contract 
of  insurance ;  still,  as  I  have  said,  whatever  he  may 
get,  even  by  virtue  of  the  will,  is  simply  the  payment 
of  his  debt.  The  words  "give  and  bequeath"  are 
employed  by  the  testator,  but  I  do  not  think  that 
thereby  any  added  force  or  character  was  given  Hill- 
yer's  claim,  and  the  use  of  them  accomplished  nothing 
more  than  the  usual  general  direction  in  wills  to  pay 
debts  and  funeral  expenses. 

I  am  therefore  of  opinion  that  the  money  received 
by  Hillyer  is  not  a  gift,  legacy  or  inheritance,  or  pro- 
perty which  has  passed  by  will  from  a  person  who  has 
died  seized  or  possessed  of  the  same. 

A  bequest  in  satisfaction  of  a  debt  has  been  held  to 
be  within  the  definition  of  a  legacy.  Orton  v.  Orton, 
3  ^66.  App.  Dec.  411,  414,  but  I  doubt  if  the  word 
"legacy"  is  used  in  so  broad  a  sense  in  this  act. 
A  legacy  naturally  implies  bounty  or  benevolence. 
Lockyer  v.  Simpson,  Mosely,  300 ;  Clark  v.  Sewell,  3 
Atk.  98 ;  and  it  has  been  held  that  so  far  as  a  legacy 
is  applied  to  pay  a  debt  it  is  no  legacy  but  is  a  pay- 
ment, and  not  a  gift.  Rawlins  v.  Powell,  1  P.  Wm. 
299 ;  Cuthbert  v.  Peacock,  1  Salk.  155. 

Having  reached  this  conclusion,  it  is  not  necessary 
to  consider  whether  under  the   circumstances^  the 
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money  being  received  as  a  benefit  from  an  aid  asso- 
ciation after  death  of  a  member  it  can  properly  be 
considered  property  that  has  passed  '^  from  a  person 
who  may  die  seized  or  possessed  of  the  same,"  which 
I  «a  Jlined  ve,y  m„Jh  to  doubt. 


-•^■•^•t- 


Wbstchbstbr  County,— Hon.  OWEN  T.  COFFIN, 

Subrogate. — March,  1890, 

Matter  op  Peck. 
In  the  matter  of  the  estate  of  Sarah  E.  Peck,  deceased. 

A  legacy  of  five  hundred  dollars  payable  at  the  end  of  a  year  from  the  date 
of  the  letters  testamentary  is  not  sabject  to  the  collateral  inheritance 


The  deceased,  by  her  will,  bequeathed  $500  to  the 
Board  of  Home  Missions  of  the  Presbyterian  Church 
in  the  United  States  of  America,  and  $500  to  the 
Board  of  Foreign  Missions  of  the  same  church,  and 
the  question  has  been  presented  as  to  whether  these 
legacies  are  subject  to  taxation,  by  reason  of  their 
amounts,  tmder  the  Collateral  Inheritance  act.  Other 
questions  are  also  submitted. 

F.  B.  Chkdbby,  f<yr  Thomas  B.  Peck,  executor, 
JoHK  E.  Pabsoks,  for  Board  qf  Home  Missions. 

The  Subrogate. — ^The  first  question  to  be  consid- 
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ered  is  whether  the  bequests  of  $500  are  subject  to 
the  tax.  By  the  first  section  of  the  act  (chap.  713, 
Laws  of  1887),  it  is  provided  that  the  estate  be- 
queathed to  any  person  or  corporation,  not  exempt, 
^^  shall  be  and  is  subject  to  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  clear  market  value  of 

such  property, provided  that  an  estate  which 

may  be  valued  at  a  less  sum  than  five  hundred  dollars 
shall  not  be  subject  to  such  duty  or  tax."  By  the 
fourth  section  the  tax  is  made  due  and  payable  at  the 
death  of  the  decedent.  By  the  thirteenth  section  the 
appraiser  is  required  to  appraise  such  property  so  be- 
queathed, at  its  fair  and  market  value,  and  on  his  re- 
port the  Surrogate  must  assess  and  fix  the  then  ca^h 
value  of  the  same. 

Now,  it  has  been  finally  settled,  after  many  con- 
flicting decisions,  by  the  case  of  Thorn  v.  Garner, 
1 13  If.  Y.  198,  that  a  legacy,  not  sooner  payable,  and 
not  given  for  support,  will  draw  interest  only  from  a 
year  after  the  date  of  the  letters  testamentary.  It 
certainly  seems  very  clear  that  such  legacies  as  are 
here  bequeathed,  payable  at  the  end  of  one  year,  are 
not  of  the  fair  market  or  cash  value  of  $500  each. 
No  business  man  would  so  regard  them.  Each  would 
be  of  the  value  of  the  amount,  less  the  interest  until 
payable.  Suppose  a  testator  were  to  bequeath  the 
same  sum  to  a  person  not  exempted  from  the  tax, 
payable  at  the  end  of  five  years  from  decedent's  death, 
it  certainly  would  not,  for  the  purposes  of  taxation,  be 
assessed  at  a  market  or  cash  value  of  $500. 

One  of  the  learned  counsel  has  aptly  likened  the 
case  to  that  of  a  promissory  note,  made  payable  one 
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year  from  date.  Its  cash  value  would  be  the  amount, 
less  interest,  say,  $475.  There  is  now  pending  before 
me  a  will  wherein  a  bequest  of  $2,500  is  made  to  a 
person  whose  legacy  is  subject  to  the  tax,  payable  in 
four  equal  semi-annual  installments,  the  first  payment 
to  be  made  six  months  after  the  death  of  the  testator. 
It  is  perfectly  apparent  that  the  clear  market  value 
of  the  legacy  is  less  than  $2,500. 

The  proposition  seems  too  plain  for  argument.  It 
must,  therefore,  be  held  that  the  legacies  in  question 
are  not  subject  to  taxation  under  the  act,  and  it  would 
thus  appear  that  the  view  expressed  in  the  Matter  of 
Jones,  6  Dera.  30,  to  the  effect  that  cash  legacies  re- 
quire no  appraisal,  needs  some  modification. 

Jared  V.  Peck,  a  brother  of  the  testatrix,  was  be- 
queathed the  income  for  life  of  a  sum  amounting  to 
about  $33,000.  At  his  death  it  is  given,  in  taxable 
shares,  to  persons  whose  interests  are  subject  to  the 
tax.  The  questions  are  presented  as  to  whether  the 
tax  on  these  shares  shall  be  paid  out  of  the  principal 
fund,  or  by  the  legatees  in  remainder  on  their  failure 
to  give  bonds  as  provided  by  section  two,  and,  if  such 
bonds  shall  not  be  given,  how  can  payment  be  en- 
forced ? 

The  parties  in  interest  do  not  seem  to  be  before  me 
in  such  an  attitude  as  to  warrant  a  determination  of 
these  questions  in  such  manner  as  would  be  binding 
upon  them,  or  to  enable  me  to  make  a  decree  on  the 
subject  that  could  be  enforced.  When  the  matters 
shall  be  properly  presented,  doubtless  a  mode  of  co- 
ercing payment  may  be  found. 
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New  York  Cotjnty.— Hon.  RASTUS  S.  RANSOM, 

SuBEOGATB. — January,  1890. 

Matter  op  Sterk. 

In  the  matter  of  the  application  for  revocation  of  let' 
ters  testamentary  issued  under  the  will  of  Jo- 
seph Stern^  deceased. 

One  who  subsequent  to  the  death  of  a  testator  has  sold  goods  to  a  firm  com- 
posed of  the  surviving  partner  of  testator  and  the  executor  and  execu- 
trix, as  such,  of  testator,  which  business  was  continued  under  a  provision 
of  the  will  that  the  executor  could  only  devote  to  the  purposes  of  the 
business  so  much  of  the  estate  as  was  already  at  testator's  death  in- 
vested therein,  is  not  a  creditor  of  the  estate,  and  cannot  as  such  ap- 
ply under  section  2686  of  the  Ck>de  of  Civil  Procedure  for  revocation  of 
letters  testamentary  issued  to  the  executors  of  deceased. 

Such  creditor  has  only  a  remedy  so  far  as  the  estate  of  decedent  is  con- 
cerned, against  the  assets  embarked  in  the  business  which  are  simply 
an  inyestment  of  the  estate  and  has  no  claim  against  the  executors  and 
executrix  as  such. 

Application  for  the  revocation  of  letters  testa- 
mentary issued  to  the  executors  of  Joseph  Stem,  de- 
ceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Fbanklin  Bien,  for  petitioner. 

Daniel  G.  Rollins,  and  M.  W.  Platzek,  for  the  executrix. 

The  Surrogate. — ^This  is  an  application  under  sec- 
tion 2685  of  the  Code  for  the  revocation  of  letters  tes- 
tamentary. No  answering  affidavits  are  filed.  The 
counsel  for  the  respondents  interposed  an  elaborate 
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brief,  however,  which  must  be  considered  in  the  na- 
ture of  a  demurrer. 

The  petitioner  applies  as  a  creditor.  The  nature 
of  his  claim  will  appear  by  the  following  facts :  By 
the  provisions  of  the  will  the  executors  were  author- 
ized to  continue  the  business  in  which  decedent  had 
been  engaged  during  his  lifetime.  Subsequent  to  the 
death  of  the  testator  and  while  the  business  was  being 
conducted  by  the  firm  composed  of  the  surviving 
partner  and  the  executor  and  executrix,  as  such,  the 
petitioner  sold  goods  to  the  said  firm. 

Under  the  decisions  a  debt  accruing  under  such  cir^ 
cumstances  can  only  be  collected,  so  far  as  the  estate 
of  deceased  is  concerned,  from  the  assets  which  were 
in  the  business.  Under  the  terms  of  the  will  the  ex- 
ecutors could  only  devote  to  the  purposes  of  the  bus- 
iness so  much  of  the  estate  as  was  already  at  testator's 
death  invested  therein.  The  creditor  could  not  col- 
lect his  claim  from  assets  not  properly  embarked  in 
the  business.  Willis  v.  Sharp,  113  N.  Y.  586 ;  Same 
V.  Same,  115  N.  Y.  396. 

A  point  is  made  by  the  respondents  that  the  peti- 
tioner has  no  standing  to  make  the  application.  In 
this  contention  I  think  they  are  correct.  The  only 
persons  under  the  section  who  can  apply  are  creditors 
or  persons  interested  in  the  estate  of  decedent.  The 
petitioner  is  not  a  person  "  interested  in  the  estate  of 
decedent,"  as  creditors  are  expressly  excepted  by  the 
language  of  subdivision  11,  section  2514,  which  de- 
fines the  term  "persons  interested"  where  used  in 
the  act. 

To  sustain  his  right  to  petition,  therefore,  he  must 
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be  a  creditor.  The  term  "creditor"  is  defined  by 
subdivision  3  of  section  2514,  which,  when  parar 
phrased,  will  read  as  follows :  A  creditor  is  a  person 
having  a  claim  or  demand  upon  which  a  judgment  for 
a  sum  of  money  could  be  recovered  in  an  action. 

Now,  as  there  can  be  no  doubt  that  the  present  pe- 
titioner could  not  recover  upon  his  demand  as  against 
any  assets  of  the  estate  not  properly  employed  by  the 
executors  in  the  business  continued  subsequent  to  the 
death  of  the  testator,  but  would  be  confined  as  to  his 
recovery  to  such  assets,  it  is  clear  that  he  is  not  a 
creditor  of  the  estate,  for  the  estate  would  properly 
include  both.  He  is  simply  a  creditor  as  to  the  fund 
against  which  he  might  recover  judgment,  which  is 
simply  an  asset  or  investment  of  the  estate.  This 
view  is  emphasized  by  the  consideration  that,  apart 
from  the  authority  to  continue  the  business,  the  debt 
having  accrued  subsequent  to  the  death  of  the  dece- 
dent, the  petitioner  would  not  have  been  a  creditor 
either  of  the  estate  or  of  the  decedent ;  he  would  have 
had  a  claim  only  against  the  executor  personally. 
This  is  true  notwithstanding  a  court  of  equity  will 
sometimes,  where  the  executor  is  shown  to  be  insol- 
vent, permit  such  a  creditor  to  have  the  assets  of  the 
estate  applied  to  the  payment  of  his  claim. 

Apply  the  test  suggested  by  subdivision  3  of  sec- 
tion 2514.  Could  the  petitioner  recover  a  judgment 
for  a  sum  of  money  against  the  respondents  on  its 
claim  ?  Unless  it  could,  it  would  not  be  included  in 
the  term  "  creditor.'*  While  it  might  have  recourse 
to  so  much  of  the  estate  as  was  properly  embarked  in 
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the  business,  it  is  clear  the  suit  of  the  petitioner  could 
not  be  maintained  against  the  executors  as  such. 

Motion  denied. 


-•^•^>«- 


New  Yoek  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOOATB. — February,  1890. 

Mattbb  op  Stillman. 

In  the  matter  of  the  application  for  revocation  of  the 
probate  of  the  will  of  Mart  L.  Stillman,  de- 
ceased. 

Where  one  of  the  subscribing  witnesses  to  a  holographic  will  testifies  to 
the  due  execution  of  the  instrument  and  where  the  surrounding  facts 
and  circumstances  tend  to  support  such  evidence^  the  pa|)er  will  be  ad- 
mitted to  probate  although  the  second  witness  testifies  that  the  will 
was  not  duly  executed. 

Petition  by  Howard  Crosby,  Margaret  A.  Gaynor, 
Louise  Killett  and  the  Association  for  Befriending 
Young  Girls  for  a  revocation  of  the  probate  of  the 
will  of  Mary  L.  Stillman,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Hbbbbkt  G.  Hull,  for  the  proponent, 

BooBASM,  Hamilton  A  Bbcxett,  for  contestant ^  Louise  Eillett. 

Joseph  B.  Owens,  for  the  Association  for  Befriending  Toung  Girls. 

Walter  Edwards,  for  Howabd  Crosby,  a  legatee, 

JoHB  J.  DELAirr,  for  Mabgabet  A.  Gatvor,  a  legatee. 
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The  Surrogate. — The  will,  except  the  printed  por- 
tion, is  in  the  handwriting  of  the  decedent,  and  as  to 
form,  is  in  all  respects  a  will.  No  doubt  exists  as  to 
her  capacity  to  make  a  will,  nor  is  there  any  pretence 
that  she  was  subject  to  any  restraint.  It  is,  however, 
strenuously  argued  that  the  paper  was  not  duly  sub- 
scribed and  published.  The  argument  in  support  of 
this  view  is  a  strong  one,  but  it  cannot  prevail.  The 
purpose  of  our  statute  being  ascertained,  no  difficulty 
will  be  found  in  the  way  of  a  right  decision  in  this 
proceeding. 

The  purpose  of  the  statute  is  to  prevent  fraud  upon 
the  testator,  and  the  first  act  requiring  subscribing 
witnesses  to  a  will  was  the  Statute  of  Frauds,  29 
Charles  II.,  ch.  3. 

The  question  now  under  consideration  was  very 
soon  mooted  under  this  act :  Hudson's  Case  before  the 
Court  of  King's  Bench;  Rice  v.  Oatfield,  Strange^ 
1096 ;  Goodtitle  v.  Clayton,  4  Burrows  2224 ;  Wind- 
ham V.  Chetwiud,  4  Burrows  414 ;  see  the  illustra- 
tion of  Lord  Mansfield  ;  Lowe  v.  JoUiffe,  1  Wm.  BL 
365. 

Under  the  English  statute  of  wills,  1837,  see  Gove 
V.  Gawin,  3  Curteia  151 ;  Chambers  v.  Queen's  Proc- 
tor, 2  Id.  415 ;  Blake  v.  Knight,  3  Id.  549. 

The  doctrine  of  these  cases  has  been  approved  by 
the  courts  of  this  state.  Jauncey  v.  Thorne,  2  Barb. 
Ch.  40. 

The  Surrogate  should  be  satisfied  that  the  paper 
propounded  was  executed  in  proper  form ;  that  is  to 
say,  that  it  was  signed  by  the  testator  at  the  end 
thereof  and  attested  by  at  least  two  witnesses ;  or,  if 
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not  signed  in  their  presence,  was  declared  by  the 
testator  to  be  his  last  will  and  his  signature  acknowl- 
edged to  both  witnesses.  If  it  appear  to  his  satisfac- 
tion, from  proof  of  all  the  facts  and  circumstances 
surrounding  its  execution,  that  the  testator  knew  it 
was  his  will,  whether  such  proof  is  given  by  the  sub- 
scribing witnesses  or  by  others,  whether  by  memory 
of  the  words  spoken  by  testator  or  by  another  or  oth- 
ers in  his  presence  and  hearing,  whether  by  acts  or 
signs  on  the  testator's  part,  the  paper  propounded  is 
entitled  to  probate.  The  paper  may  be  admitted, 
notwithstanding  one  or  both  subscribing  witnesses 
flatly  deny  that  it  was  either  subscribed  or  published 
in  their  presence. 

The  point  is,  did  the  testator  know  that  the  paper 
he  signed  was  his  will,  and  did  he  in  any  way  disclose 
such  knowledge  to  the  subscribing  witnesses.  The 
Surrogate  is  not  permitted  to  rest  his  decision  upon 
the  testimony  of  the  subscribing  witnesses.  He  must 
inquire  into  all  the  facts  and  circumstances,  and  if  he 
be  satisfied  that  the  paper  was  duly  executed  by  a 
competent  testator  he  must  admit  it  to  probate. 

In  the  present  proceeding  the  paper  itself  proves 
that  the  testatrix  knew  when  she  signed  it  that  it  was 
her  will ;  it  is  holographic. 

One  of  the  subscribing  witnesses,  whose  testimony 
I  see  no  reason  to  doubt,  completely  establishes  the 
due  execution  of  the  paper  according  to  the  very  let- 
ter of  the  law.  I  do  not  find  the  time  to  analyze  her 
testimony  and  make  comparison  between  her  state- 
ments and  those  of  the  other  subscribing  witness  and 
point  out  what  to  me  is  abundant  reason  for  accepting 
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her  story  as  the  truth,  nor  do  I  believe  that  the  other 
subscribing  witness,  who  contradicts  her,  and  upon 
whose  testimony,  if  believed,  the  paper  must  be  i*e- 
jected,  has  intended  to  suppress  the  facts.  She  is 
mistaken.     Her  memory  is  at  fault. 

It  is  perfectly  clear  to  me  that  the  testatrix,  at  the 
time  she  signed  the  paper  knew  it  was  her  will,  and 
she  intended  to  execute  it  according  to  law,  and  she 
attempted  to  do  so.  One  witness  says  she  succeeded 
and  one  says  she  did  not.  Aided  by  other  facts  and 
circumstances  surrounding  the  execution  of  the  paper, 
I  have  no  doubt  about  the  matter. 

The  principle  involved  will  be  found  sustained  by 
the  following  cases:  Baskin  v.  Baskin,  36  N.  Y.  416; 
Coffin  V.  Coffin,  2SN.  YAO;  Gilbert  v.  Knox,  52  N. 
Y.  125;  Trustees,  &c.  v.  Calhoun,  25  N.  Y.  422; 
Lane  v.  Lane,  95  iV.  Y.  494. 

I  sustain  the  learned  assistant  to  the  Surrogate  in 
his  ruling  against  contestant  as  to  the  witness  Gaynor. 

Petition  for  revocation  of  probate  is  denied. 


Kings  County. — Hon.  George  B.  Abbott.    Sitero- 

GATE. — January,  1890. 

Matter  of  De  Groot. 

In  the  matter  of  the  application  for  probate  of  the 
will  of  Sarah  M.  De  Groot,  deceased. 

To  entitle  the  admission  to  probate  of  a  will  destroyed  in  the  lifetime  of 
testator,  it  is  necessary  to  prove  an  actual  fraud  against  testator  in  the 
destruction  of  his  will. 
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The  proTisions  of  section  1805  of  the  Code  of  Civil  Procedure  requiring 
that  the  proyisions  of  a  destroyed  will  shall  be  distinctly  proved  by  at 
least  two  credible  witnesses,  a  correct  copy  or  draft  being  equivalent 
to  one  witness,  are  to  be  liberally  construed. 

Upon  an  application  to  admit  to  probate  a  will  which  had  been  destroyed 
in  the  lifetime  of  deceased,  it  appeared  that  it  had  been  executed  with 
due  deliberation,  bequeathing  and  devising  everything  to  a  person  to 
whom  she  was  engaged  to  be  married.  Although  she  had  abundant 
opportunity,  had  she  so  wished,  to  destroy  the  will,  testatrix  did  not  do 
so,  but  it  was  on  the  morning  of  the  day  of  her  death  destroyed  out  of 
her  presence  by  her  brother  under  circumstances  indicating  stealth  in 
the  preparation  for  its  destruction.  In  addition  to  some  testimony  as 
to  the  expressed  intention  of  testatrix  the  only  evidence  tending  to 
prove  that  the  destruction  of  the  will  was  by  direction  of  deceased  was 
that  of  the  brother  and  that  was  full  of  contradictions  and  improbabil- 
ities. The  testimony  of  a  servant  sliowed  that  on  the  morning  of  the 
day  of  the  destruction  of  the  will  testatrix  thought  the  will  was  still  in 
the  box  where  it  had  been  kept,  and  that  she  had  not  changed  her  tes- 
tamentary intent  or  her  sentiments  towards  her  intended  husband  up 
to  that  time.  Held,  that  this  evidence  was  sufficient  to  show  a  fraud- 
ulent destruction  of  the  will. 

Testatrix  had  made  a  holographic  will  which  she  delivered  to  her  attorney 
with  directions  to  draw  a  new  will  containinp^  the  same  provisions. 
The  draft  of  the  new  will  made  by  the  attorney  was  produced  before 
the  Surrogate  and  it  was  shown  that  this  draft  corresponded  word  for 
word  with  the  will  afterwards  executed,  except  in  two  specified  partic- 
ulars. One  C.  dictated  from  the  draft  to  the  attorney  M.  and  both 
these  witnesses  testified  as  to  the  correspondence  of  the  will  to  the 
draft  as  described.  Held:  that  there  was  sufficient  proof  of  the  will 
to  justify  its  admission  to  probate,  upon  proof  of  its  fraudulent  de- 
struction during  the  lifetime  of  testatrix. 

Application  for  the  probate  of  a  will  which  had 
been  destroyed  in  the  lifetime  of  testatrix. 

The  deceased  testatrix  Sarah  M.  De  Groot  was  en- 
gaged to  be  married  to  Mr.  Hodgkinson  who  was  much 
younger  than  herself.  In  June,  1881,  while  in  good 
health  she  executed  a  holographic  will  leaving  her 
entire  property  to  Hodgkinson.  On  26th  July  follow- 
ing, being  very  ill,  she  consulted  her  attorney  and  was 
advised  by  him  that  her  will  had  not  been  executed 
as  required  by  law.     She  then  directed  him  to  draw 
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up  a  new  will  and  incorporate  in  it  the  same  provi- 
sions. The  attorney  drafted  the  new  will  containing 
all  the  provisions  of  the  old  one  and  from  this  draft 
one  C.  read  it  off  to  the  attorney  word  for  word,  who 
wrot«  from  his  dictation,  reading  back  to  C.  each 
phrase  as  he  wrote  it,  to  insure  accuracy.  There 
were  only  two  changes  made  from  the  draft  in  the 
will  as  finally  drawn,  in  reference  to  which  the  testi- 
mony was  clear.  Testatrix  executed  the  new  will  and 
destroyed  the  holographic  will.  Upon  the  hearing 
before  the  Surrogate  both  C.  and  the  attorney  identi- 
fied thfe  draft  of  the  will  and  testified  in  regard  thereto 
as  stated  above.  This  is  the  will  which  was  destroyed 
on  the  morning  of  the  death  of  testatrix.  The  facts 
as  to  the  destruction  appear  in  the  opinion  of  the  Sur- 
rogate. 

This  is  an  application  to  admit  the  destroyed  will  to 
probate. 

JoHK  0.  McGuiKE,  for  proponent 

6.  0.  A  F.  Rkynolds,  for  the  contestants. 

The  Surrogate. — This  is  an  application  to  prove  a 
will  alleged  to  have  been  fraudulently  destroyed  dur- 
ing the  lifetime  of  the  testatrix.  The  case  of  Timon 
V.  Claffy,  45  Barb.  438,  settles  the  law  applicable  to 
the  questions  here  presented,  so  far  as  this  proceeding 
involves  a  construction  of  sections  2621  and  1865,  of 
the  Code  of  Civil  Procedure,  and  section  42,  article  3, 
title  1,  chapter  6,  of  the  Revised  Statutes  (8th  ed. 
2548).  In  accordance  with  this  decision,  to  entitle 
the  proponents  to  a  decree  admitting  the  destroyed 
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will  to  probate,  it  is  necessary  for  them  to  prove  an 
actual  fraud  against  the  testatrix  in  the  destruction 
of  her  will.  The  case,  therefore,  turns  upon  the  ques- 
tion whether  this  will  was  fraudulently  destroyed  in 
the  lifetime  of  the  testatrix.  It  is  conceded  that  the 
will  was,  in  fact,  destroyed  by  Horatio  St.  John,  the 
brother  of  the  testatrix,  in  the  presence  of  Coziah 
Fanning,  a  trained  nurse,  who  was  attending  the  tes- 
tatrix in  her  last  illness,  and  Maggie  Burns,  the  ser- 
vant of  the  family.  This  was  done  by  burning  the 
will  in  the  kitchen  stove  on  the  afternoon  of  the  same 
day  on  which  the  testatrix  died,  a  few  hours  later. 

In  June,  1889,  the  testatrix,  who  was  a  widow  lady 
of  middle  age,  while  in  her  usual  health,  wrote  a  hol- 
ographic will,  leaving  the  bulk  of  her  property  to  Mr. 
Hodgkinson,  a  man  much  younger  than  herself,  to 
whom  she  was  engaged  to  be  married.  In  the  July 
following  she  became  seriously  ill,  and  fearing  that 
her  holographic  will  might  not  be  legally  adequate  to 
the  fulfillment  of  her  testamentary  desires,  sent  for 
her  lawyer,  Mr.  Maguire,  on  the  26th  inst.,  and  di- 
rected him  to  prepare  her  will  in  proper  legal  form, 
so  as  to  dispose  of  her  property  in  the  same  manner 
as  expressed  in  her  holographic  will,  giving  him  the 
paper.  The  will  was  so  prepared  and  executed  on 
the  same  day,  and  the  holographic  will  was  then  de- 
stroyed in  her  presence.  This  expression  of  testa- 
mentary intent  could  not  have  been  more  deliberate, 
decided  or  careful.  •  She  died  on  the  31st  day  of  July, 
five  days  lat^r.  It  is  impossible  to  harmonize  the  tes- 
timony of  the  nurse,  Coziah  Fanning,  with  that  of  the 
servant,  Maggie  Burns,  as  to  the  declarations  of  the 
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testatrix  in  relation  to  the  destruction  of  the  will. 
The  testimony  of  the  servant,  however,  impresses  me 
as  being  the  more  ingenuous. 

If  the  bent  of  the  mind  of  the  testatrix  was  as  tes- 
tified to  by  the  nurse,  I  cannot  comprehend  why  the 
testatrix  did  not  destroy  the  will  herself,  or  why  the 
nurse  did  not  communicate  this  wish  of  the  testatrix 
to  the  brother  when  he  came  a  little  later  on  that 
day,  instead  of  waiting  until  the  next  day  and  then 
imparting  it  to  him  by  accident.  The  testatrix  never 
lacked  opportunity  to  destroy  the  will  herself,  and 
there  seems  to  me  to  have  been  too  much  of  stealth 
in  and  preparation  for  its  destruction  by  others  to 
make  the  act  appear  in  the  light  of  an  open  and  above 
board  transaction. 

I  am  obliged  to  utterly  disregard  the  testimony  of 
the  witness,  Horatio  St.  John,  for  the  reason  that  it  is 
so  full  of  contradictions  and  improbabilities  as  to  stamp 
it  as  unworthy  of  credence.  While  he  is  not  an  inter- 
ested witness,  so  as  to  exclude  his  testimony  under 
section  829  of  the  Code,  the  only  person  who  stands 
between  him  and  such  interest  is  his  father,  a  feeble 
and  decrepit  old  man.  From  the  testimony  of  Maggie 
Burns,  it  appears  that  the  testatrix  thought  the  will 
was  still  in  the  box  the  morning  of  the  day  she  died, 
and  she  had  not  changed  her  testamentary  intent  up 
to  that  time,  or  her  sentiment  of  regard  for  Hodgkin- 
son.  Later  in  the  morning  we  find  the  box,  ih  which 
the  will  was  kept,  in  the  hands  of  the  wife  of  Horatio 
St.  John.  After  this,  early  in  the  morning,  St.  John 
calls  the  nurse  out  of  the  room  and  asks  her  to  go 
with  him  and  see  him  burn  the  will,  and  within  a  few 
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hours  before  her  death,  and  not  in  her  presence,  the 
will  is  burned  in  the  kitchen  stove. 

No  explanation  is  even  suggested  as  to  what  might 
have  produced  any  change  in  the  testamentary  inten- 
tion of  the  deceased,  so  clearly  expressed  by  her  five 
days  before,  and  after  many  weeks  of  careful  deliber- 
ation. Her  intimate  and  affectionate  relations  with 
Hodgkinson  had  never  been  interrupted,  and  contin- 
ued to  the  very  hour  of  her  death.  Upon  all  the  evi- 
dence, and  the  peculiar  circumstances  surrounding 
the  transaction  and  occurrence,  I  cannot  resist  the 
conclusion  that  the  will  was  destroyed  fraudulently, 
without  the  consent  or  direction  of  the  testatrix. 
Section  1865  of  the  Code  requires  that  the  provisions 
of  the  will  be  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  *^  a  correct  copy  or  draft  being 
equivalent  to  one  witness."  This  section  is  to  be  lib- 
erally construed.  Hook  v.  Pratt,  8  Hun  102-109, 
and  I  think  the  proponents  have  sufficiently  complied 
with  its  requirements.  Let  a  decree  be  entered  es- 
tablishing the  will  and  admitting  it  to  probate. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — ^March,  1890. 

Matter  op  Kennedy. 

In  tlie  matter  of  the  estate  of  John  A.  Kennedy,  de- 
ceased. 

Where  an  administrator,  acting  in  good  faith,  has  allowed  the  funds  of  the 
estate  to  remain  idle  he  will  be  only  charged  with  simple  interest  there- 
on. It  is  only  in  cases  of  gross  negligence  or  bad  faith  that  he  can  be 
charged  with  compound  interest. 

Hearing  of  exceptions  to  the  report  of  a  referee. 
The  facts  appear  in  the  opinion  of  the  Surrogate. 

T.  W.  Fosteb,  for  the  administratrix, 

W.  H.  MuNDY,  (Benjamin  W.  Wbight  of  counsel,)  for  the  contestanL 

Michael  J.  Scanlan,  special  guardian. 

The  Surrogate. — The  good  faith  of  the  adminis- 
tratrix is  found  by  the  referee,  and  is  manifest  from 
the  testimony.  I  am  of  opinion,  therefore,  that  in 
the  exercise  of  the  discretion  lodged  in  the  court  by 
the  law  with  reference  to  imposing  the  penalty  of 
compound  interest,  I  must  overrule  the  referee  in  that 
regard. 

Compound  interest  is  allowable  in  cases  of  gross 
delinquency,  or  as  a  penalty  for  negligence  or  wrong 
doing,  or  for  some  clear  violation  of  a  trust.  There 
is  no  uniform  rule  of  redress,  but  each  case  calls  for 
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the  exercise  of  the  judicial  discretion  of  the  court. 
Thorn  v.  Cramer,  42  Hun  514. 

A  recent  case  upon  this  subject,  which  contains  a 
comprehensive  review  of  the  authorities,  is  Cruce  v. 
Cruce  (81  Mo.  676-686),  and  the  court  reached  the 
conclusion  that "  all  orders  for  periodical  rests  and  for 
compounding  interest  should  be  adopted,  not  for  pun- 
ishing the  delinquent  trustee,  but  for  the  purpose  of 
attaining  the  actual  or  presumed  gains,  and  to  make 
certain  that  nothing  of  profit  or  advantage  remains  to 
the  trustee." 

The  doctrine  thus  stated  is  but  a  reiteration  of  the 
law  as  laid  down  in  our  own  state.  Utica  Ins.  Co.  v. 
Lynch,  11  Paige  520.  In  that  case  the  court  stated 
the  rule  to  be  :  *'  The  court  in  charging  a  trustee  with 
interest,  when  he  has  commingled  the  trust  fund  with 
his  own,  or  has  neglected  his  duty  in  relation  to  the 
fund,  does  not  always  proceed  upon  the  ground  that 
the  trustee  has  made  a  profit  by  his  breach  of  trust. 
It  is  true  he  is  not  permitted  to  make  a  profit  out  of 
the  trust  fund  for  his  own  benefit.  If  he  has  em- 
ployed the  fund  in  trade,  whereby  he  has  made  more 
than  simple  interest,  he  may  be  charged  with  the 
whole  of  such  profits,  either  by  making  periodical 
rests  and  charging  him  with  compound  interest,  or 
in  such  other  manner  as  may  best  carry  out  the  prin- 
ciple of  giving  to  the  cestui  que  trust  the  benefit  of 
all  profits  made  beyond  the  simple  interest.  In  cases 
of  that  kind,  the  principle  of  the  court  appears  to  be 
to  allow  simple  interest  only  where  it  is  evident  that 
the  profits  made  by  the  trustee  could  not^have  ex- 
ceeded that  amount.     But  if  it  is  doubtful  whether 
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the  profits  were  not  greater,  then  to  allow  the  cestui 
que  trust  to  elect  between  such  interest  and  an  in- 
quiry as  to  the  actual  profits  made  out  of  the  trust 
fund.  Stating  the  account  with  periodical  rests  and 
compounding  the  interest  is  only  a  convenient  mode 
adopted  by  the  court  to  charge  the  trustee  witlj  the 
amount  of  profits  supposed  to  have  been  made  by  him 
in  the  use  of  the  money,  where  the  actual  amount  of 
profits  which  he  has  made,  beyond  simple  interest, 
cannot  be  ascertained."  See,  also,  Wyckoff  v.  Van 
Siclen,  3  Dem.  75;  Clarkson  v.  De  Peyster,  Hopk. 
424 ;  Baker  v.  Disbrow,  18  Hun  29. 

For  a  mere  failure  to  invest,  simple  interest  will  be 
charged.  Thorn  v.  Garner,  supra  ;  Duflfy  v.  Duncan, 
32  Barb.  587. 

In  this  last  case,  assignees  for  the  benefit  of  cred- 
itors retained  a  large  sum  of  money  for  many  years 
without  any  effort  on  their  part  to  distribute  it  among 
their  cestuis  que  trust.  The  money  was  commingled 
with  their  individual  funds.  Held,  that  they  were 
chargeable  with  simple  interest  thereon,  although 
there  may  have  been  no  profit  by  their  use. 

In  Lansing  v.  Lansing,  45  Barh.  182,  it  was  held 
that  if  the  trustee  negligently  suffers  trust  moneys  to 
lie  idle,  he  is  chargeable  with  simple  interest.  If  he 
converts  the  trust  moneys  to  his  own  use,  and  em- 
ploys them  in  business  or  trade,  he  is  chargeable  with 
compound  interest.  While  trustees  are  held  to  great 
strictness  in  the  management  of  trust  funds,  the  court 
will  deal  leniently  with  them  when  it  appears  that 
they  have  acted  in  good  faith,  and  if  no  improper 
motive  can  be  attributed  to  the  trustee,  the  court  will 
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excuse  the  apparent  breach  of  trust,  unless  the  negli- 
gence is  very  gross. 

In  the  present  case,  I  am  of  opinion  that  a  proper 
case  is  presented  for  the  simple  indemnification  of  the 
cestuis  que  trustent.  To  that  end,  the  charges  of 
compound  interfest  made  by  the  referee  will  be  disal- 
lowed. In  case  of  the  reinvestment  of  the  proceeds 
of  the  sale  of  the  Broadway  and  Seventh  Avenue 
Railway  stock,  the  administratrix  should  be  charged 
with  the  amount  of  interest  received  by  her  thereon, 
and  with  simple  interest  upon  the  periodical  payments 
from  the  date  of  their  receipt  to  the  date  of  the  ac- 
count. 

The  interest  upon  the  sum  referred  to  in  the  sev- 
enteenth finding  and  likewise  upon  the  value  of  the 
library  should  be  simple  interest.  The  same  applies 
to  the  interest  upon  dividends  and  other  sums  re- 
ceived periodically  from  the  securities  held  by  the  ad- 
ministratrix. She  should  be  charged  with  simple 
interest  upon  such  sums  from  the  date  of  their  receipt 
to  the  date  of  the  account. 

The  evidence  relied  upon  to  support  the  charging 
of  the  account  with  $250,  referred  to  in  the  sixteenth 
finding,  while  probably  sufficient  for  that  purpose,  is 
still  entitled  to  no  more  weight  or  consideration  than 
the  testimony  immediately  succeeding,  which  should 
entitle  her  to  credit  for  its  payment  to  the  next  of 
kin.  Properly  stated,  the  account  should  debit  and 
credit  her  with  the  same,  without  interest. 

My  conclusion,  not  to  charge  the  administratrix 
with  compound  interest  is  founded  upon  her  good 
faith,  evidenced  in  many  ways  apart  from  her  refusal 
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to  interpose  the  apparent  defence  of  the  statute  of 
limitations,  and  upon  the  acquiescence  of  the  next  of 
kin  for  more  than  fifteen  years.  It  is  plain  the  ref- 
eree would  have  acted  likewise  had  he  been  of  the 
opinion  that  he  had  discretion  in  the  matter. 

In  all  respects,  except  as  above  indicated,  the  re* 
port  of  the  referee  is  confirmed. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — March,  1890. 

Matter  of  Halsby. 

In  the  matter  of  the  application  for  the  probate  of  the 

will  of  Isaac  Halsey,  deceased. 

StatemenU  made  by  a  testator  to  his  physician  made  while  he  was  in  at- 
tendance upon  him,  which  the  physician  testifies  were  not  necessary  to 
enable  him  to  act  in  his  professional  capacity,  are  admissible  in  evi- 
dence in  probate  proceedings. 

Application  for  the  probate  of  a  will. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Frank  W.  Anobl,  for  the  proponents  and  legatees. 
H.  F.  Lawbbnce,  for  contestant, 
W.  J.  C.  Berky,  special  griardian. 

The  Surrogate. — Contestant's  counsel  excepted  to 
the  ruling  of  the  assistant,  to  whom  this  proceeding 
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was  sent  to  take  the  testimony,  by  which  he  excluded 
proof  by  the  witness  Dr.  Densmore,  of  a  statement 
which  the  decedent  made  to  him  and  which,  the  wit- 
ness stated,  was  not  necessary  to  enable  him  to  act  in 
his  professional  capacity. 

The  rule  prohibiting  physicians  from  disclosing  in- 
formation obtained  by  them  from  their  patients,  was 
the  same  under  the  Revised  Statutes.  Nevertheless, 
it  was  held  in  Allen  v.  The  Public  Administrator,  1 
Bradf.  221,  that  testamentary  cases  were  not  within 
the  reason  and  intention  of  the  statute,  and  if  covered 
by  its  letter,  then  the  decease  of  the  party  put  it  be- 
yond possibility  to  assert  the  privilege,  and  if  still, 
from  reasons  of  public  policy,  the  court  felt  bound  to 
extend  and  keep  alive  the  privilege,  it  would  not  be 
done  any  further  than  was  consistent  with  justice  and 
good  morals.  This  rule  continued  to  be  followed  in 
probate  cases  until  the  decision  in  Renihan  v.  Dennin, 
103  N.  T.  573.  In  that  case  the  Court  of  Appeals 
held  that  the  fact  that  the  evidence  offered  was  in  a 
probate  proceeding  did  not  make  the  application  of 
section  834  of  the  Cbde  less  operative ;  and  at  the 
close  of  the  opinion  Judge  Earl  said  :  "  It  is  probably 
true  that  the  statute,  as  we  feel  obliged  to  construe 
it,  will  work  considerable  mischief.  In  testamentary 
cases,  where  the  contest  relates  to  the  competency  of 
the  testator,  it  will  exclude  evidence  of  physicians, 

which  is  generally  most  important  and  decisive 

The  remedy  is  with  the  legislature  and  not  with  the 
courts." 

Since  that  decision,  the  practice  of  this  court  has 
been  to  ask  the  physician,  when  an  objection  was 
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raised  to  the  proof  of  facts  learned  in  the  course  of 
his  professional  relations,  whether  what  he  was  asked 
to  testify  to,  was  necessary  for  him  to  treat  the  pa- 
tient ;  if  he  answered  that  it  was  not,  it  has  been  ad- 
mitted. But  there  is  a  tendency  to  apply  the  rule 
with  great  strictness,  and  the  language  of  Van  Brunt, 
C.  J.,  in  the  Matter  of  Darragh,  52  Hun^  636,  seems 
to  have  been  relied  upon  by  the  assistant  to  sustain 
his  ruling  in  excluding  the  testimony  of  Dr.  Densmore 
offered.  The  court  in  that  case  say :  "  It  is  urged 
upon  the  part  of  the  appellant,  that  it  was  not  shown 
that  the  knowledge  which  he  had  acquired  in  respect 
to  his  patient  by  the  physician  while  he  was  attending 
her  was  necessary  to  enable  him  to  prescribe  for  her. 
But  it  seems  to  us,  in  view  of  the  rule  laid  down  by 
the  Court  of  Appeals,  in  construing  the  statute  pro- 
hibiting the  disclosure  by  physicians  of  the  informa- 
tion they  have  received  in  respect  to  the  condition  of 
their  patients,  that  it  was  not  necessary  that  this 
should  be  established,  and  that  all  that  it  was  neces- 
sary to  establish,  in  order  to  preclude  the  physician 
from  testifying,  was  that  he  had  obtained  the  informa- 
tion during  the  course  of  his  professional  employment. 
And  this  is  the  only  reasonable  construction  to  be 
placed  upon  the  statute,  because,  otherwise,  it  is  plac- 
ing it  within  the  physician's  power  to  violate  the  stat- 
ute at  will.  The  information  which  the  physician 
receives  by  his  eyes,  by  his  ears  and  by  his  touch  is 
in  the  course  of  his  professional  employment,  and  it 
may  or  may  not  be  necessary  for  the  purpose  of  pre- 
scribing, and  this  necessity  may  only  be  disclosed  by 
the  very  fact  of  the  imparting  of  the  information,  and 
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therefore,  although  information  of  this  character  may 
be  communicated,  supposedly,  under  the  safeguards 
thrown  around  such  communications  by  the  law,  yet 
it  may  turn  out  that  such  disclosure  was  not  necessary 
to  enable  the  physician  to  act  in  a  professional  capac- 
ity ;  but  this  could  only  be  ascertained  after  the  dis- 
closure had  been  made.  It  is  so  dijQQcult  to  draw  the 
line  that  it  is  certainly  best  to  err  upon  the  side  of 
safety  and  shut  the  door  against  all  disclosures  of 
information  acquired  by  a  physician"  in  attending  a 
patient  in  a  professional  capacity,  without  requiring 
absolute  proof  that  such  information  was  necessary  to 
enable  him  to  act  in  that  capacity.  The  intention 
evidently  was  to  protect  all  communications  made  by 
a  patient  to  his  physician,  which  the  patient  supposed, 
or  had  reason  to  believe,  were  protected  by  the  pro- 
visions of  the  law." 

As  the  Court  of  Appeals  acknowledges  that  the  rule 
laid  down  in  Renihan  v.  Dennin  is  one, which  will  ex- 
elude  important  testimony  in  a  probate  proceeding, 
and  which  the  court  invokes  the  legislature  by  its  ac- 
tion to  make  admissible,  I  cannot  believe  that  the 
General  Term,  in  the  Matter  of  Darragh,  intended  to 
exclude  the  testimony  of  a  physician,  which  he,  on 
his  oath,  stated  was  not  necessary  for  him  to  act  in 
his  professional  capacity.  Hence,  I  hold  that  the  ex- 
clusion of  the  information  obtained  by  Dr.  Densmore, 
under  these  circumstances,  to  be  error,  and  I  direct 
that  the  case  be  sent  back  to  the  assistant  to  take  any 
testimony  of  the  witness  Densmore  which  is  admissi- 
ble under  the  rule  I  have  here  laid  down. 

The  suggestion  by  contestant's  counsel,  that  it  was 
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not  shown  that  the  witnesis  was  an  authorized  physi- 
cian, was  not  raised  at  the  time  of  his  examination. 
He  was  produced  by  the  contestant  as  a  physician, 
and  the  assistant  had  a  right  to  suppose,  without  mak- 
ing inquiry  himself,  that  he  was  authorized  to  practice 
his  profession.  That  question,  however,  may  be  raised 
on  the  further  examination  of  the  witness.  The  other 
legal  points  suggested  in  contestant's  brief  1  will  con- 
sider when  the  case  shall  be  finally  submitted. 


Westchester  County.— Hon.  OW^N  T.  COFFIN, 

Subrogate. — ^March,  1890. 

Matter  of  Ryder. 

In  the  matter^  of  the  estate  of  Jacob  L.  Ryder,  de- 
ceased. 


Altliongh  the  general  rule  is  that  as  between  members  of  the  same  family 
neither  party  can  recoyer  for  services  rendered  in  the  absence  of  an 
express  agreement,  nevertheless,  where  it  appears  that  extraordinary 
services  have  been  rendered  by  one  member  of  a  family  to  another  and 
that  there  has  been  no  reciprocity  of  services  possible,  a  claim  for  such 
services  may  be  allowed  against  the  testator's  estate. 

Testator,  a  paralytic,  was  in  such  a  condition  that  he  had  to  be  attended 
to  with  the  same  care  as  an.  infant.  Held,  that  his  daughter  who  took 
care  of  him,  with  whom  he  lived  and  to  whom  he  had  made  a  general 
promise  of  reward  was  upon  his  death  entitled  to  compensation  out 
of  his  estate. 

Accounting  of  executrices. 

The  testator  died  at  his  home  in  Mount  Easco  on 


WESTCHESTER  COUNTY,  MARCH,  1890.       225 

KATTBK  OF  RTDBR. 

the  third*  of  August,  1888,  leaving  him  surviving  as 
his  widow,  Hester  M.  Byder,  and  his  daughter,  by  a 
former  wife,  Sarah  E.  Hall,  and  the  claimant,  who  is 
a  daughter  of  his  last  wife.  Mrs.  Hall  has  been  for 
many  years  residing  away  from  home  with  her  hus- 
band. The  testator  owned  a  house  and  lot  in  which 
he  and  his  wife  with  the  youngest  daughter  resided 
alone  together  until  the  latter  was  married  to  Mr. 
Dromgoole  in  or  about  the  year  1881,  when  he  also 
became  a  member  of  the  family.  No  special  agree- 
ment with  him  is  shown  but  while  the  claimant  and 
her  husband  continued  to  live  in  testator's  house,  Mr. 
Dromgoole  and  Mr.  Ryder  both  contributed  in  fur- 
nishing supplies  for  the  family.  About  February, 
1887,  the  testator  became  so  ill  from  softening  of  the 
brain  as  to  require  considerable  care.  As  the  disease 
progressed,  more  and  more  attendance  and  services 
were  required,  until,  toward  its  latter  stage,  they  were 
almost  unremitting  in  their  character.  Attendant 
upon,  and  as  a  consequence  of  the  disease,  he  lost  con- 
trol of  his  organs  of  evacuation,  and  a  large  part  of 
the  time  was  devoted  by  Mrs.  Dromgoole  to  the  cleans- 
ing of  his  person,  his  linen,  and  other  clothing,  bed- 
ding and  the  carpet  of  his  room.  He  required  watch- 
ing lest  he  should  wander  away  and  much  of  the 
latter  part  of  the  period  had  to  be  confined  in  his 
room.  The  most  of  these  necessary  offices  were  ren- 
dered by  Mrs.  Dromgoole,  as  it  was  difficult  to  keep  a 
servant  on  account  of  the  foetid  condition  of  the  atp 
mosphere  of  the  house. 

By  his  will,  made  prior  to  his  illness,  and  in  which 
his  wife  and  Mrs.  Dromgoole  were  appointed  execu- 
VoL.  n.— 15 
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trices,  he  divided  his  property  equally  between  his 
wife  and  two  daughters. 

Mrs.  Dromgoole  presented  a  claim  for  these  ser- 
vices, in  October  last  amounting  to  $2,160,  but  she 
had  previously  presented  one  for  the  same  services, 
amounting  to  only  $1,080. 

Wm.  H.  Robertson,  for  claimant 
Fbomme  Brothers,  for  Mrs.  Hall,  legatee. 

The  Surrogate. — Undoubtedly,  the  general  rule  is 
that  as  between  members  of  the  same  family,  neither 
party  can  recover  for  services  rendered,  in  ihe  ab- 
sence  of  an  express  agreement  or  promise  to  pay. 
This  rule  is  founded  upon  the  idea  of  reciprocity  be- 
tween them,  and  the  fact  that  the  value  or  benefits 
received  by  one  are  greater  than  those  received  by 
the  other,  will  make  no  difference.  They  must,  how- 
ever, be  mutual.  To  illustrate :  suppose  this  claimant 
had  sought  to  recover  for  services  rendered  before  the 
testator  became  ill,  she  would  have  been  effectively 
met  by  the  rule  in  question  ;  but  when  his  illness  be- 
came so  serious  as  to  deprive  him  of  the  power,  in  any 
manner,  of  reciprocating  the  care  and  kindness  be- 
stowed, and  he  became  a  grievous  burthen,  one  would 
suppose  the  normal  relation  to  have  largely  ceased ; 
and,  while  the  law  of  nature  demanded  that  he  should 
be  properly  nursed  and  cared  for  by  his  child,  yet 
that  those  services  should  receive  some  compensation 
from  his  estate,  if  he  left  any,  as  against  those  enti- 
tled to  share  it,  who  contributed  nothing  to  the  disa- 
greeable work.     The  fact  that  Mrs.  Hall  had  a  family 
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of  her  own  and  lived  at  a  distance  was  a  sufficient 
reason  why  she  could  not  share  in  the  nursing,  etc., 
which  naturally  fell  upon  the  claimant,  who  was  an 
immediate  member  of  the  family,  but,  as  she  could 
not  contribute  her  personal  services,  it  would  seem 
but  equitable  that  she  should  furnish  an  equivalent 
out  of  her  portion  of  the  estate.  Our  statute  makes 
it  the  duty  of  the  children,  of  sufficient  ability,  of 
any  poor  person,  who  is  so  impotent  or  decrepit,  as  to 
be  unable  by  work  to  maintain  himself,  at  their  own 
charge,  to  maintain  him.  Why  then,  in  a  case  of  this 
kind  should  they  not  equally  share,  in  some  form,  the 
burthen  his  illness  and  the  circumstances  cast  upon 
one  ?  And  it  may  be  remarked,  in  this  connection, 
that  in  many  cases  cited  by  the  learned  counsel,  as 
well  as  numerous  others  examined,  none  presents  the 
precise  state  of  facts  under  consideration  here.  In 
the  leading  case  of  Williams  v.  Hutchinson,  3  If.  Y. 
312,  the  claim  was  made  by  a  step-son  for  services. 
So  of  Hill  V.  Hanford,  11  Hun  536.  In  Wotherspoon 
V.  Wotherspoon,  49  Super.  152,  there  appeared  to  be 
only  one  son,  and  the  claim  related  to  the  board  of 
the  father.  Maltby  v.  Harwood,  12  Barb.  473,  re- 
lated to  the  case  of  a  supposed  apprentice,  whose 
claim  was  not  for  wages.  In  Bowen  v.  Bowen,  2 
Bradf.  336,  a  claim  for  wages  was  presented  against 
the  estate  of  his  deceased  brother.  The  case  of  Kel- 
ler v.  Stuck,  4  Redf.  294,  approaches  in  its  facts,  more 
nearly  to  this  than  any  that  has  been  brought  to  my 
notice.  An  administratrix  of  a  deceased  sister,  and 
the  only  next  of  kin,  except  a  nephew  and  niece, 
sought  to  prove  a  claim  for  services  in  nursing  the 
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intestate  in  her  last  illness.  It  did  not  appear  what 
the  nature  and  extent  of  the  services  were,  and  it  was 
rejected  on  the  strength  of  Williams  v.  Hutchinson. 

In  certain  cases,  where  it  is  impossible  from  the 
circumstances,  to  imply  a  contract  between  the  par- 
ties, the  law  will  imply  one,  as  if  in  the  absence  of  a 
husband,  a  neighbor  incur  an  expense  in  burying  his 
deceased  wife,  in  a  manner  suitable  to  the  husband's 
condition  in  life,  though  without  his  knowledge  the 
law  will  imply  a  promise  to  reimburse  the  person  who 
incurred  the  expense.  Jenkins  v.  Tucker,  1  H.  BL 
90.  So  one  might  suppose  that  if  a  person  were  so 
entirely  insane  ae  to  preclude  the  possibility  of  his 
making  a  contract,  and  were  to  be  kept,  managed, 
cared  for  and  controlled  by  another,  a  contract  might 
be  implied  so  that  the  value  of  the  services  rendered 
might  be  recovered;  but  the  answer  to  that  would 
probably  be  that  a  committee  might  have  been  ap- 
pointed who  would  have  been  competent  to  contract 
for  him. 

The  difficulty  here,  however,  is  that  from  the  rela- 
tion of  the  parties,  as  determined  by  most  of  the  cases 
cited,  no  contract  can  be  implied.  There  must  be 
either  an  express  agreement,  or  a  promise  to  pay  or 
reward  for  the  services  rendered,  no  matter  how  meri- 
torious or  equitable  the  claim  may  be. 

This  brings  us  to  the  question  as  to  whether  there 
was  any  valid  promise  of  reward  made  by  him  to  Mrs. 
Dromgoole,  for  her  services.  There  is  no  doubt,  from 
the  evidence,  that  he  made  such  promise,  but  counsel 
for  contestant  claims  that  he  lacked  mental  capacity 
sufficient  to  render  such  promise  of  any  binding  force. 
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The  testimony  on  the  subject  is  very  meagre,  in  view 
of  the  importance  of  it.  There  is  an  abundance  on 
the  subject  of  his  physical  weakness,  but  very  little 
in  the  way  of  detailed  facts  and  conversations,  tend- 
ing to  furnish  a  key  to  his  mental  condition.  It  was 
doubtless  somewhat  variable.  At  times  he  talked  of 
going  home — probably  intending  to  indicate  the  home 
of  his  youth.  This,  accompanied  by  an  attempt  to 
get  away  would  lead  to  the  belief  in  some  intellectual 
aberration  at  the  moment.  Again,  following  a  cleans- 
ing of  his  person,  by  the  claimant,  he  would  declare 
his  intention  to  compensate  her  for  the  trouble  he 
gave  her.  This  showed  a  mind  capable  of  being  im- 
pressed by  current  facts  and  competent  to  apprehend 
their  relations.  He  also  told  Hunter,  his  nurse,  that 
he  had  made  his  will  and  correctly  stated  what  dispo- 
sition he  had  made  of  his  property.  Hunter  conversed 
much  with  him,  but  it  is  to  be  regretted  that  we  have 
no  details  of  such  conversations.  Still,  the  evidence 
scant  as  it  may  be,  is  deemed  enough  to  warrant  the 
conclusion  that  he  had  sufficient  intellect  to  make  the 
promises  he  did. 

It  remains,  therefore,  to  fix  a  reasonable  compensa- 
tion for  the  services.  It  is  apparent  that  there  was  a 
progressive  increase  of  them,  as  required  and  ren- 
dered ;  and  for  them  a  compensation  cannot  be  ex- 
pected, equivalent  to  that  charged  by  skilled,  trained 
nurses.  It  is  believed  that  $1,000  being  very  near 
the  amount  of  the  bill  first  rendered,  will  be  a  fair 
compensation.  As  this  amount  will  be  deducted  from 
the  whole  amount  of  the  estate,  each  of  the  three  who 
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owed  the  natural  duty  will  have  equally  contributed 
her  share. 


<^«^» 


Cattabaugus  Couoty.— Hon.  ALFRED  SPRING, 

Subrogate. — March,  1890. 

Matter  of  Daggett. 

In  the  matter  of  the  estate  of  Danforth  Daggett,  de- 

eeased. 

Under  chapter  408  of  the  Laws  of  1889  it  is  the  duty  of  an  appraiser  of  the 
estate  of  a  decedent  to  set  aside  to  the  widow  a  life  estate  in  real  es- 
tate of  the  Talae  of  one  thousand  dollars,  and  one  hundred  and  fifty 
dollars  of  the  personal  estate;  hut  if  upon  computation,  the  present 
value  of  the  life  estate  in  the  realty  and  of  the  dower  interest  therein, 
these  sums  in  addition  to  the  one  hundred  and  fifty  dollars  of  the 
personal  estate  do  not  aggregate  one  thousand  dollars,  sufficient  per- 
sonal estate  must  be  set  apart  to  the  widow  to  make  up  that  amount. 

The  words  of  the  statute  '^  in  addition  to  the  dower  rights,*'  etc.,  are  not 
words  of  exclusion. 

The  widow  takes  the  portion  of  the  estate  set  aside  for  her  under  the  stat- 
ute free  from  the  claims  of  the  creditors  of  the  decedent. 

Motion  to  compel  the  correction  of  an  inventory. 

Chapter  406  of  the  Laws  of  1889  in  section  1,  amends 
the  Revised  Statutes,  part  2,  chapter  2,  as  amended  by 
Laws  of  1830,  chapter  320,  by  adding  thereto  §  30, 
which  provides  that  where  an  intestate  leaves  a  widow 
and  descendants,  the  widow  in  addition  to  any  inter- 
est to  which  she  may  be  entitled  under  the  preceding 
sections  of  part  two,  chapter  two,  just  cited,  shall  be  en- 


CATTARAUGUS  COUNTY,  MARCH,  1890.     281 

MATTSB  OF  DAGOBTT. 

titled  to  the  use  during  her  life  of  an  additional  por- 
tion of  the  estate  not  exceeding  in  value  one  thousand 
dollars  and  in  case  the  intestate  shall  leave  a  widow 
and  no  decedents,  then  the  widow  shall  he  entitled  to 
the  absolute  ownership  in  fee  of  such  additional  por- 
tion of  the  estate. 

Section  two  of  the  same  act,  chapter  406  of  the 
Laws  of  1889,  amending  Laws  of  1842,  chapter  167}  sec- 
tion 2,  (^^  An  act  to  extend  the  exemption  of  household 
furniture  and  working  tools  from  distress  for  rent  and 
sale  or  execution/')  provides  that  where  a  decedent 
leaves  a  widow  there  shall  be  appraised  and  set  apart 
to  her  necessary  household  furniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  ap- 
praiflers  in  addition  to  the  articles  of  personal  property 
now  exempt  from  appraisement  not  to  exceed  one 
hundred  and  fifty  dollars  in  value,  and  in  case  the  in- 
terest of  the  widow^  in  the  real  estate  of  a  deceased 
husband  in  addition  to  her  dower  right  together  with 
the  one  hundred  and  fifty  dollars  shall  be  of  less  value 
than  one  thousand  dollars,  then  said  appraise|^s  shall 
set  apart  for  the  use  of  said  widow  personal  property 
which,  together  with  the  real  estate,  shall  amount  to 
one  thousand  dollars. 

F.  A.  Scott,  for  petitioner* 

C.  D.  Vak  Abbnam,  for  the  administrcUwr. 

• 

The  Surrogate. — This  is  a  proceeding  to  compel 
an  amendment  of  an  inventory  and  involves  the  con- 
struction of  chapter  406  of  the  Laws  of  1889. 

Li  this  case,  the  intestate  died  seized  in  fee  of  real 
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estate  valued  at  $1,13^9  ^^^  personal  property  amount- 
ing to  about  $500.  The  appraisers  seeking  to  com- 
ply with  the  act  cited,  set  apart  to  the  widow  a  tract 
of  land  valued  at  $1,000,  and  the  $150  in  personal 
property  provided  by  chapter  157  of  the  Laws  of  1842, 
and  also  the  enumerated  articles  of  household  furni- 
ture designated  in  the  Revised  Statutes,  so  far  as  the 
scant  Penates  of  decedent  permitted. 

The  contention  of  the  widow  is  that  the  appraisers 
have  not  set  apart  sufficient  personal  property  to  meet 
the  requirement  of  subdivision  2  of  the  act  of  1889. 

The  act  first  adds  an  additional  section  to  chapter  2 
of  article  2  of  the  Revised  Statutes,  and  purports  to 
give  a  widow  something  in  addition  to  any  interest 
she  may  have  by  the  preceding  sections  of  the  chap- 
ter. The  occult  significance  of  this  is  unfathomable 
in  view  of  the  fact  that  chapter  2  relates  solely  to 
title  to  real  property  by  descent,  and  does  not  by  ex- 
press terms,  or  by  implication,  give  a  widow  anything 
whatever. 

It  seems  plain,  however,  that  the  meaning  of  this 
additional  section  30  is  to  give  the  widow  of  an  intes- 
tate the  use  of  real  estate  of  the  value  of  $1,000  un- 
less he  leaves  no  descendant,  in  which  event  her  title 
is  absolute  in  fee,  and  this  interest  in  real  property  is 
in  addition  to  any  title  she  may  otherwise  have  in  the 
estate  of  her  deceased  husband,  for  it  does  not  assume 
to  restrict  or  be  in  lieu  of  her  dower  right. 

Section  2  of  this  act  is,  however,  an  am*endment  of 
chapter  157  of  the  laws  of  1842,  and  relates  to  per- 
sonal property,  and  is  contingent  in  its  scope,  and  ef- 
fect upon  the  previous  section. 
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If  the  decedent  leaves  real  estate,  so  that  the  actual 
present  value  of  the  portion  set  apart  to  the  widow  in 
compliance  with  section  30,  and  the  actual  present 
value  of  her  dower  interest  and  this  $150  provided 
for  in  this  section  amount  to  $1,000,  then  the  apprais- 
ers are  not  to  set  apart  to  her  any  other  personal  pro- 
perty; but  if  these  together  make  less  than  $1,000, 
then  they  are  to  appraise  for  her  use  sufficient  person- 
al property  to  make  up  for  this  deficiency.  That  is, 
to  render  effectual  these  new  duties  foisted  upon  the 
appraisers,  it  is  their  office : 

First :  To  set  apart  to  the  widow  real  estate  of  the 
value  of  $1,000. 

Second:  To  ascertain  the  age  of  the  widow  and 
compute  the  present  value  of  this  interest  by  the  an- 
nuity tables. 

Third:  To  make  a  similar  computation  as  to  her 
dower  interest. 

Fourth  :  To  set  apart  the  $150  required  by  §  2  of 
the  act. 

Fifth :  Add  together  these  sums,  and  if  their  sum 
total  is  $1,000^  the  complex  duties  of  the  appraisers 
terminate. 

If,  howeVer,  they  do  not  amount  to  that  sum,  then 
they  are  to  set  apart  personal  property  sufficient  in 
value  to  make  up  the  $1,000. 

To  the  ordinary  appraiser,  unlearned  in  the  niceties 
of  the  annuity  tables,  this  involves  much  circumlocu- 
tion,  and  imposes  upon  him  more  of  a  burden  than  is 
consistent  or  reasonable,  yet  there  is  no  other  method 
devised  to  carry  into  execution  this  well  meaning  but 
intricate  statute. 


I 
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There  is  no  provision  in  the  statute  empowering 
the  appraisers  to  set  off  this  land  by  metes  and  bounds, 
or  to  incorporate  a  description  of  it  in  the  inventory 
or  to  cause  the  same  to  be  recorded  in  the  oflSce  of 
the  clerk  of  the  county  in  which  the  land  is  situate. 
The  only  authority  they  seem  to  possess  as  to  the  real 
estate  is  to  appraise  it  for  the  purpose  of  making  op- 
erative section  2  of  the  act,  but  this  makes  an  ap- 
praisal necessary  in  every  instance,  for  in  no  other 
way  can  it  be  determined  whether  or  not  the  widow 
is  entitled  to  the  additional  personal  property.  The 
counsel  for  the  widow  argues  that  in  making  the  com- 
putation for  the  purpose  of  arriving  at  the  amount  of 
personal  property  to  be  set  apart  to  her,  the  value  of 
the  dower  interest  and  the  $150  are  not  to  be  taken 
into  account.  That  is,  that  the  design  of  the  statute 
is  to  increase  the  interest  of  the  widow  by  $1,000  in 
any  event,  and  the  words  in  section  2,  "  in  addition  to 
the  dower  rights,"  etc.,  are  words  of  exclusion. 

The  language  does  not  warrant  this  construction. 
The  first  section  relates  exclusively  to  real  estate,  and 
it  is  clearly  an  enhancement  of  the  widow's  interest 
therein,  but  no  mention  is  made  of  her  dower. 

In  the  second,  specific  reference  by  words  of  inclu- 
sion is  made,  not  alone  to  the  preceding  section  but 
also  to  the  dower  rights  and  the  $150,  using  the  sig- 
nificant term,  "together"  to  show  the  unity  of 
these  two,  and  the  equally  pointed  phrase,  "  in  addi- 
tion," to  indicate  they  are  to  be  taken  in  the  compu- 
tation with  the  interest  referred  to  in  section  thirty. 

If  the  intention  was  to  have  the  computation  based 
solely  upon  the  first  section,  there  was  no  necessity  of 
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lugging  in  any  language  referring  to  the  dower  inter- 
est^ for  there  had  been  no  mention  of  that  right  in 
the  preceding  portion  of  the  statute.  If'  the  design 
had  been  to  restrict  this  calculation  to  the  value  of 
the  land  mentioned  in  section  30,  there  would  have 
been  an  entire  omission  of  the  words  ^^  in  addition 
to  her  dower  right  and  together  with  said  $150." 
Either  that  language  must  be  given  its  ordinary  sig- 
nificance, or  else  treated  as  surplusage,  and  the  latter 
course  will  not  be  followed  where  the  words  can  be 
given  their  usual  acceptation  without  repugnance  to 
the  general  scope  of  the  statute. 

Again,  the  words  ^^  in  addition  "  do  not  ordinarily 
mean  "  exclusive  of,"  but  are  diametrically  opposed 
to  the  idea  of  diminution  or  abatement,  but  signify  an 
increase  of  or  accession  to.  There  is  still  another 
question  of  grave  importance  involved  in  the  con- 
struction of  this  statute. 

Does  this  portion  set  apart  to  the  widow  apply  as 
against  the  creditors  of  decedent  ? 

I  am  inclined  to  think  it  must  have  that  effect. 
Section  2  of  the  act  is  an  amendment  of  the  statute 
extending  the  list  of  articles  exempted  from  ^^  distress 
for  rent"  and  "sale  under  execution,"  and  surely,  so 
far  as  that  section  is  concerned,  the  interest  the  widow 
takes  in  the  property  is  absolved  from  any  interfer- 
ence by  the  creditors  of  the  deceased  husband.  The 
$150  set  apart  to  her  by  this  statute  are  not  amena- 
ble to  the  husband's  debts,  and  the  other  property 
coming  to  her  by  virtue  of  this  same  statute  would 
also  be  freed  from  the  debt  charged  as  they  passed  by 
the  same  language. 
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It  would  hardly  be  consistent  to  make  the  property 
set  apart  under  the  first  section  of  this  act  of  1889 
subject  to  the  claims  against  the  husband,  while  that 
provided  for  the  widow  in  the  second  section  without 
any  variation  in  the  language  and  which  is  interwoven 
with  and  dependent  upon  the  first  section  is  held  by 
her  exempt  from  such  claims. 

While  this  interpretation  may  be  unjust  to  credit- 
ors, the  same  argument  is  patent  when  applied  to  her 
dower  interest  or  to  her  rights  acquired  by  her  in  his 
personal  property  under  the  act  of  1842,  and  prior  to 
the  passage  of  this  statute  in  controversy.  The  whole 
scheme  is  predicated  upon  an  evident  intention  to  as- 
sure to  the  widow  a  larger  interest  in  the  deceased 
husband's  property,  and  is  simply  in  line  with  the 
rights  formerly  possessed  by  her. 

In  this  case,  the  widow  is  of  the  age  of  seventy-two 
years. 

The  actual  present  value  of  her  dower  in- 
terest is, $105.49 

Of  the  land  set  apart  to  her  by  the  ap- 
praisers,         275.20 

Add  property  set  apart  by  appraisers,        .     150.00 


Total,  $630.69 

Leaving  to  make  up  the  sum  of  $1,000,  $469.81, 
which  the  appraisers  must  set  apart  to  the  widow 
from  the  personal  property,  or  in  case  there  is  insuffi- 
cient for  that  purpose,  so  much  thereof  as  there  may 
be,  and  an  order  will  be  entered  accordingly. 
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MoNEOB  County.— Hon.  JOSEPH  ADLINGTON, 

Stjrrogatb. — March,  1890. 

Matter  op  Clbmans. 

Li  the  matter  of  the  judicial  settlement  of  the  account 
of  the  executors  of  Moses  S.  Clemans,  deceased. 

Where  land  npon  which  a  crop  is  growing  is  so  devised  by  testator  as  to 
convey  it  to  the  devisee,  nnless  a  contrary  intention  plainly  appears 
from  the  will  the  crop  is  on  the  footing  of  a  chattel  specifically  be- 
queathed to  the  devisee. 

In  such  case  the  crop  cannot  be  sold  for  the  payment  of  general  legacies, 
and  can  be  applied  to  the  payment  of  debts  only  after  other  assets  not 
specifically  bequeathed  have  been  so  applied. 

A  clause  in  the  will  of  testator  which  provides  that  after  the  payment  of 
testator's  debts  *'  if  anything  is  left  from  the  personal  property  it  shall 
be  equally  divided  between  my  children  share  and  share  alike"  does 
not  apply  to  growing  crops  on  land  specifically  devised. 

Accounting  by  the  executors  of  Moses  S.  Clemans, 
deceased. 

W.  D.  Shuabt,  for  executors. 

J.  H.  Chadsby,  for  the  contestant 

The  Surrogate. — The  above  named  decedent  died 
March  12,  1888,  leaving  a  will  dated  January  21, 
1880,  which  has  been  duly  admitted  to  probate.  The 
will  first  directs  the  payment  of  debts,  and  then  de- 
vises to  different  members  of  testator's  family  seven 
distinct  parcels  of  land.  Then  comes  the  ninth  and 
last  dispositive  clause,  which  is  as  follows,  viz. : 

Ninth :  "  From  my  personal  property  the  debts  are 
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to  be  paid  and  funeral  expenses,  then  if  there  shall 
be  a  monument  erected  at  my  grave  costing  not  less 
than  $500,  to  be  for  the  executors  to  decide  the 
amount  if  greater  than  $500,  then  if  anything  is  left 
from  the  personal  property,  it  shall  be  equally  divided 
between  my  children,  share  and  share  alike." 

Proceedings  for  an  accounting  have  been  duly  tak- 
en by  the  executors ;  objections  to  their  account  were 
filed  by  the  contestant,  and  the  whole  matter  was  re- 
ferred for  trial  and  determination.  The  referee's  re- 
port has  been  filed,  and  an  exception  thereto  brings 
up  for  consideration  the  only  question  now  in  dispute, 
to  wit,  the  ownership  of  a  crop  of  wheat  which  at  the 
time  of  the  testator's  death  was  growing  on  lands  de- 
vised to  Mary  S.  Osbom  and  Amasa  Clemans.  Nine- 
teen thirtieths  of  the  wheat  is  conceded  to  have  been 
upon  land  devised  to  the  former,  and  the  remainder 
upon  that  devised  to  the  latter. 

The  executors  gathered  and  sold  the  crop,  realizing 
therefrom  the  net  sum  of  $655,  which  they  now  main- 
tain should  be  equally  divided  among  all  the  children 
of  the  testator  under  the  direction  of  the  said  ninth 
clause  of  the  will.  The  devisees  claim  that  by  impli- 
cation of  law  the  growing  crop  was  specifically  be- 
queathed to  them  as  a  part  of  the  devise,  and  that 
having  been  sold,  the  proceeds  belong  to  them.  The 
referee  sustained  the  view  of  the  executors. 

The  testator  left  other  personal  property,  which 
amounts  to  over  $3,300  after  payment  of  all  debts 
and  funeral  expenses,  including  the  erection  of  a  mon- 
ument. 
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The  rules  of  the  common  law  on  the  question  here 
in  issue  may  be  briefly  stated  as  follows,  viz. : 

First,  Crops  growing  on  the  land  of  a  decedent  at 
the  time  of  his  death  are  personal  property. 

Second,  If  the  decedent  dies  intestate,  or  testate, 
without  devising  his  land,  such  crops  go  not  to  the 
heir  but  to  the  executor  or  administrator  of  the  dece- 
dent, for  payment  of  debts  and  for  distribution  accord- 
ing to  law. 

Third,  If  the  decedent  dies  intestate,  having  devised 
the  land  on  which  crops  are  then  growing,  such  crops 
go  to  the  devisee,  and  not  to  the  executor. 

The  presumed  intention  of  the  testator,  that  he 
who  takes  the  land  shall  take  the  crops  which  belong 
to  it,  is  one  reason  for  the  rule  last  stated  ;  and  that 
principle  that  every  man's  donation  shall  be  taken 
most  strongly  against  himself  and  those  claiming  un- 
der him  is  another. 

These  propositions  are  abundantly  sustained  by  the 
following  authorities.  1  Williams  on  Executors,  Pei> 
kins'  6th  Am.  ed.  781  (710),  785  (714) ;  Toller  on  Ex- 
ecutors,  150,  203 ;  3  Redf .  on  Wills,  (3d.  ed.  154) ;  Mc- 
Clellan's  Surrogate's  Practice,  3d.  ed.  240 ;  Spencer's 
case,  Winch.  51 ;  Anonymous,  Crakes  Eliz,  61 ;  Den- 
nett V.  Hopkinson,  63  Me.  350;  Budd  v.  Hiler,  27 
N.  J.  L.  (3  Dutch)  43 ;  Shaf ner  v.  Shafner,  5  Sneed 
94 ;  Bradner  v.  Faulkner,  34  N.  T.  347 ;  Stall  v.  Wil- 
bur, 77  Id.  158. 

The  Revised  Statutes  of  this  state,  (vol.  2,  p.  83, 
§  6,  subds.  5  and  6,)  make  a  slight  change  in  the  rule 
of  the  common  law  as  to  growing  crops  on  devised 
land. 
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The  change  and  its  effect  have  been  clearly  and 
admirably  stated  in  the  last  two  cases  cited,  substan- 
tially as  follows :  The  Revised  Statutes  provide  that 
the  growing  crops  shall  go  to  the  executor  or  admin- 
istrator  to  be  applied  and  distributed  as  personal  es- 
tate. Under  this  provision,  the  personal  representative 
takes  possession  of  the  growing  crops,  in  the  first  in- 
stance, as  he  does  of  all  other  personal  property  for 
the  purpose  of  administration  according  to  law.  But 
when  the  land  on  which  the  crop  is  growing  has  been 
so  devised  as  to  convey  it  to  the  devisee,  unless  a  con- 
trary intention  plainly  appears  from  the  will  the  crop 
is  put  on  the  footing  of  a  chattel  specifically  be- 
queathed. If  not  wanted  for  the  payment  of  debts  or 
legacies,  it  goes  to  the  devisee.  It  cannot  be  sold  for 
the  payment  of  general  legacies,  and  can  be  applied 
to  the  payment  of  debts  only  after  other  assets,  not 
specifically  bequeathed,  have  been  so  applied.  The 
same  language  that  would  devise  or  bequeath  such 
crops  before  the  statute  will  pass  them  now. 

Under  these  decisions,  it  was  the  obvious  duty  of 
these  executors  to  take  possession  of  the  growing 
crops  on  the  lands  devised  to  Mary  S.  Osbom  and 
Amasa  Clemans,  and  to  harvest  the  same.  If  the  pro- 
ceeds thereof  were  needed  to  pay  the  debts  of  the  tes- 
tator, they  could  sell  the  grain  and  apply  the  money 
received  for  it  to  the  payment  of  such  debts.  If, 
however,  the  other  personal  property  of  the  decedent 
was  sufficient  to  pay  all  legal  indebtedness,  the  exec- 
utors upon  ascertaining  that  fact  should  have  turned 
over  the  crops,  or  their  proceeds  if  sold,  to  the  de- 
visees as  personalty,  specifically  bequeathed  to  them 
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by  the  will,  unless  that  instrument  gave  directions  for 
some  other  disposition  thereof. 

The  claim  is  made  on  the  part  of  the  executors  that 
such  direction  is  given  in  the  latter  part  of  the  ninth 
clause  of  the  will,  and  that  by  the  words,  "  If  anything 
is  left  from  the  personal  property  it  shall  be  equally 
divided  between  my  children  share  and  share  alike," 
the  testator  indicated  his  intention  to  take  from  the 
devisees  the  crops  growing  on  the,  land  at  his  death, 
and  to  give  them  in  equal  shares  to  all  his  children. 

The  clause  here  in  question  must  be  considered  in 
its  relation  to  the  other  provisions  of  the  will,  and  in 
arriving  at  the  intention  of  the  testator  as  expressed 
in  that  instrument,  all  of  its  parts  must  be  construed 
together. 

It  seems  to  me  that  the  words  above  quoted  have 
not  the  effect  claimed  for  them.  They  signify  no 
more  than  is  expressed  by  the  usual  residuary  clause 
found  in  wills  relating  to  personal  estate.  They  carry 
only  what  had  not  been  legally  and  effectually  dis- 
posed of  by  the  foregoing  provisions  of  the  whole 
will.  Thompson  v.  Thompson,  3  Dem.  409-412; 
Beekman  v.  Bonsor,  23  N.  Y.  312 ;  Christie  v.  Haw- 
ley,  67  N.  r.  133, 137 ;  Kerr  v.  Dougherty,  79  N.  Y. 
327,  346. 

The  growing  crops  on  the  lands  devised  had  been 
previously  specifically  bequeathed,  by  the  force  of  the 
devises  themselves  and  would  not,  therefore,  be  cai> 
ried  away  from  the  devisees  and  swept  into  the  gen- 
eral residue  on  which  the  words  in  the  ninth  clause 
could  take  effect. 

That  such  language  is  insufficient  evidence  of  a  tes- 

VoL.  n.— 16 
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tator  s  intention  to  deprive  his  devisee  of  the  growing 
crop  is  clearly  established  by  the  decision  in  Bradner 
V.  Faulkner,  34  iV.  F.  347. 

The  controversy  in  that  case  was  over  a  crop  of  wheat 
growing  at  testator's  death,  upon  land  devised  by  the 
will  of  one  Amariah  Hammond.  A  copy  of  that  will, 
with  the  briefs  of  counsel,  is  found  in  the  printed  case, 
on  appeal  to  the  Court  of  Appeals,  on  file  in  the 
Rochester  law  libmry.  I  infer  from  the  provisions  of 
the  will  that  Mr.  Hammond  left  two  daughters,  who 
were  his  only  heirs  at  law  and  next  of  kin.  By  his 
will,  he  devises  to  each  of  these  daughters  certain  par- 
cels of  land,  and  to  one  the  sum  of  $16,000,  to  equal- 
ize her  share  in  his  estate  with  that  of  the  other.  He 
then  directs  that  his  daughters  shall  furnish  a  suitable 
maintenance  for  life  to  a  servant  named,  which  should 
be  a  charge  on  the.  lands  devised.  He  next  states  that 
it  is  his  intention  to  give  his  daughters,  in  all  respects, 
equal  advantages  in  the  disposition  of  his  estate  ;  and, 
after  some  directions  here  unimportant,  closes  with 
the  following  words :  "  All  the  rest  and  residue  of  my 
estate  whatsoever  of  which  I  may  die  seized  or  pos- 
sessed, of  whatsoever  kind  or  nature  the  same  may  be, 
not  hereinbefore  given  or  disposed  of,  I  give,  devise 
and  bequeath  to  my  daughters." 

In  its  general  features,  the  will  of  Mr.  Hammond 
is  singularly  like  the  one  here  under  consideration. 
The  principles  of  construction  applicable  to  the  one 
are  equally  so  to  the  other.  The  claim  that  the  tes- 
tator intended  that  the  crops  growing  on  his  land  at 
his  death  should  be  distributed  under  the  residuary 
clause  of  the  will  was  urged  upon  the  Court  of  Ap- 
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peals  in  the  printed  brief  of  the  executor's  counsel, 
but  m  its  opinion,  after  referring  to  the  rule  that 
growing  crops  pass  to  the  devisee,  upon  the  presumed 
intention  of  the  testator  that  he  who  takes  the  land 
should  also  take  the  crops  which  belong  to  it,  the 
Court  of  Appeals  says :  "  There  is  nothing  in  this  will 
to  alter  or  affect  this  presumed  intention  of  the  testa- 
tor." To  the  same  effect  are  the  following  cases,  viz. : 
Blake  v.  Gibbs,  5  Buss.  Oh.  13,  note ;  Rudge  v.  Win- 
nail,  12  Beav.  357 ;  Vaisey  v.  Reynolds,  5  Buss.  Ch. 
12 ;  Pratte  v.  Coffman,  27  Mo.  424. 

I  am  of  the  opinion  that  the  wheat  passed  as  a  spe- 
cific bequest  to  the  devisees  of  the  land,  and,  as  it  has 
been  sold,  that  they  are  now  entitled  to  its  proceeds. 

There  may  be  a  decree  modifying  the  referee's  re- 
port and  settling  the  account  in  accordance  therewith 
on  two  days'  notice. 


4*«*» 


New  York  Cottnty.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — March,  1890. 

Matter  of  Post. 
In  the  matter  of  the  estate  of  Cornelia  Post. 

Where  a  will  directs  the  inyestment  of  a  specified  stun ;  that  the  incomo 
thereof  be  paid  to  the  life-tenant  and  that  at  his  death  the  principal 
be  divided  among  certain  named  persons  in  specified  shares,  the  re- 
maindermen in  such  case  take  a  vested  remainder  at  the  death  of  the 
testator,  and  in  ease  of  the  death  of  any  one  of  the  remaindermen  prior 
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to  that  of  the  life-tenant  the  personal  representatives  of  such  deceased 
remaindermen  are  entitled  to  his  share  upon  the  death  of  the  lifettenant. 

Where  in  such  case  the  executor  under  testator's  will  has  died  before  the 
distribution  of  the  remaindeimen's  shares,  such  shares  should  be  re- 
ceived and  distributed  by  an  administrator  c.  t.  a.  of  the  testator  and 
not  by  the  executor  of  the  deceased  executor. 

The  statute,  L.  1S82,  chop.  185,  provkiing  that  in  case  of  the  death  of  the 
surviving  trustee  of  an  express  trust,  the  trust  shall  devolve  on  the 
Supreme  Court,  does  not  apply  in  such  case,  as  the  statute  relates 
solely  to  the  case  where  one  being  a  trustee,  as  contradistinguished 
from  an  executor  merely,  dies  leaving  the  trust  unexecuted. 

An  action  for  an  accounting  may  be  maintained  to  obtain  an  administra- 
tion of  the  estate  of  a  testator,  against  the  executor  of  a  life-tenant  (o 
whom  letters  c.  t.  a.  had  been  issued  and  the  assets  of  the  testator  de- 
livered less  than  six  years  before  tlie  commencement  of  the  proceeding 
for  the  accounting.  And  this  is  not  changed  by  the  fact  that  the  issuing 
of  letters  testamentary,  to  the  executor  since  deceased,  of  the  original 
testator  took  place  eleven  years  before  the  institution  of  such  proceed- 
ings. 

Proceeding  by  the  administratrix  c.  t.  a.  of  Cor^ 
nclia  Post^  deceased,  against  the  administrator  of  Ed- 
win Post,  deceased,  for  an  acccounting. 

Daniel  G.  Rollins  and  John  C.  O'Connor,  jR.t  far  the  petitioner. 
F.  W.  HiNRiCHS  and  Geokoe  D.  Bbattts /or  respondent 

The  Surrogate. — The  referee  has  reported  that 
this  proceeding  should  be  dismissed.  The  petitioner 
excepts  to  this  conclusion  of  law  and  to  the  grounds 
upon  which  the  referee  bases  it.  They  are,  first,  the 
inability  of  petitioner  to  maintain  the  proceeding  in 
the  capacity  in  which  she  has  brought  it,  to  wit,  as 
administratrix  with  the  will  annexed ;  second,  that 
the  right  to  compel  the  accounting  sought  is  barred 
by  the  Statute  of  Limitations.  As  an  additional 
ground  for  sustaining  the  disposition  made  by  the  ref- 
eree, the  respondent  insists  that  all  those  who  were 
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ultimately  entitled  to  share  in  the  principal  cf  the 
fund  in  question  had  received  their  entire  interest  and 
that  therefore,  and  as  there  are  no  unpaid  creditors, 
there  is  no  estate  for  the  petitioner  to  administer. 
The  last  claim  involves  the  question  as  to  whether  or 
not  certain  specified  legatees,  to  whom  a  portion  of 
the  fund  was  given  after  the  death  of  the  life  benefi- 
ciary, and  who  pre-deceased  the  latter,  but  survived 
the  testatrix,  were  entrtled  to  a  vested  interest  therein. 
The  testatrix  died  June  22,  1873,  leaving  a  will  and 
appointing  an  executor  and  executrix  who,  after  the 
admission  of  the  will  to  probate,  July  10,  1873,  took 
out  letters  testamentary,  the  former  on  July  10, 1873, 
and  the  latter  April  13,  1876.  One  of  the  executors 
died  in  July,  1879,  and  the  other  December  9,  1881. 
The  will  contained,  among  other  provisions,  the  fol- 
lowing : 

"  I  order  and  direct  that  my  executors  invest  the 
sum  of  ^20,000  upon  bond  and  mortgage  of  real  es- 
tate or  such  stocks  as  they  may  regard  as  safe  and 
permanent,  .nd  to  pay  o  Jthe  inJUat  and  income 
thereof  as  the  same  may  be  received  to  my  husband, 
Edwin  Post,  for  and  during  his  natural  life  ;  and  upon 
his  death,  out  of  the  principal  of  said  trust  fund,  to 
pay  to  Jane  Eliza  Davis,  daughter  of  Elijah  Davis  the 
sum  of  ^5,000 ;  and  after  deducting  said  sum  of  $5,000 
to  divide  and  pay  over  the  remainder  of  said  trust 
fund  unto  and  among  my  sister,  Emily  Bell,  and  my 
brother,  Gilbert  T.  Davis,  in  equal  shares." 

On  May  16,  1883;  letters  of  administration  c.  t.  a. 
were  issued  to  the  husband  of  the  testatrix,  the  life 
beneficiary   mentioned   in    the  foregoing  provision. 
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Subsequently  to  his  appointment^  and  in  pursuance 
of  two  orders  of  the  Surrogate,  dated  respectively 
July  19th  and  20th,  1883,  directing  the  transfer 
thereof  to  the  said  administrator,  there  were  delivered 
to  him  a  certain  certificate  of  deposit  belonging  to  the 
estate  of  testatrix,  then  held  by  the  executors  of  one 
of  the  executors  of  testatrix,  and  certain  bonds  and 
mortgages,  also  belonging  to  said  estate,  and  formerly 
in  the  possession  of  the  executor  of  a  deceased  agent 
of  testatrix's  executors.  These  are  the  funds  respecting 
which  an  accounting  is  sought.  The  said  administra- 
tor died  June  9,  1887,  and  letters  of  administration 
upon  his  estate  were  issued  to  the  respondent,  August 
25,  1887.  The  petitioner,  who  was  appointed  admin- 
istrator c.  t.  a.  of  the  testatrix  began  this  proceeding 
January  12,  1888,  to  compel  the  respondent,  as  ad- 
ministrator of  testatrix's  husband,  to  account  for  the 
administration  of  the  latter  of  his  wife's  estate. 

The  first  question  presented  is,  whether  the  persons 
among  whom  the  will  directed  a  division  of  the  fund 
upon  the  death  of  the  life  beneficiary  took  a  vested 
or  contingent  interest  therein.  There  is  no  doubt  that 
they  each  took  a  vested  interest  not  defeasible  by  the 
death  of  any  of  them  in  the  lifetime  of  such  benefici- 
ary. Coit  V.  Rolston,  44  Hun  548  ;  Da.  Costa  v.  Bass, 
48  Hun  31 ;  Yan  Axte  v.  Fisher,  117  N.  Y.  401 ;  Smith 
V.  Edwards,  88  N.  Y.  104 ;  Estate  of  Randall,  Surr. 
Dec.  1890,  p.  25. 

Such  being  the  case,  the  personal  representatives 
of  the  two  legatees  who  pre-deceased  the  life  benefici- 
ary are  entitled  to  their  legacies,  and  the  petitioner^ 
as  administratrix  c.  t.  a.  of  the  testatrix,  is  entitled  to 
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receive  them  for  the  purpose  of  administration  and 
distribution  unless  for  some  other  reason  she  is  pre- 
cluded from  doing  so. 

It  is  claimed  that  the  trust  respecting  the  fund  is 
of  such  a  character  that  it  could  only  be  executed  by 
a  trustee  appointed  for  the  purpose,  and  not  by  an 
administrator  with  the  will  annexed.  The  provision 
containing  the  bequests  in  question,  when  considered 
separately  or  in  connection  with  the  rest  of  the  will, 
evidences  no  intention  on  the  part  of  the  testatrix  of 
reposing  any  such  special  or  personal  confidence  or 
discretion  in  her  executors  as  would  dissociate  the 
trust  confided  to  them  from  their  office  as  executors 
or  prevent  them  from  fully  administering  it.  Hood 
V.  Hood,  85  N.  r.  569-571 ;  Mott  v.  Ackerman,  92 
N.  Y.  552-3 ;.  Matter  of  Clark,  5  Redf.  466 ;  Bain  v. 
Matteson,  54  N.  Y.  663-4. 

The  claim  that,  pursuant  to  chapter  185  of  the 
Laws  of  1882,  the  execution  of  the  provision  in  ques- 
tion devolved  upon  the  death  of  the  executors  of  the 
will  upon  the  Supreme  Court,  is  unfounded.  The 
chapter  cited  relates  solely  to  the  case  where  one  who, 
being  a  trustee,  as  contradistinguished  from  an  exec- 
utor merely,  dies  leaving  the  trust  unexecuted.  We 
have  seen  that  the  present  is  not  a  case  of  this  char- 
acter. 

The  question  remains  as  to  whether  the  petitioner 
is  barred  from  maintaining  the  proceeding  by  the 
Statute  of  Limitations.  It  is  to  be  noticed  that  the 
proceeding  is  not  brought  against  the  representatives 
of  the  deceased  executors  of  testatrix.  More  than 
eleven  years  have  elapsed  since  the  issuance  of  letters 
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to  the  executor  who  last  qualified  and  the  commence- 
ment of  this  proceeding,  n  the  proceeding  had  been 
begun  against  them,  doubtless  the  plea  of  the  bar  of 
the  statute  would  prevail.  Matter  of  Van  Dyke,  44 
Hun  397 ;  Matter  of  Clayton,  1  Connoly  Surr.  Rep. 
444. 

The  attitude  in  which  respondent's  decedent  stood 
with  reference  to  the  fund  or  property  in  question 
was  that  of  having  a  claim  therefor  against  the  estates 
of  those  having  possession  of  it.  The  representatives 
of  such  estates,  having  surrendered  the  property  or 
fund  to  respondent's  decedent  within  six  years  prior 
to  the  commencement  of  this  proceeding,  the  attempt 
to  interpose  the  Statute  of  Limitations  to  defeat  the 
present  proceeding  is  ineffective.  Matter  of  Coman, 
14  8t  Rep.  937 ;  See  Leroy  v.  Bayard,'3  Bradf.  228 ; 
Warren  v.  PafE,  4  Id.  266-7 ;  Paff  v.  Kinney,  5  Sandf. 
380;  House  v.  Agate,  3  Redf.  311. 

The  exceptions  to  the  referee's  report  are  sustained 
and  the  report  must  be  referred  back  to  the  referee 
to  proceed  with  the  accounting. 
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Rockland  County.— Hon.  GEORGE  W.  WEIANT, 

Subrogate. — March,  1890. 

Matter  of  E[ane. 

In  the  matter  of  the  application  for  the  probate  of  the 

will  of  Sarah  Kane,  deceased. 

One  of  the  witnesses  to  the  will  of  the  decedent  had  drawn  up  the  will  in 
her  presence.  This  instrument  was  spoken  of  by  that  witness  in  the 
hearing  and  presence  of  the  other  witness,  and  in  tlie  presence  of  tlie 
decedent  immediately  before  the  execution  and  attestation,  as  the  will 
of  decedent.  She  signed  it  with  her  mark.  Upon  the  proceedings  for 
the  probate  of  the  will  the  witness  who  had  drawn  up  the  will  being 
dead,  the  other  witness  testified  that  he  had  sii^ned  the  will  as  a  wit- 
ness before  the  testatrix  had  made  her  mark.  Held,  that  the  will  must 
be  admitted  to  probate,  as  there  was  proof  of  its  due  execution  and  at- 
testation, as  the  testimony  of  the  witness  that  he  had  signed  before 
testatrix  could  be  presumed  to  be  erroneous,  from  the  facts,  which  as  ap- 
peared by  the  evidence,  accompanied  the  execution  of  the  will,  showing 
that  his  recollection  of  the  order  in  which  it  was  signed  was  incorrect. 

The  subscription  of  a  will  by  the  mark  of  the  testator  may  be  proved  after 
evidence  of  the  handwriting  of  a  deceased  witness,  by  the  surviving 
witness,  if  his  testimony  convinces  the  court  of  its  truthfulness. 

Application  for  the  probate  of  the  will  of  Sarah 
Kane,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

0.  p.  HoFFMAK,  /or  proponent, 
Abthub  S.  Tompkins,  for  contestant. 
Andbbw  TAiJX>Ny  special  guardian. 

The  Surrogate. — ^The  only  questions  raised  by  the 

contestants  relate  to  the  proper  execution  of  the  will. 

It  is  well  settled  that  to  entitle  a  will  to  be  admitted 
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to  probate,  the  statute  must  be  fully  complied  with, 
and  while  courts  have  dUBEered  as  to  the  interpreta- 
tion, construction  and  application  of  the  statute,  they 
have  agreed  that  the  formalities  and  requisites  thereof 
must  be  observed.  The  difficult  question  usually  is, 
as  to  whether  or  not  the  facts  bring  the  case  within  a 
substantial  compliance  with  the  statutory  requisites. 

Every  last  will  and  testament  must  be  executed  and 
attested  in  the  following  manner : 

1.  It  shall  be  subscribed  by  the  testator  at  the  end 
of  the  will. 

2.  Such  subscription  shall  be  made  by  the  testator 
in  the  presence  of  each  witness,  or  shall  be  acknowl- 
edged by  him  to  have  been  made  by  him  to  each  of 
said  witnesses. 

3.  The  testator  shall,  at  the  time  of  making  such 
subscription  or  acknowledgment,  declare  the  instru- 
ment as  subscribed  or  acknowledged  by  him  to  be  his 
last  will  and  testament. 

4.  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness,  at  the 
end  of  the  will,  at  the  request  of  the  testator,  3  R.  S. 
63,  (8th  ed.,  p.  2547,)  §  40. 

Now,  it  is  claimed  by  the  contestants  in  this  matter 
that  the  evidence  does  not  establish  a  substantial  com- 
pliance with  the  statute  in  the  following  particulars : 

1.  That  the  testator  did  not  sign  the  will.  2.  That 
if  she  did,  she  signed  before  the  witness  Horgan. 
3.  That  she  did  not  publish  the  paper  as  her  last  will 
and  testament.  4.  That  the  witness  Horgan  was  not 
requested  by  the  testator  to  become  an  attesting  wit- 
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ness.     5.  That  the  testatrix  did  not  subscribe  the  will 
in  the  presence  of  the  witness  Horgan. 

The  subscribing  witness  Stephens  is  dead.  His 
handwriting  is  proven,  not  only  that  of  his  two  signa- 
tures as  a  witness,  but  also  that  the  written  portions 
of  the  will  are  in  his  writing.  The  attestation  clause 
has  recited  therein  a  compliance  with  all  of  the  above 
statutory  requirements.  He  filled  it  out  and  signed 
his  name  to  it.  He  was  cognizant  then  of  its  contents, 
and  having  charge  of  the  execution  of  the  will,  it  must 
fairly  be  presumed  that  he  saw  that  these  require- 
ments were  followed.  So  far  then  as  a  deceased  wi1> 
ness  may  speak,  he  attests  a  due  subscription  of  said 
will  by  the  testatrix  and  a  full  compliance  with  all 
other  statutory  requirements. 

"  A  regular  attestation  clause  shown  to  have  been 
signed  by  the  witnesses  and  corroborated  either  by 
the  circumstances  surrounding  the  execution  of  the 
instrument,  the  testimony  of  other  witnesses  to  the 
fact  of  due  execution,  or  other  competent  evidence 
has  been  held  in  many  cases  to  be  suflScient  to  estab- 
lish a  will  signed  by  the  testator  even  against  the 
positive  evidence  of  the  attesting  witnesses  to  the 
contrary."  Matter  of  Will  of  Cottrell,  95  N.  Y.  329- 
335. 

The  testimony  shows  that  Stephens  was  a  justice  of 
the  peace  and  had  been  one  for  a  great  number  of 
years,  and  that  as  such  he  had  experience  in  drawing 
wills  which  it  is  proper  to  infer  includes  also  the  con- 
ducting of  the  execution  thereof.  This  was  always 
considered  to  afford  a  strong  presumption  or  compli- 
ance with  the  requirements  of  the  statute  in  relation 
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to  the  execution  of  wills.  Matter  of  Cottrell,  supra^ 
339. 

This  presumption  also  prevails  as  to  the  order  of 
observance  of  the  requirements  of  the  statute. 

The  testimony  of  the  surviving  witness,  Horgan,  as 
to  the  subscription  by  the  testator,  corroborative  in 
some  particulars,,  and  as  to  such  matters  as  he  does 
not  speak  of,  the  presumption  may  fairly  stand  aa  un- 
challenged. Horgan  testifies  as  to  the  signing  by  the 
testatrix  as  follows :  "1  saw  her  put  her  hand  to  the 
pen,  and  I  could  not  say  whether  she  wrote  or  not, 
but  it  is  my  belief  she  did  write  it,  but  I  could  not 
say.  That  is  my  impression.  T  saw  the  pen  in  her 
hand,  and  I  saw  her  sit  down  to  the  table  and  put  the 
pen  upon  the  paper;  she  took  hold  of  the  pen."  In 
answer  to  another  -question,  he  testified  that  he  saw 
her  sign  her  name  to  it. 

The  testimony  of  this  witness  also  shows  that  when 
he  went  into  the  house  of  the  testatrix  on  this  occa- 
sion that  the  witness  Stephens  was  at  a  table  in  one 
room  with  papers  before  him ;  that  the  testatrix  was 
in  an  adjoining  room  with  the  door  open ;  that  the  tes- 
tatrix was  called  in ;  that  the  witness  Horgan,  was 
sitting  at  the  table ;  that  the  testatrix  came  in  by  the 
table,  and  then  signed  as  above. 

I  think  that  this  testimony,  in  connection  with  the 
presumptions  to  which  I  have  called  attention,  togeth- 
er with  such  reasonable  inferences  as  may  be  indulged 
from  an  inspection  of  the  instrument  itself  lead  necesK 
sarily  to  the  conclusion  that  the  testatrix  signed  the 
will  by  making  her  mark  where  it  appears  at  the  end 
thereof,  and  in  the  presence  of  both  witnesses.     Wit- 
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nesses  testify  that  all  written  parts  of  the  instrument, 
including  the  attestation  clause  and  the  words  "  her  " 
above  and  "  mark "  below  the  cross  mark  are  in  the 
handwriting  of  the  witness  Stephens.  The  witness 
Horgan  saw  the  testatrix  writing  on  the  instrument ; 
if  so,  then  it  seems  that  she  must  have  necessarily 
made  the  mark. 

But  it  is  claimed  that  the  testator  signed  her  name 
after  the  witness  Horgan.  Horgan  does  so  testify.  I 
think,  however,  he  is  mistaken.  The  presumption  is 
otherwise.  He  testifies  that  the  witness  Stephens 
signed  once  before  him.  I  am  quite  positive  that  he 
is  in  error.  I  have  examined  the  overlapping  parts 
of  the  signatures  with  a  magnifying  glass,  and  such 
an  examination  shows  very  clearly  that  both  of  Ste- 
phens' signatures  were  made  before  those  of  Horgan. 
This  shows  that  Horgan's  recollection  of  the  particu- 
lars and  the  order  of  their  occurrence  after  the  lapse 
of  so  many  years  may  be  somewhat  obscured  and  in- 
correct. 

He  signed  twice,  once  opposite  the  testatrix's  sig- 
nature, and  a  second  time  beneath  the  attestation 
clause.  Now,  if  it  were  true  that  he  signed  before 
the  testatrix,  then  he  must  have  signed  his  name  op- 
posite the  place  of  the  testatrix's  signature,  when  that 
place  was  blank,  which  is  rather  an  unreasonable  thing 
for  him  to  have  done,  or  that  he  should  have  been 
asked  or  permitted  to  do  by  one  having  experience  in 
the  execution  of  legal  documents,  such  as  Stephens 
had.  Matter  of  Look,  1  Connoly  Surr.  Rep.  403. 
The  signature  of  the  testator,  preceding  that  of  the 
witness  in  point  of  space  is  presumed  to  have  been 
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made  first  in  point  of  time.  Matter  of  McMulkin,  6 
Dem.  347. 

As  to  publication  by  the  testatrix  of  the  instrument 
in  question,  and  the  request  that  Horgan  should  be- 
come an  attesting  witness,  I  am  of  the  opinion  that 
the  evidence  shows  a  substantial  compliance  with  the 
statutes.  Upon  proof  of  the  signature  of  a  will^  and 
an  attestation  clause  full  in  its  recitals  of  compliance 
with  the  statute,  as  in  this  case,  the  presumption  of 
due  execution  would  carry  the  will  to  probate  in  the 
absence  of  any  recollection  of  the  circumstances  by 
the  surviving  witness.  Matter  of  Pepoon,  91  iV.  Y. 
255.  Now,  I  do  not  find  anything  in  the  testimony 
to  overthrow  this  presumption,  while,  on  the  contrary, 
in  some  particulars,  I  find  evidence  confirmatory  of 
the  same. 

The  witness  Horgan  testifies  that  George  Kane,  the 
son  of  the  testatrix,  came  to  the  store  of  the  witness 
and  asked  him  if  he  would  come  up  and  be  a  witness 
to  his  mother  8  will ;  that  she  was  to  make  a  will,  and 
she  asked  him  "to  come  down  and  see  if  I  would 

come  up *the  squire  is  at  the  house  now.* 

He  came  down  a  second  time,  and  I  went  up  with 
him.  When  I  got  there,  the  squire,  Peter  Stephens, 
was  there  in  the  front  room.  He  had  papers  before 
him,  and  Mrs.  Kane  was  in  the  inside  room.  I  went 
into  the  room  where  Squire  Stephens  was   sitting. 

Everything  was  ready.     I  just  sat  down he 

said :  ^  I  sent  for  you  to  be  present  at  the  signing  of 
the  will,'  and  he  called  for  Mrs.  Kane,  and  she  came 
out  of  the  room  and  he  said  :  *  Mrs.  Kane,  you  heard 
this  will  read/  and  she  said,  ^  Yes/  and  he  said :  ^  Sign 
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it/  and  I  signed  it,  and  said,  *  Mrs.  Kane,  you  sign  it,' 
and  she  signed  it,  and  I  left." 

"You  were  asked  to  sign  it  by  Mr.  Stephens?" 
"Yes  sir."  "Did  Mrs.  Kane  say  anything  about  it?" 
"  Not  a  word  that  I  remember.  He  asked  us  to  sign 
it,  and  we  did."  Q.  "And  she  did  not  ask  you  to 
sign  it  as  a  witness  ?  "  A.  "  Mr.  Stephens  did,  I  don't 
think  she  did."  I  saw  Mrs.  Kane  in  the  adjoining 
room,  the  doors  were  all  open."  Q.  "  So  you  could  hear 
any  conversation  between  persons  in  the  two  rooms?" 
A.  "  Yes  sir."  Q.  "  Squire  Stephens  told  you  what 
you  were  wanted  for  there?"  A.  "Yes  sir.  Well, 
he  said  simply,  '  Mr.  Horgan,  sign  this  will.  Witness 
this  will.'  I  understood  it  was  Mrs.  Kane  that  wanted 
me  to  do  it.  The  next  thing,  Squire  Stephens  called 
for  her  to  come  into  the  room  and  he  said  to  her,  or 
he  asked  her,  *  Mrs.  Kane,  you  have  heard  this  wilt 
read  ?'  She  said,  *  Yes  sir,'  she  had  heard  it  read,  and 
Mrs.  Kane  came  in  by  the  table  where  Squire  Stephens 
was  sitting.  He  (Squire  Stephens)  said,  *  Mrs.  Kane, 
we  are  ready  for  you  to  sign  it  now.' " 

Then  the  execution  and  attestation,  immediately 
followed.  This  testimony,  with  other  facts  and  cir- 
cumstances in  evidence,  together  with  the  presump- 
tions arising  from  the  recitals  in  the  attestation  clause 
of  publication  and  request,  and  from  the  fact  that  the 
execution  of  the  will  was  conducted  by  one  having 
knowledge  of  the  requirements  of  the  statute  to  con- 
stitute a  due  execution,  establish  a  publication  and  re- 
quest that  satisfies  the  legal  requisites. 

No  particular  form  of  words  is  required  to  constitute 
a  due  publication  and  request.     Matter  of  Hunt,  110 
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i\r.  J^.  278.  It  is  a  substantial  compliance  with  the 
statute  if,  in  some  way  or  mode,  the  testator  indicates 
that  the  instrument  the  witnesses  are  requested  to 
subscribe  as  such  is  intended  and  understood  by  him 
to  be  his  executed  will.     Id. 

The  legislature  only  meant  there  should  be  some 
communication  to  the  witnesses  indicating  that  the 
testator  intended  to  give  effect  to  the  paper  as  his 
will,  and  that  any  communication  of  this  idea  or  to 
this  effect  will  meet  the  object  of  the  statute ;  that  it 
is  enough  if  in  some  way  or  mode  the  testator  indi- 
cates that  the  instrument  the  witnesses  are  requested 
to  subscribe  as  such  is  intended  or  understood  by  him 
to  be  his  will.  The  word  "  declare  "  is  said  to  signify 
"  to  make  known,  to  assert  to  others,  to  show  forth," 
and  this  in  any  manner,  either  by  words  or  acts,  writr 
ing  or  in  signs,  in  fine,  that  to  declare  to  a  witness  that 
the  instrument  described  was  the  testator's  will  must 
mean  to  make  it  at  the  time  distinctly  known  to  him 
by  some  assertion  or  by  clear  assent  in  words  or  signs. 
Lane  v.  Lane,  95  N.  T.  494-498.  And  publication 
and  request  may  be  incorporated  in  the  same  words 
and  acts.     Coffin  v.  Coffin,  23  N.  Y.  9. 

Within  these  authorities  and  the  construction  there 
given  to  the  statutes  I  have  no  hesitation  in  arriving 
at  the  conclusion  that  the  evidence  shows  a  due  pub- 
lication of  the  will  and  a  request  to  the  witnesses. 
The  witness  Stephens,  at  the  request  of  the  testatrix, 
drew  the  will,  and  in  her  presence.  The  instrument 
thus  prepared  was  spoken  of  by  Stephens  to  her  and 
in  the  presence  and  hearing  of  the  other  witness  when 
all  three  were  present  and  immediately  preceding  its 
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execation,  and  attestation,  thus  showing  beyond  a 
doubt  that  the  paper  she  signed  was  known  to  her  at 
the  time  to  be  her  will,  and  that  she  intended  giving 
it  efEect  as  such.  The  witness  Stephens  in  this  matter 
must  be  deemed  to  have  been  her  agent  in  all  that  he 
did,  in  the  preparation  and  execution  of  this  will.  The 
evidence  calls  for  the  finding  of  such  authority.  His 
request  to  the  witness  Horgan,  and  whatever  else  he 
said  to  that  witness  in  the  presence  of  the  testatrix  or 
that  may  reasonably  be  inferred  to  have  been  said  or 
done  in  her  presence  in  reference  to  the  will  or  as  to 
his  becoming  a  witness,  thereto  should  be  considered 
as  said  or  done  by  her. 

The  words  of  request  or  acknowledgment  may  pro- 
ceed from  another  and  will  be  regarded  as  those  of 
the  testator,  if  the  circumstances  show  that  he  adopted 
them  and  that  the  party  speaking  them  was  acting  for 
him  with  his  assent.     Gilbert  v.  Knox,  52  N.  Y.  125. 

Upon  the  entire  proof  in  the  case,  and  guided  by 
the  authorities  giving  construction  to  the  statute,  as 
also  by  those  establishing  inferences  and  presumptions 
and  touching  the  force  thereof  as  connected  with  the 
execution  and  attestation  of  wills,  I  am  convinced  that 
a  fair  and  substantial  compliance  with  the  statutory 
requirements  has  been  shown  and  that  the  instrument 
should  be  held  to  have  been  duly  executed,  published 
aiid  attested  as  the  will  of  the  testatrix. 

The  cases  cited  by  the  contestant's  counsel  are  not 
in  conflict  with  this  conclusion,  as  each  is  distinguish- 
able upon  the  facts  and  circumstances. 

In  the  matter  of  McMulkin,  6  Dem.  347,  there  was 
no  attestation  clause.     In  the  Matter  of  Sarauw,  2  iV'. 

Vol.  n.— 17 
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JT.  Supp.  629,  the  persons  having  charge  of  the  exe- 
cution of  the  will  were  inexperienced  in  the  matter 
of  wills,  and  I  think  it  may  be  inferred  that  there  was 
no  attestation  clause.  In  Walsh  v.  Laffan,  2  Dem. 
498,  the  paper  was  not  referred  to  as  a  will  by  the 
testatrix,  or  by  either  of  the  witnesses,  nor  did  either 
of  the  three  use  words  or  expressions  asserting  or  even 
intimating  that  the  instrument  was  of  a  testamentary 
character.  In  the  Matter  of  Booth,  24  N.  Y.  St.  Rep. 
647  \  ^  N,  Y.  Supp,  41,  the  will  was  executed  in  New 
Jersey,  where  a  will  is  not  required  to  be  subscribed 
or  signed  at  the  end  thereof.  It  was  sought  to  estab- 
lish the  will  by  proving  the  name  of  the  testatrix  in 
the  first  line  of  the  instrument  as  an  execution  thereof. 

But,  notwithstanding  I  have  reached  the  conclusion 
that  the  evidence  establishes  a  due  publication,  exe- 
cution and  attestation  of  this  will,  the  counsel  for  the 
contestants  claim  that  the  testatrix  having  subscribed 
the  will  by  mark,  the  will  cannot  be  admitted  to  pro- 
bate (one  of  the  witnesses  being  dead)  without  the 
testimony  of  another  witness  who  saw  the  testatrix 
make  her  mark,  and  confronts  me  with  authorities 
which  appear  to  sustain  his  contention.  He  cites 
matter  of  Walsh,  1  Tuck.  132 ;  Matter  of  Reynolds, 
4  Dem.  68 ;  Matter  of  Phelps,  1  Connoly  Surr.  Rep. 
463 ;  Worden  v.  Van  Gieson,  6  Dent.  237.  That  is 
not  my  understanding  of  the  law,  and  as  far  as  my 
observation  has  gone,  it  is  contrary  to  the  usual  prac- 
tice. 

If  it  be  true  that  no  will  signed  by  mark  can  be  ad- 
mitted to  probate  without  the  testimony  of  two  wit- 
nesses who  saw  the  testator  make  the  mark,  then  very 
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many  wills  so  signed  must  and  will  fail  of  probate,  for 
it  is  a  matter  of  frequent  occurrence  that  one  of  the 
subscribing  witnesses  is  dead  or  beyond  the  reach  of 
the  court,  and  it  is  usually  the  case  that  no  other  per- 
sons are  present  at  the  execution  of  a  will  than  the 
testator  and  attesting  witnesses. 

Such  a  construction  of  the  statute  applies  one  rule 
to  wills  subscribed  by  a  testator  who  can  write  and 
another  to  oue  who  cannot  do  so.  This  should  not  be 
the  case,  unless  clear  words  to  that  effect  appear  in 
the  statute.  The  statute  makes  no  such  distinction, 
and  there  are  no  words  therein  that  will  authorize 
such  a  construction.  The  rule  is  uniform  as  to  all 
written  wills,  however  subscribed. 

Section  2620  of  the  Code  of  Civil  Procedure  pro- 
vides :  "  If  all  of  the  subscribing  witnesses  to  a  writ- 
ten will  are,  or  if  a  subscribing  witness  whose  testimony 
is  required  is  dead  or  incompetent  by  reason  of  lunacy 
or  otherwise,  to  testify,  or  unable  to  testify;  or  if 
such  a  subscribing  witness  is  absent  from  the  state,  or 
if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence or  testifies  against  the  execution  of  the  will,  the 
will  may  nevertheless  be  established  upon  proof  of 
the  handwriting  of  the  testator,  and  of  the  subscrib- 
ing witnesses,  and  also  of  such  other  circumstances  as 
would  be  sufficient  to  prove  the  will  upon  trial  of  an 
action." 

This  section  received  a  practical  construction  in 
Brown  v.  Clark,  77  iV.  T.  369 ;  Matter  of  Pepoon,  91 
Id.  255 ;  and  Matter  of  Cottrell,  95  Id.  329,  and  was 
held  to  mean,  in  accordance  with  prior  decisions  cited, 
^^  that  the  proof  of  circumstances  bearing  upon  the 
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question  of  the  authority  of  the  will  in  connection 
with  a  regular  attestation  clause  duly  executed  were, 
if  sufficient  to  satisfy  the  court  of  its  genuineness,  all 
that  was  required  to  sustain  the  probate  of  the  will." 
Matter  of  Hesdra,  119  i\r.  Y,  615,  more  fully,  28  St. 
Hep.  810. 

If  the  word  "  handwriting,"  as  used  in  section  2620 
above,  is  to  receive  the  narrow  construction  of  mean- 
ing one  who  can  write,  then  as  already  stated,  almost 
every  will  signed  by  mark,  where  a  subscribing  wit- 
ness is  dead,  must  fail  of  probate,  and  we  shall  have 
one  rule  as  to  written  wills  signed  by  one  who  writes 
his  name,  and  another  as  to  such  wills  as  are  subscribed 
by  one  who  makes  his  mark. 

I  am  not  disposed  to  adopt  such  a  construction.  It 
is  my  opinion  that  the  word  «  handwriting  "  signifies, 
as  here  used,  the  subscription  of  the  testator  to  the 
will,  whether  it  be  by  writing  or  otherwise.  It  im- 
plies the  characters  by  which  he  subscribed  the  will. 
When  this  provision  of  the  Code  was  enacted,  it  was 
established  as  unchallenged  law  that  a  will  could  be 
legally  subscribed  by  mark  as  well  as  by  writing  the 
name  (Jackson  v.  Jackson,  39  iV.  Y.  153),  and  if  any 
distinction  was  intended,  dependent  upon  the  method 
of  subscription  or  signing,  the  legislature  would  have 
so  clearly  provided. 

Nor  is  there  any  force  in  the  criticism  that  a  mark 
does  not  permit  of  identification,  and  therefore  there 
can  be  no  proof  of  the  handwriting  where  a  witness 
can  testify  to  having  seen  the  mark  made.  Cases 
may  arise  where  a  will  might  fail  of  probate  in  the 
event  that  no  witness  can  be  produced  to  testify  to 
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having  observed  the  mark  made,  but  it  is  not  a  failure 
to  prove  the  handwriting  where  any  witness  is  pro- 
duced who  saw  the  subscription  by  mark. 

It  surely  is  proof  of  a  testator's  handwriting  wh^n 
a  witness  testifies  to  having  seen  it  made,  and  it  is 
generally  more  satisfactory  and  convincing  than  when 
testimony  is  given  as  matter  of  opinion  by  one  who 
did  not  observe  the  writing  done. 

In  making  provision  for  the  establishing  of  a  will  in 
cases  arising  under  section  2620  of  the  Code,  the  Leg- 
islature imposed  no  limitation  or  restriction  as  to  the 
method  by  which  or  witnesses  by  whom  the  "  hand- 
writing "  might  be  proven.  These  were  left  to  the 
general  rules  of  evidence,  and  the  qualifications  of 
witnesses  as  embodied  in  the  common  and  statutory 
law.  I  am  unable,  therefore,  to  understand  why  a 
surviving,  attesting  witness  may  not  establish  the 
subscription  of  a  will  by  a  testator  where  he  sees  the 
signing  done,  if  his  testimony  convinces  the  court  of 
its  truthfulness,  and  as  well  where  the  signing  by  the 
testator  is  by  mark  as  by  writing  his  name. 

Now,  if  the  authorities  cited  by  the  contestants' 
counsel  are  sound,  then  this  will  must  fail  of  probate, 
even  though  a  subscribing  witness  testifies  to  having 
seen  the  subscription  made,  and  yet  had  the  execution 
been  by  a  testatrix  who  could  write  her  name,  upon 
the  same  evidence  the  will  could  be  lawfully  admitted 
to  probate.  Such  a  construction  of  the  statute  should 
not  be  adopted  as  would  incorporate  therein  such  a 
distinction.  An  interpretation  of  the  statute  that  re- 
quires proof  of  the  signing  by  mark  from  some  person 
other  than  a  subscribing  witness  where  as  here  one  of 
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the  attesting  witnesses  is  dead,  is  equivalent  practi- 
cally to  requiring  an  execution  of  such  a  will  before 
more  than  two  witnesses,  in  order  to  secure  its  pro- 
bate, and  this  the  statute  does  not  require. 

The  conclusion  at  which  I  have  arrived  has  not 
been  reached  without  hesitation,  as  it  appears  that  the 
same  is  adverse  to  that  of  learned  and  experienced 
Surrogates.  From  the  report  of  the  case  of  Matter  of 
Reynolds,  4  Dem,  68,  however,  it  does  not  appear 
that  the  surviving  attesting  witness  gave  testimony 
of  his  having  observed  the  testator  make  his  mark, 
and  the  authority  may  not  therefore  be  adverse. 

The  following  authorities  sustain  the  construction 
which  should  be  given  to  section  2620  of  the  Code  that 
I  have  adopted.  Matter  of  Simpson,  2  Redf.  29; 
Matter  of  Dockstader,  6  Dem.  106. 

Let  a  decree  be  entered  admitting  the  will  to  pro- 
bate with  costs  to  the  proponent. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — March,  1890. 

Matter  op  Underhill. 

In  the  matter  of  the  estate  of  Edward  B.  Undeeihill, 

deceased. 


A  legacy  of  five  hundred  dollars  payable  one  year  from  the  date  of  letters 
testamentary  is  not  subject  to  the  collateral  inheritance  tax,  as  its 
cash  value  is  less  than  five  hundred  dollars. 
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A  legacy  to  an  institation  for  the  blind  which  does  not  under  any  ci ream- 
stances  receive  pay  from  its  patients  is  exempt  from  the  collateral  in- 
heritance tax. 

A  legacy  to  a  creditor  upon  condition  that  he  accept  the  same  as  payment 
in  full  of  all  unsettled  accounts  and  claims  held  by  him  against  testa- 
tor, such  accounts  and  claims  being  somewhat  in  excess  of  the  amount 
of  the  legacy,  is  not  subject  to  the  collateral  inheritance  tax. 

Appraisement  of  the  estate  of  Edward  B.  Underbill, 
deceased,  for  the  purpose  of  fixing  the  value  of  certain 
legacies  claimed  to  be  subject  to  the  collateral  inher- 
itance tax. 

The  appraiser  appointed  herein  to  fix  the  fair  mar- 
ket value  of  certain  legacies  claimed  to  be  subject  to 
taxation  under  chap.  713  of  the  Laws  of  1887,  has 
among  other  things  reported  the  value  of  the  follow- 
ing legacies  thus : 

Abraham  S.  Underbill,  and  two  others,  as 
executors,  in  addition  to  their  legal  com- 
missions and  expenses,  each  .         .         .      $500.00 
The  New  York  Institution  for  the  Blind      $500.00 
The  American  Society  for  the  Prevention 

of  Cruelty  to  Animals         .         .         .  $500.00 
The  N.  Y.  Soc.  for  the  Prevention  of  Cruel- 
ty to  Children $500.00 

Henry  C.  Kear $4,000.00 

The  question  arises  as  to  whether  these  several  leg- 
acies are  subject  to  the  tax. 

K.  H.  ITkdebhill,  for  iht  executors. 

Platt  a  Bowsbs,  for  New  York  Institution  for  the  Blind. 

The  Surrogate. — ^There  were  three  executors 
named  in  the  will,  all  of  whom  qualified.  To  each  of 
those  who  should  qualify  and  act  the  testator  be- 
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queathed  five  hundred  dollars,  over  and  above  his  le- 
gal commissions  and  expenses,  one  half  of  which  sum 
was  made  payable  one  year  after  he  should  have  qual- 
ified as  such,  and  the  other  half  on  the  final  account- 
ing, which  could  not,  by  reason  of  the  provisions  of 
the  will,  occur  in  less  than  seven  years.  Section  three 
of  the  act  provides  for  a  case  where  a  bequest  is  made 
in  lieu  of  commissions ;  but  these  bequests  are  given 
in  addition  to  them  and  are  not,  therefore,  within  the 
purview  of  that  section.  As  the  sum  is  only  five  hun- 
dred dollars  to  each  and  is  not  made  payable  imme- 
diately, but  such  payment  is  postponed,  as  stated,  the 
present  cash  value  is  less  than  five  hundred  dollars, 
and  thus  all  are  exempt  from  the  tax. 

The  bequests  of  five  hundred  dollars  each  to  the 
several  charitable  institutions,  are  also  exempt  because 
payable  at  the  end  of  a  year  from  the  date  of  the  let- 
ters testamentary,  and  the  cash  value  therefore  is  less 
than  five  hundred  dollars,  as  recently  held  by  me  in 
the  Matter  of  Peck,  2  Connoly  Surr.  Rep.  203. 
The  legacy  to  the  institution  for  the  blind  is  claimed 
to  be  also  exempt  on  the  ground  that  it  does  not 
receive  pay  from  patients  under  any  circumstances. 
This  is  alleged  on  its  behalf  and  is  not  controverted. 
Hence  it  is  exempt  as  an  almshouse,  under  subd.  4, 
sec.  1,  title  1,  chap.  13,  part  1,  Revised  Statutes. 

The  testator  bequeathed  to  Henry  C.  Kear,  his  fore- 
man, who  had  for  many  years  managed  several  large 
farms  of  his,  the  sum  of  four  thousand  dollars,  paya- 
ble as  soon  as  might  be  after  testator's  decease,  upon 
condition  that  he  should  accept  the  same  in  full  of  all 
unsettled  accounts  and  claims  against  him,  other  than 
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the  amount  of  any  note  or  notes  he  might  hold.  It 
was  made  to  appear  that  the  amount  of  Rear's  claim 
for  services  was,  exclusive  of  any  such  notes,  some- 
what in  excess  of  the  sum  bequeathed,  but  that  he 
was  willing  to  accept  the  legacy  in  full.  Had  no  be- 
quest been  made  in  this  form,  but  Kear's  claim  had 
been  left  in  the  class  of  "  all  my  just  debts,''  which  a 
testator  usually  directs  his  executors  to  pay,  it  would 
certainly  have  been  exempt  from  taxation.  If  he  had 
simply  bequeathed  $4,000  without  the  mention  of  any 
claim,  then  it  would  have  been  taxable.  Where  a 
testator  chooses  to  provide,  in  the  form  of  a  bequest, 
for  the  payment  of  a  just  debt,  with  a  view  possibly 
of  obviating  any  question  in  the  minds  of  his  execu- 
tors as  to  its  amount  or  validity,  he  could  do  so  with 
great  propriety ;  but  by  doing  it  he  could  not  clothe 
it  with  the  character  of  a  gift.  Under  the  circum- 
stances it  will  readily  be  seen  that,  by  this  provision 
of  the  will,  no  property  is  "  transferred  by  deed,  grant, 
sale  or  gift,"  as  contemplated  by  the  1st  section  of 
this  act,  to  Rear.  He  simply  designates  the  mode  of 
payment  of  a  debt.  It  is  accordingly  held  to  be  ex- 
empt from  taxation  under  the  act. 
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Wbstohestbb  County.— Hon.  OWEN  T.  COFFIN, 

SxJBBOOATE. — March,  1890. 

Mai?tbr  op  Lane. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  William  F.  Lane  and  James  F.  Mee,  as  ad- 
ministrators of  the  estate  of  Michael  Lane,  de- 
ceased. 

Where  after  the  death  of  an  Intestate,  one  of  the  next  of  kin  dies,  and  no 
administrator  of  such  next  of  kin  has  been  appointed,  the  administrator 
of  the  intestate  mnst  hold  the  share  of  the  deceased  next  of  kin  until 
some  one  entitled  to  receive  it  shall  appear  and  then  it  must  be  the 
subject  of  a  further  accounting  by  the  administrator. 

Accounting  of  administrators  of  the  estate  of 
Michael  Lane,  deceased. 

Joseph  E.  Owens,  for  odminiatratorB. 

The  Surrogate. — The  intestate  died  leaving  as  his 
next  of  kin,  among  others,  Margaret  Lyons,  a  married 
sister,  residing  with  her  husband  and  children,  in  Lon- 
don, England.  Since  then,  Mrs.  Lyons  has  died  leav- 
ing her  husband  and  children  surviving.  She  is  said 
to  have  died  intestate  and  no  one  has  been  appointed 
to  administer  her  estate.  The  administrators  of  Lane 
have,  among  others,  cited  the  husband  and  children 
to  attend  their  accounting,  none  of  whom  appeared, 
except  a  special  guardian  appointed  for  the  minors. 
No  objection  was  made  to  the  account.     A  decree  is 
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presented  for  signature^  and  the  only  question  is  what 
disposition  shall  be  made  of  the  share  of  the  late  Mrs. 
Lyons,  which  amounts  to  about  $334.  The  proposed 
decree  provides  that  it  shall  be  paid  to  her  administra- 
tor when  appointed;  and  in  the  event  that  it  shall  not 
be  so  paid  at  the  expiration  of  two  years  from  the 
date  of  the  decree,  it  be  paid  to  the  treasurer  of  West- 
chester county. 

Section  2743  of  the  Code  provides  that  when  the 
account  has  been  judicially  settled,  and  there  remains 
a  sum  to  be  distributed  to  the  creditors,  next  of  kin, 
etc.,  the  decree  must  direct  the  pa3rment  and  distri- 
bution thereof  to  the  persons  so  entitled.  Of  course, 
the  decree  cannot  direct  payment  except  to  some 
person,  and  it  cannot  direct  payment  of  the  share 
in  question  to  the  husband  and  children,  because  it 
belongs  to  the  estate  of  the  deceased  wife,  and  that 
must  be  administered  in  a  proceeding  by  itself.  If 
there  were  an  executor  or  administrator  of  her  estate, 
the  decree  should  direct  it  to  be  paid  to  him  as  a  per- 
son entitled  to  receive  it  as  a  part  of  the  estate  he 
would  represent.  At  present  then  there  is  no  person 
to  whom  the  share  can  be  decreed  to  be  paid. 

Section  2748,  following  up  the  idea  of  distributing 
the  estate  as  above  directed,  enacts  that  the  decree 
must  direct  the  administrator  to  pay  to  the  county 
treasurer  a  distributive  share  which  is  not  paid  to  the 
person  entitled  thereto,  as  fixed  by  the  decree  at  the 
expiration  of  two  years  from  the  time  when  the  de- 
cree is  made,  or  the  share  is  payable  by  the  terms  of 
the  decree.  As  there  is  no  person  or  legal  representa- 
tive in  existence,  to  whom  this  share  can  be  decreed 
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to  be  paid,  there  can  be  no  provision  made  for  its 
payment  to  the  county  treasurer.  Nor  can  it  be  paid 
to  the  state  treasurer  under  the  provisions  of  section 
2747,  which  enacts  that  it  shall  be  so  paid  when  the 
person  entitled  to  it  is  unknown.  The  latter  word  it- 
self presupposes  the  existence  of  such  a  person,  while, 
as  has  been  shown,  there  is  none.  If  a  legacy  were 
directed  to  be  paid  to  issue  of  a  person  named,  and 
such  issue  existed,  but  were  unknown,  then  this  sec- 
tion would  have  application. 

This  would  seem  to  be  a  cctsus  omissus.  There  can 
be  discovered  no  other  course  open  than  to  direct  the 
administrators  to  hold  this  share  imtil  some  one  enti- 
tled to  receive  it,  shall  appear  and  then  it  must  be  the 
subject  of  a  further  accounting  by  the  administrators. 


Westchester  Coihi^ty.— Hon.  OWEN  T.  COFFIN, 

SuRBOGATE — February,  1890. 

Matter  of  Hamilton. 

In  the  matter  of  the  application  for  the  probate  of  t?ie 
will  of  Alexander  Hamilton,  deceased. 

Where  it  is  sought  to  set  aside  and  revoke  or  vacate  a  decree  admitting  to 
probate  a  will  of  personal  and  real  property,  the  proceeding  most  be 
taken  under  subdivision  6  of  section  2481  of  the  Code  of  Civil  Proced- 
ure, which  authorizes  the  Surrogate  to  open,  vacate,  modify  or  set  aside 
in  certain  cases  a  decree  of  his  court. 

Such  application  when  made  upon  the  ground  of  the  discovery  of  a  later 
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will,  should  be  made  on  proper  affidavits  and  should  pray  for  an  order 
that  the  decree  be  vacated  and  that  all  persons  interested  may  be  cited 
to  show  cause  why  such  order  should  not  be  made.  The  citation 
should  be  directed,  not  only  to  the  heirs  at  law  and  next  of  kin  who 
were  cited  to  attend  the  probate,  but  also  to  the  legatees,  if  any,  who 
did  not  belong  to  either  class  and  were  not  required  to  be  cited. 
Upon  the  return  day,  if  the  proofs  are  suffldent  to  justify  it  the  decree 
will  be  set  aside,  and  the  later  will,  if  sufficiently  established,  admitted 
to  probate. 
The  provisions  of  sections  2647  et  seq.  of  the  Code  do  not  apply  to  the  revo- 
cation of  such  a  will,  as  they  relate  exclusively  to  wills  of  personal  es- 
tate only. 

Application  for  the  revocation  of  the  probate  of  a 
will  of  real  and  personal  property. 

A  will  and  codicil  of  the  deceased  were  duly  ad- 
mitted to  probate  on  the  20th  day  of  January  last, 
and  letters  testamentary  issued  to  the  executors. 
Shortly  thereafter  there  was  discovered,  among  the 
papers  of  the  deceased,  a  will  bearing  a  subsequent 
date,  which,  among  other  things,  contained  a  provision 
revoking  the  will  and  codicil  so  admitted ;  whereupon 
a  question  arose  as  to  the  proper  method  to  be  pur- 
sued to  cause  a  setting  aside  of  the  decree  by  which 
they  were  admitted  to  probate. 

OeDEN,  Bkkkmak  a  Ogdsn,  for  petitioners. 

The  Surrogate. — Before  the  enactment  of  the 
present  Code,  it  had  been  held  that  the  Surrogate 
had,  among  his  incidental  powers  that  of  setting  aside 
and  vacating  a  decree  admitting  a  will  to  probate,  on 
the  discovery  of  a  will  of  later  date,  but  the  mode  of 
procedure  to  reach  such  a  result,  was  not  then,  nor  is 
it  under  the  present  Code,  very  distinct,  nor  am  I 
aware  of  any  settled  practice  upon  the  subject  now 
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subsisting.  It  would  seem,  however,  that  an  applica- 
tion should  be  made  upon  proper  affidavits,  under  sub- 
division 6  of  section  2481  of  the  Code,  which  authorizes 
the  Surrogate  to  open,  vacate,  modify  or  set  aside,  in 
certain  cases,  a  decree  of  his  court,  praying  for  an  or- 
der that  the  decree  be  vacated,  and  that  all  persons 
interested  might  be  cited  to  show  cause  why  such  or- 
der should  not  be  made.  The  citation  should  be  di- 
rected not  only  to  the  heirs  at  law  and  next  of  kin 
who  were  cited  to  attend  the  probate,  but  also  the 
legatees,  if  any,  who  did  not  belong  to  either  class 
and  were  not  required  to  be  cited.  By  the  admission 
of  the  will  to  probate  such  legatees  at  once  became 
parties  in  interest,  whose  rights  could  not  be  affected 
except  upon  notice.  The  later  will  may  not  have 
made  them  legatees  at  all ;  and  it  may  have  material- 
ly affected  the  rights  of  the  heirs  at  law  and  next  of 
kin  as  fixed  by  the  prior  one.  On  the  return  day  of 
the  citation  if  there  were  no  opposition,  or  if  there 
were,  and  the  proper  facts  stated  in  the  petition  and 
affidavits  were  established  and  deemed  sufficient  to 
justify  it,  an  order  would  be  made  setting  aside  the 
decree,  provided  the  later  will  should  be  sufficiently 
established  to  warrant  its  admission  to  probate.  Then, 
in  case  it  would  not  be,  the  original  decree  would 
stand. 

If  the  order  prayed  for  were  granted  as  suggested, 
then  the  usual  proceedings  would  be  had  to  prove  the 
later  will.  If  successful,  it  would,  as  above  stated, 
operate  to  make  the  order  of  revocation  final ;  if,  on 
the  contrary,  it  failed,  the  original  decree  would  re- 
main of  full  force. 


WESTCHESTER  COUNTY,  FEBRUARY,  1890.  271 

MATTER  OF  HAMILTON. 

It  is  insisted,  however,  by  the  counsel  for  the  exec- 
utors that  a  proceeding  for  the  revocation  of  probate 
may  be  instituted  under  article  second,  chap.  18  of  the 
Code  (section  2647).  The  history  of  that  article 
seems  to  be  as  follows:  Under  the  2  R.  S.  61,  §§  30, 
31,  etc.,  and  under  the  Laws  of  1837,  chap.  380,  as  em- 
bodied in  3  R.  S.  142,  §  24,  etc.,  (5th  ed.,)  a  proceeding 
of  that  character  was  confined  exclusively  to  the  re- 
vocation of  wills  of  personal  property,  but  it  was  held, 
in  the  Matter  of  Kellum,  50  iVl  T.  298,  that  where 
the  probate  related  to  a  will  of  both  real  and  personal 
estate  the  Surrogate  had  power  to  revoke  it  as  to  the 
personal  estate  only,  while  it  would  stand  as  a  will  of 
real  estate.  The  section  of  the  Code  referred  to  was 
originally  reported  by  the  commissioners  provided  for 
proceedings  for  the  revocation  of  probate,  without 
confining  it  to  a  will  of  personal  estate  only,  thus  seek- 
ing to  avoid  the  ruling  in  the  Matter  of  Kellum,  sti- 
pray  but  the  legislature  saw  fit  to  add  the  words  "  of 
personal  property  "  after  the  word  "  will "  and  so,  in 
that  respect,  leaving  it  as  it  stood  under  the  act  of 
1837  and  the  decision  above  referred  to.  As  this  will 
relates  to  both  real  and  personal  estate,  the  desired  re- 
sult cannot  therefore  be  attained  under  a  proceeding 
of  that  character,  and  the  only  remedy  is  to  be  found 
under  section  2481.  The  course  indicated  should  be 
pursued  in  this  instance. 
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Allegany  County.— Hon.  McARTHUR  NORTON, 

SxTBEOGATB. — March,  1890. 

Matter  of  Sterns. 
In  the  matter  of  the  estate  of  John  Sterns,  deceased. 

The  executor  of  a  will,  who  is  the  chief  beneficiary  thereunder,  whose  re- 
lations with  most  of  the  testator's  heirs  and  next  of  kin  are  unfriend- 
ly; who  has  large  unsettled  transactions  with  the  estate,  and  who  is 
charged  by  the  contestants,  having  exercised  undue  influence  over  the 
testator,  should  not  be  appointed  temporary  administrator,  pending 
the  contest  of  the  will. 

Application  for  the  appointment  of  a  temporary 
administrator  during  the  pendency  of  a  contest  of  the 
will  of  John  Sterns. 

Hamilton  Wabd,  for  proponent, 
D0LS017  &  Obcutt,  for  contestants, 
L.  C.  VAX  Flert,  special  guardian. 

The  Surrogate. — The  will,  the  subject  of  this  con- 
test, gives  to  a  son,  the  executor  named  therein,  the 
principal  part  of  the  estate  of  the  decedent,  charging 
him  with  the  maintenance  of  the  widow,  the  payment 
to  her  of  a  small  annuity,  and  the  payment  of  some 
inconsiderable  legacies  to  the  other  heirs  of  the  dece- 
dent. All  the  parties  interested,  except  the  executor 
and  the  widow,  are  contesting  the  probate  of  the  will, 
and  all  concede  the  necessity  of  the  appointment  of  a 
temporary  administrator ;  the  proponents  urging  the 
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appointment  of  the  executor,  while  all  the  contestants 
object,  and  urge  that  some  disinterested  man  should 
be  named.  The  contest  has  developed  considerable 
bitterness,  and  the  position  of  the  contending  parties 
towards  each  other  is  that  of  extreme  hostility ;  but 
no  evidence  of  any  incompetency  or  unfitness,  has 
been  given,  so  we  are  led  to  an  examination  of  the 
authorities  bearing  on  this  question.  In  the  case  of 
Crandall  v.  Shaw,  2  Redf.  100,  it  was  held  to  be  im- 
proper to  appoint  a  person  who  was  a  party  to  the  litr 
igation,  although  he  was  not  personally  interested  in 
the  result,  and  that  none  but  a  disinterested  person 
should  be  named.  The  same  had  been  held  in  a  prior 
case,  Mootrie  v.  Hunt,  4  Bradf.  173,  and  the  former 
case  followed  the  holding  of  the  latter.  In  the  case 
of  Howard  v.  Dougherty,  3  Redf.  535,  it  was  held 
that  an  executor  of  an  estate  should  not  be  appointed, 
where  he  has  any  hostile  interest.  The  court  says  "  a 
collector  and  receiver  represents  the  interests  of  the 
respective  legatees,  if  the  will  shall  be  admitted  to  pro- 
bate ;  but,  in  case  of  rejection,  he  represents  the  heirs 
and  next  of  kin,  and  should  not  be  appointed,  when  it 
is  apparent  that,  in  respect  to  the  probate  of  the  will, 
he  is  in  hostility  to  any  party  that  he  must  thus  repre- 
sent, except  upon  consent  of  the  respective  parties,  or 
for  some  very  special  reason  rendering  him  indis- 
pensable in  the  proper  administration  of  the  estate." 
The  case  of  Comwell  v.  Cornwell,  1  Dem.  1,  was  de- 
cided on  the  authority  of  the  case  last  cited ;  the  court 
there  saying  that  he  had  several  times  held  in  accord- 
ance therewith,  and  holding  that  the  appointment  of 
an  executor  charged  with  unduly  influencing  the  tes- 

VoL.  n.— 18 
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tator  should  not  be  made.  The  holding  of  the  courts 
seems  to  have  been  uniform  in  refusing  to  appoint  an 
executor  pending  a  contest  in  which  he  is  largely  in- 
terested, and  where  he  is  in  a  hostile  position  to,  and 
his  appointment  is  opposed  by  the  contestants.  An 
examination  of  the  later  cases  show  that  they  do  not 
differ  from  this  view.  In  the  case  of  Jones  v.  Ham- 
mersley,  2  Dem.  286,  the  executor  was  not  personally 
interested  in  the  estate,  and  his  appointment  was  op- 
posed on  the  sole  ground  that  he  was  named  as  exec- 
utor, and  the  court  in  the  case  said:  "Where  an 
application  for  the  appointment  of  one  named  as  an 
executor  has  been  opposed  on  account  of  his  unfriend- 
ly relations  with  the  contestants,  or  of  his  alleged  un- 
due influence  in  shaping  the  testamentary  dispositions 
of  the  decedent,  or  for  some  like  cause,  such  applica- 
tion has  often  been  denied."  But  where  the  only 
ground  of  opposition  is  the  fact  that  he  will  be  enti- 
tled to  letters  testamentary  if  the  paper  in  dispute 
shall  be  established  as  a  will,  he  should  be  appointed. 
That  case  does  not  seem  to  change  but  reaffirms  the 
rule.  The  case  of  Haas  v.  Childs,  4  Dem.  137,  was 
where  thi  widow  applied  for  temporary  letters  and 
only  one  person  objected,  and  his  interest  was  small, 
and  he  the  only  contestant  of  the  will.  Considerations 
of  economy  induced  the  court  to  grant  letters  to  her. 
The  Matter  of  Bankard,  19  Weekly  Dig.  452,  does  not 
vary  the  rule,  but  holds  that  there  is  no  arbitrary 
principle  or  provision  of  law  preventing  the  appoint- 
ment of  a  person  named  as  executor  in  a  will  over 
which  there  is  a  contest.  There  seem  to  be  no  cases 
reported  where,  under  the  circumstances  of  the  mat- 
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ter  before  ois,  the  executor  has  been  appointed  the 
temporary  administrator.  He  is  the  largest  benefi- 
ciary under  the  provisions  of  the  will,  is  the  main 
proponent,  is  charged  by  the  contestants  with  having 
influenced  the  decedent,  and  also  that  he  has  now 
large  unsettled  transactions  with  the  estate,  and  the 
relations  existing  between  him  and  the  other  members 
of  the  family  are  of  a  very  unfriendly  character.  It 
is  true  the  widow  is  in  sympathy  with  him  in  this 
matter,  but  this  does  not  overcome  the  settled  rule, 
particularly  as  the  portion  to  which  she  would  be  en- 
titled should  the  will  not  be  established,  will  be  greater 
than  the  amount  provided  for  her  therein.  So,  in  any 
event,  she  must  be  as  well  provided  for.  Following 
the  long  established  precedents,  I  am  constrained  to 
come  to  the  conclusion  that  under  the  circumstances, 
the  appointment  of  the  executor  named  in  the  will 
would  not  be  proper,  and  for  the  same  reason  the 
widow  should  not  be  appointed.  The  parties  to  the 
contest  may  agree  upon  some  person  to  receive  the 
appointment,  and  if  they  are  unable  so  to  do,  the  court 
will  appoint.  A  bond  in  the  sum  of  $20,000  will  be 
required. 
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Nbw  York  County.— Hon.  RASTUS  S.  RANSOM, 

SUEBOGATE. — April,  1890. 

Matter  of  Richardson. 

In  the  matter  of  the  estate  of  Benjamin  Richardson, 

deceased. 

A  petition  to  the  Surrogate  for  leave  to  compromise  a  claim  must  contain 
all  the  facts  and  circumstances  warranting  an  acceptance  of  a  less  sum 
than  the  face  of  the  claim,  before  the  compromise  will  receive  the  sanc- 
tion of  the  Surrogate.  The  same  evidence  should  be  before  the  Surro- 
gate on  this  ex  parte  application  that  would  be  required  to  justify  the 
same  if  attacked  upon  an  accounting. 

Application  by  W.  T.  Washburn,  one  of  the  exec- 
utors of  the  will  of  Benjamin  Richardson,  deceased, 
for  leave  to  compromise  a  claim  due  to  the  estate. 

W.  G.  Wood,  for  the  executor. 

The  Surrogate. — This  is  an  application  by  one  of 
the  executors  of  the  will  of  deceased  for  leave  to  com- 
promise a  claim  due  the  estate.  The  claim  is  for  a 
deficiency  arising  out  of  a  foreclosure  sale  of  real  pro- 
perty. In  his  lifetime  the  deceased  commenced  an 
action  against  the  defendant  for  the  deficiency,  which 
is  now  pending. 

The  petition  alleges  that  "  petitioner,  after  a  thor- 
ough examination  of  the  questions  involved  in  the 
suit  and  the  responsibility  of  the  defendant  therein, 
and  upon  the  advice  of  his  attorney,"  is  fully  satisfied 
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that  it  is  for  the  interest  of  the  estate  to  accept  the 
compromise.  The  affidavit  of  the  attorney  is  attached, 
in  which  he  says  that  he  has  examined  the  questions 
involved  and  considered  the  probability  of  collecting  a 
judgment  against  the  defendant,  if  any  should  be  ob- 
tained, and  from  such  information  he  is  satisfied  it 
will  be  to  the  advantage  of  the  estate  to  accept  the 
compromise. 

The  statute  authorizing  the  application  to  the  Sub- 
rogate provides  for  the  approval  of  the  compromise 
"on  good  and  sufficient  ca\ise  shown  therefor"  (4 
Rev.  Stat.,  8th  ed.,  p.  2563).  The  compromise  thus 
effected  does  not  deprive  any  party  interested  in  the 
estate  from  showing  on  final  settlement  of  the  ac- 
counts, that  such  debt  or  plaim  was  fraudulently  or 
negligently  compromised,  and  the  same  evidence 
should  be  before  the  Surrogate  on  this  ex  parte  appli- 
cation as  would  be  required  to  justify  the  same  if  at- 
tacked on  an  accounting. 

In  the  present  proceeding,  no  facts  are  stated,  be- 
yond the  existence  and  status  of  the  debt,  and  its  na- 
ture, and  that  one  of  the  executors  and  the  attorney 
in  the  suit  believes  the  compromise  to  be  advanta- 
geous ;  the  facts  and  circumstances  leading  them  to 
that  conclusion  are  not  stated,  and  the  Surrogate  is 
called  upon  to  ratify  their  judgment  without  knowl- 
edge as  to  its  foundation. 

The  statute  provides  for  the  judgment  and  opinion 
of  the  Surrogate,  and  he  must  be  fully  informed  of 
all  the  facts  and  circumstances  warranting  the  accept- 
ance of  a  sum  less  than  the  face  of  the  claim  before 
the  compromise  will  merit  or  receive  his  indorsement. 
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If  the  defendant  is  insolvent,  that  fact  should  be 
stated,  and  any  circumstances  establishing  same.  If 
the  reason  for  the  compromise  is  the  unsettled  state 
of  the  law  making  the  prosecution  of  the  claim  haz- 
ardous, or  for  any  other  cause  the  successful  termina- 
tion of  the  suit  is  doubtful,  full  information  should  be 
furnished  on  that  subject. 

The  Surrogate  is  frequently  called  upon  to  author- 
ize the  compromise  of  actions  brought  by  personal 
representatives  of  decedents  to  recover  damages  for 
occasioning  their  death.  This  class  of  compromise 
applications  exceeds  all  others  in  number.  In  such 
cases  the  evidence  in  the  possession  of  plaintiff  should 
be  set  forth  in  detail.  The  consent  of  parties  inter- 
ested in  the  fund  should  be  furnished  where  obtaina- 
ble,  and  in  all  such  cases  the  interest  of  the  attorney 
in  the  result  of  the  litigation,  and  whether  contingent, 
should  be  mentioned. 

I  have  considered  this  application  in  detail  and  at 
greater  length  than  the  particular  case  requires,  for 
the  reason  that  these  applications  have  of  late  greatly 
increased  in  number,  and  I  am  almost  invariably  com- 
pelled to  return  the  papers  to  counsel  in  order  that 
information  of  the  character  herein  indicated  may  be 
supplied. 

Application  denied. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOOATE. — April,  1890. 

Mattes  of  Magombeb* 

In  the  matter  of  the  estate  of  Sarah  Macomber^  de- 

ceased. 

Where  the  Statute  of  Limitations  has  not  barred  the  claim  of  an  executor 
or  administrator  at  the  time  of  decedent's  death,  its  running  will  be 
suspended  until  the  first  judicial  settlement  of  the  account  of  the  ex- 
ecutor or  administrator. 

The  rule  that  the  burden  of  proving  payment  is  upon  the  party  alleging  it, 
applies  to  the  litigation  of  a  claim  against  the  estate  of  a  decedent  upon 
a  promissory  note  made  by  such  decedent,  to  which  the  defence  of  pay- 
ment is  interposed. 

Accounting  of  an  executor. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Edwabd  £.  Spbagus  and  Fbbd  Ingbaham,  for  the  executor. 
Wiu^iAM  J.  Gaynok,  for  Mabt  L.  O'Flyn. 
Fbedkbick  G.  Dow,  for  Geobge  Powbbb  et  at. 

The  Surrogate. — The  evidence  sustains  the  report 
of  the  referee,  and  unless  there  is  something  in  the 
questions  hereinafter  considered  that  requires  a  dif- 
ferent disposition  of  the  case,  the  report  should  be 
confirmed.  It  is  insisted  by  the  contestant  that  cer- 
tain debts,  which  the  executor  claims  the  testatrix 
owed  him  at  the  time  of  her  death,  and  which  he  is 
seeking  to  prove  upon  this  proceeding  for  the  first 
judicial  settlement  of  his  accounts,  were  barred  by  the 
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Statute  of  Limitations.  Fourteen  years  have  inter- 
vened between  the  date  of  the  death  of  the  testatrix 
and  the  initiation  of  this  proceeding.  None  of  the 
claims  in  question  were  barred  at  the  time  of  testa- 
trix's death.  Prior  to  the  amendment  of  section  37, 
chapter  460  of  the  Laws  of  1837,  by  chapter  594  of 
the  Laws  of  1868,  the  statute  ran  against  a  debt  due 
the  representative  of  the  estate,  as  well  as  against  that 
of  any  other  claimant.  Matter  of  Rogers,  1  Redf. 
231 ;  Burnett  v.  Noble,  5  Redf.  73-4 ;  Boughton  v. 
Flint,  74  N.  T.  476. 

By  the  act  of  1868,  and  section  2740  of  the  Code  of 
Civil  Procedure,  which  superseded  that  act,  if  the 
statute  had  not  barred  the  claim  or  demand  of  an  ex- 
ecutor or  administrator  at  the  time  of  decedent's  death, 
its  running  was  suspended  until  the  first  judicial  set- 
tlement of  the  account  of  the  executor  or  administra- 
tor.    See  Estate  of  Willard,  29  8t  Rep.  949. 

The  executor,  therefore,  was  not  prevented  from 
proving  his  claims  on  the  present  accounting.  One 
of  the  claims  in  question  is  upon  a  promissory  note 
made  by  the  testatrix.  It  is  contended  by  the  con- 
testant that  the  burden  of  proof  as  to  the  non-payment 
thereof  rested  upon  the  executor.  Payment  is  an  af- 
firmative defence  which  the  party  alleging  it  must 
prove  or  establish.  Eagan  v.  Kergill,  1  Dem.  466 ; 
McKyring  v.  Bull,  16  N.  T.  297. 

Especially  is  this  so  where  the  claimant  is,  as  in  this 
instance,  precluded  from  personally  giving  the  proof. 
Lerche  v.  Brasher,  104  N.  Y.  157,  161. 

The  power  of  sale  conferred  on  the  executor,  al- 
though doubtless  a  discretionary  one,  is  sufficiently 
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general  in  character  to  admit  of  the  application  of  the 
proceeds  of  the  real  estate  sold  pursuant  to  it  to  the 
payment  of  decedent's  debts;  Erwin  v.  Soper,  43  N. 
r.  521,  525. 

Of  the  jurisdiction  of  the  court  to  entertain  or  com- 
pel an  accounting  for  such  proceeds,  there  can  be  no 
doubt.  Sec.  2724,  subd.  4,  Code  Civ.  Pro. ;  Estate  of 
Cutting,  Surr.  Dec.  1885,  p.  347;  Daily  Register^ 
Nov.  18,  1885. 

The  referee's  report  is  confirmed. 


New  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — April,  1890. 

Matter  of  Stewart. 

In  the  matter  of  the  estate  of  Cornelia  M.  Stewart, 

deceased. 

A  person  who  takes  a  legacy  under  the  exercise  of  the  power  of  appointing 
legatees  given  to  a  trustee  by  a  will,  isikes  as  by  the  will  when  such 
power  is  exercised  by  the  trustee,  and  if  liis  legacy  is  subject  to  the 
collateral  inheritauce  tax,  it  is  taxable  at  the  time  of  the  exercise  of 
mich  power. 

Where  such  appointment  of  a  legatee  Is  made  more  than  eighteen  months 
after  the  decedent's  death,  interest  on  the  tax  will  be  at  the  rate  of  six 
per  cent  from  the  death  of  decedent  to  the  time  of  the  entry  of  the 
order  confirming  the  appraisement.  If  such  tax  and  interest  is  not  then 
promptly  paid,  interest  thereon  will  run  thereafter  at  the  rate  of  ten 
per  cent. 

HoBACB  BU88EI.L  and  Jabibh  Holmes,  Jb.,  for  the  executors. 
A.  W.  Etabts  and  William  G.  Choatb  for  Rosalie  Butlbb. 
Martin  A  Smith,  for  Sabah  N.  Smith. 
William  T.  Gilbebt,  for  the  cathedral. 
BxBJ.  F.  Dos  Passos,  for  the  comptroller. 
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The  SrRROGATE. — Mrs.  Stewart  died  on  the  5th  day 
of  October,  1886,  and  by  her  will  and  codicils  thereto 
left  one  half  of  her  residuary  estate  to  Henry  Hilton, 
as  trustee,  with  power  of  appointment  to  and  among 
such  of  the  legatees  and  in  such  proportions  as  he 
might  see  fit  On  January  16,  1890,  he  made  such 
appointment  among  certain  of  the  legatees,  whose 
property  in  the  estate  in  virtue  of  such  appointment 
is  liable  to  the  tax.  The  appraiser,  who  had  been  ap- 
pointed prior  to  the  exercise  of  the  power  of  appoint- 
ment, did  not  report  until  after  it  had  been  exercised, 
and  included  in  his  report  as  subject  to  the  tax,  the 
amount  apportioned  to  the  legatees  by  the  trustee  act^ 
ing  under  his  power. 

It  is  claimed  by  counsel  for  the  executors  and  these 
appointees  that  such  amounts  are  not  subject  to  the 
tax,  because  the  act  contemplates  only  the  interests 
accruing  at  the  date  of  death  of  the  decedent,  and  as 
these  amounts  were  not  determinable  until  the  power 
of  appointment  had  been  exercised,  and  as  it  was 
impossible  to  ascertain  whether  any  or  all  of  said  re- 
siduary estate  was  or  would  be  subject  to  the  tax, 
therefore,  that  as  the  estates  were  such  as  were  not 
contemplated  by  the  act,  being  mere  possibilities,  and 
not  even  expectant  or  contingent,  they  were  exempt, 
and  contend  that  Ruger,  C.  J.,  in  the  Matter  of  Cager 
(111  N.  T.  350),  in  delivering  the  opinion  of  the 
court,  considered  just  such  a  case.  He  says:  "Whe- 
ther an  appraisal  of  the  value  of  these  devises,  for  the 
purpose  of  taxation,  may  be  made  when  they  event- 
ually come  to  the  possession  of  the  devisees  we  are 
not  called  upon  now  to  determine.     It  may  be  that 
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the  tax  will  be  altogether  lost  to  the  state  if  an  ap- 
praisal is  not  now  allowed ;  but  if  so  the  fault  lies  in 
the  act  itself,  and  not  in  the  construction  which  its 
language  requires  to  be  put  upon  it." 

This  language  of  the  learned  judge  is  obiter,  but 
entitled  to  great  consideration;  it  is  not,  however, 
binding  upon  the  courts  belbw,  nor  is  that  ca^e  at  all 
apropos. 

It  is  true  that  at  the  date  of  the  death  of  Mrs. 
Stewart,  the  appraiser  could  not  determine  either  the 
value  of  the  estate  which  might  eventually  become 
taxable,  or  the  persons  to  whom  it  would  pass,  and  he 
could  not,  therefore,  make  any  appraisal.  It  has  been 
the  practice  of  this  court  to  suspend  all  proceedings 
as  to  such  contingent  estates  until  such  contingencies 
happen,  with  a  view  to  the  appointment  of  an  apprais- 
er at  that  time  to  make  the  appraisement. 

In  the  Matter  of  Benjamin  Wallace,  18  St.  Hep. 
887,  which  was  decided  by  me,  I  said :  "  The  apprais- 
er should  only  report  upon  the  property  now  subject 
to  the  tax,  and  when  the  contingency  happens  and 
the  number  and  interests  of  the  collateral  heirs  are 
definitely  and  exactly  determined,  another  appraise- 
ment should  then  be  made  and  the  tax  assessed  upon 
their  interests  then  to  be  ascertained." 

In  the  Matter  of  Clark,  1  Connoly  Surr.  Rep.  431, 
I  used  substantially  the  same  language  in  holding  that 
tmtil  the  contingency  is  decided,  the  matter  must  re- 
main suspended,  and  then  it  can  be  determined  to 
whom  the  property  will  pass  and  whether  or  not  it  is 
subject  to  the  tax. 

The  claim  that  at  the  death  of  this  decedent  there 
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was  no  estate  that  could  be  held  subject  to  the  tax, 
and  that  therefore  there  can  be  no  tax  assessed  now, 
cannot  be  sustained.  It  is  a  well  settled  principle  of 
the  law,  that  where  parties  take  under  a  power  of  ap- 
pointment, they  take  under  the  instrument  creating 
the  power,  so  that  the  parties  named  by  Henry  Hil- 
ton, under  the  power  given  him,  must  be  regarded  as 
the  persons  selected  by  Mrs.  Stewart.  It  is  true,  that 
their  interests  did  not  accrue  until  the  date  when  the 
power  was  exercised,  to  wit,  January  16th,  1890,  at 
which  date  also  the  tax  upon  their  interests  accrued, 
thus  entitling  them  to  the  rebate  of  interest  if  paid 
within  six  months  from  that  date. 

By  section  4  of  the  act  of  1887  (which  by  chap- 
ter 479,  Laws  of  1889,  is  made  applicable)  if  the  tax  is 
paid  within  eighteen  months  from  the  death  of  dece- 
dent, no  interest  is  charged.  By  section  5  of  the 
same  act,  it  is  provided  that  "  the  penalty  of  ten  per 
cent  per  annum  imposed  by  section  four  hereof  for 
the  non-payment  of  said  tax,  shall  not  be  charged 
where  in  cases  b}^  reason  of  claims  made  upon  the  es- 
tate, necessary  litigation,  or  other  unavoidable  cause 
of  delay,  the  estate  of  any  decedent,  or  a  part  there- 
of, cannot  be  settled  at  the  end  of  eighteen  months 
from  the  death  of  the  decedent,  and  in  such  cases  only 
six  per  cent  per  annum  shall  he  charged  upon  said 
tax  from  the  expiration  of  said  eighteen  months  until 
the  cause  of  such  delay  is  removed." 

It  is  claimed  here  that  the  proceeding  instituted  by 
Rosalie  Butler  on  October  28,  1887,  effected  a  stay  of 
all  proceedings,  in  virtue  of  section  2650  of  the  Code 
of  Civil  Procedure,  which  provides  that  the  executor 
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must  suspend,  until  a  decree  is  made  upon  the  petition 
for  revocation  of  probate,  all  proceedings  relating  to 
the  estate  except  for  the  recovery  or  preservation  of 
property,  the  collection  and  payment  of  debts,  and 
such  other  acts  as  he  is  expressly  allowed  to  perform 
by  an  order  of  the  Surrogate,  made  upon  notice  to  the 
petitioner. 

Section  406  of  the  Code  provides,  when  the  com- 
mencement of  an  action  has  been  stayed  by  injunc- 
tion or  other  order  of  the  court  or  judge,  or  by 
statutory  prohibition,  the  time  of  the  continuance  of 
the  stay  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

Neither  of  these  two  sections  affect  this  case.  There 
is  no  provision  of  law  suspending  the  payment  of  in- 
terest during  the  time  of  the  litigation  or  unavoidable 
cause  of  delay.  Section  5  of  the  act  of  1887  only  re- 
lieves from  the  penalty,  but  not  from  the  interest. 

I  must  hold,  therefore,  that  the  tax  on  the  one  half 
of  the  residuary  estate  passing  by  the  will  to  Charles 
J.  Clinch  and  Sarah  N.  Smith,  must  bear  interest  at 
the  rate  of  six  per  cent  per  annum  from  April  25, 
1888,  eighteen  months  after  Mrs.  Stewart's  death,  and 
that  if  the  tax  and  interest  is  not  paid  immediately 
upon  the  entry  of  the  order  confirming  the  report  of 
the  appraiser,  interest  at  the  rate  of  ten  per  centum 
per  annum  from  the  date  of  the  entry  of  the  order 
must  be  paid. 
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New  Yoek  County.— Hon.  RASTUS  S,  RANSOM, 

SUREOGATB. — April,  1890, 

« 

Matter  of  Gall. 

In  the  matter  of  the  application  for  the  probate  of  the 

will  of  Joseph  Gall,  deceased. 

Decedent's  widow  had  originally  been  his  servant  with  whom  he  had  illicit 
intercourse;  later  on  she  lived  as  his  mistress  ih  an  apartment  which 
he  secured  for  her,  and  finally  she  became  by  the  consummation  of  a 
non-ceremonial  marriage,  as  was  decided  by  the  Supreme  Court,  his 
wife.  From  the  testimony  it  appeared  that  the  will  offered  for  probate 
was  made  while  she  was  living  with  him,  as  his  mistress:  Held,  that 
his  subsequent  marriage,  and  the  birth  of  issue  revoked  the  will. 

Application  for  the  probate  of  the  will  of  Joseph 
Gall,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Geo.  B.  Morris,  for  proponent 
A.  SiMis,  Jr., /or  contestant. 

The  Surrogate. — Joseph  Gall  died  on  the  22d  day 
of  May,  1886.  Two  months  afterward  the  suit  of 
Gall  V.  Gall  was  commenced  in  the  Supreme  Court, 
Kings  county;  the  plaintiff  claiming  dower  in  the 
real  estate  of  Joseph  Gall,  deceased,  as  his  widow. 
This  action  resulted  favorably  to  the  plaintiff,  and  the 
judgment  was  affirmed  by  the  General  Term  and  Court 
of  Appeals  (Gall  v.  Gall,  114  N.  Y.  109),  and  settled 
the  fact  that  an  unceremonial  marriage  had  been  en- 
tered into  between  the  parties,  without  fixing  the  time 
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when  such  marital  relation  commenced.  In  this  pro- 
ceeding the  delicate  duty  devolves  upon  me  of  at- 
tempting to  fix  this  time,  which  can  be  done,  I  think, 
better  negatively  than  positively. 

Joseph  Gall  left  a  last  will  and  testament,  dated 
April  3,  1883,  with  a  codicil  thereto,  dated  April  28, 
1884.  Proceedings  for  probate  were  begun  in  the 
first  instance  in  the  New  York  County  Surrogate's 
Court,  on  the  theory  that  deceased  was  a  resident  of 
the  city  and  county  of  New  York,  as  undoubtedly  he 
was  when  both  will  and  codicil  were  executed.  The 
case  of  Gall  v.  Gall  (supra)  fixed  testator's  residence 
in  the  city  of  Brooklyn,  county  of  Kings,  at  the  time 
of  his  death,  whereupon  the  Surrogate  of  New  York 
coimty,  having  lost  jurisdiction,  dismissed  the  pro- 
ceeding, and  it  was  commenced  de  novo  in  this  court. 
The  testator  left  a  widow,  Amelia,  and  two  children — 
Betsy  A.  Gall,  bom  February  29,  1884,  and  Caro- 
line Gall,  born  July  8,  1886,  about  six  weeks  after 
the  death  of  the  father.  The  contestants  claim  that 
under  the  R.  S.,  chap.  6,  title  1,  art.  3  and  paragraph 
43,  (8th  ed.,  vol.  4,  p.  2548,)  the  will  and  codicil  be- 
ing made  before  testator  married  a  second  time,  were 
revoked  by  such  subsequent  marriage  and  birth  of 
issue. 

It  is  not  contended  that  testator  was  married  when 
the  will  was  executed  on  April  3,  1883,  but  the  pro- 
ponents insist  that  this  non-ceremonial  marriage  was 
consummated  some  time  between  the  making  of  said 
wUl  and  the  codicil  on  April  28,  1884.  To  this  I 
cannot  assent. 

The  relation  between  these  parties  was,  at  its  incep- 
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tion,  confessedly  illicit,  and  Judge  Danforth  says  in 
Harbeck  v.  Harbeck,  102  N.  Y.  714,  "  That  the  union 
between  the  parties  was,  at  first  illegal,  is  conceded ; 
if  a  change  occurred,  it  was  followed  by  no  formal 
celebration,  nor  is  there  evidence  of  any  present 
agreement  to  take  each  other  for  husband  and  wife  ** 
— ^I  do  not  think  the  evidence  warrants  me  in  finding 
that  these  parties  had  on  or  before  April  28,  1884, 
"  passed  by  contract  or  by  mutual  consent  from  the 
state  of  concubinage  into  that  of  marriage." 

A  case  strongly  relied  upon  by  the  proponents  is 
Badger  v.  Badger,  88  iV".  Y.  546.  It  differs  from  this 
case  in  that  the  proof  therein  failed  to  establish  an 
illicit  origin  of  the  cohabitation  as  a  separate  and  in- 
dependent fact.  Judge  Finch,  in  his  opinion,  says^ 
p.  553-554 :  **  The  rule  that  a  connection,  confessedly 
illicit,  in  its  origin,  or  shown  to  have  been  such,  will 
be  presumed  to  retain  that  character  until  some  change 
is  established,  is  both  logical  and  just.  The  force  and 
effect  of  such  a  fact  is  always  very  great,  and  we  are 
not  disposed  in  the  least  degree  to  weaken  or  disre- 
gard it.  Brinkley  v.  Brinkley,  50  iV^.  Y.  198.  Very 
often  the  changed  character  of  the  cohabitation  is  in- 
dicated by  facts  and  circumstances  which  explain  the 
cause  and  locate  the  period  of  the  change,  so  that  in 
spite  of  the  illicit  origin  the  subsequent  intercourse  is 
deemed  matrimonial.  Fenton  v.  Reed,  4  Johns.  52 ; 
Rose  V.  Clark,  8  Paige^  574 ;  Starr  v.  Peck,  1  Hill 
270 ;  Jackson  v.  Claw,  18  Johns,  346,  but  a  change 
may  occur,  and  be  satisfactorily  established,  although 
the  precise  time  or  occasion  cannot  be  clearly  ascer- 
tained.    If  the  facts  show  that  there  was  or  must  have 
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been  a  change,  that  the  illicit  beginning  has  become 
transformed  into  a  cohabitation  matrimonial  in  its 
character,  it  is  not  imperative  that  we  should  be  able 
to  say  precisely  when,  or  exactly  why  the  change  oc- 
curred."    CaujoUe  v.  Ferrie,  23  N.  T.  90. 

But  in  order  to  hold  that  such  a  change  has  taken 
place,  and  to  approximate  the  time,  it  is  necessary  to 
show  a  mutual  present  consent  between  the  parties  to 
become  husband  and  wife.  "  The  concubinage  which 
existed  for  so  long  a  period  cannot  be  transformed 
into  matrimony  by  evidence  which  falls  short  of  es- 
tablishing  the  fact  of  an  actual  contract  of  marriage. 
Such  a  contract,  it  is  true,  may  be  proved  by  circum- 
stances, but  they  must  be  such  as  exclude  the  infer- 
ence or  presumption  that  the  former  relation  continued, 
and  satisfactorily  prove  that  it  had  been  changed  into 
that  of  an  actual  marriage  by  mutual  consent."  Fos- 
ter V.  Hawley,  8  Hun  72. 

At  or  before  the  making  of  this  codicil  I  do  not 
think  "  the  shadow  cast  by  their  daily  lives "  would 
be  regarded  as  matrimonial. 

The  evidence  introduced  in  the  dower  suit  was  sub- 
stantially the  same  as  that  before  me  in  this  proceed- 
ing; and  Judge  Cullen,  in  his  charge  to  the  jury  in 
the  dower  case,  has  very  aptly  and  tersely  stated  the 
different  stages  of  the  relationship  as  it  existed  be- 
tween these  parties.  He  said :  ^^  It  appears  that,  from 
time  to  time,  the  relation  between  these  parties 
changed ;  that  at  first  she  was  living  as  his  servant  in 
his  house  and  treated  as  such.  In  the  second  period 
she  was  living  in  apartments  in  a  tenement  house 
which  he  provided  for  her — ^both  situations  very  much 
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below  and  inferior  to  the  proper  dignity  of  the  wife 
of  a  man  of  means  and  position  like  the  deceased. 
Then  there  was  a  third  period,  when  she  was  living 
over  here  in  Brooklyn,  in  a  house  bought  by  him,  her 
mother  and  sister  living  with  her,  and  he  visiting  her 
more  or  less,  as  you  may  find  the  fact  to  be,  because 
there  is  a  discrepancy  between  witnesses  on  that  point. 
Then  there  was  the  fourth  and  last  period  or  epoch, 
when  he  moved  his  property  over  here  and  came  to 
live  with  her." 

The  commencement  of  the  intercourse  in  Ruther- 
ford place  in  1883  was  illicit.  In  January,  1884,  the 
testator  places  her  in  a  tenement  house  in  East  Tenth 
street,  where  the  first  child  is  bom,  while  he  takes  a 
suite  of  rooms  in  the  Westminster  hotel,  and  it  is 
while  she  is  living  in  Tenth  street  that  the  codicil  is 
drawn  and  executed.  His  relations  with  her  in  the 
Tenth  street  house  were  undoubtedly  the  same  as  they 
were  at  Rutherford  place.  He  did  not  live  with  her 
or  hold  her  out  to  be  his  wife.  This  marks  the  end 
of  the  second  period  as  set  forth  in  Judge  Cullen's 
charge.  She  moved  over  to  Brooklyn  on  the  1st  of 
May,  1884. 

The  defendants  in  the  suit  for  dower,  and  the  par- 
ties interested  in  having  this  will  admitted  to  probate, 
are  many  of  them  the  same,  and  they  occupy  the 
anomalous  position  of  strenuously  contending  in  the 
dower  suit  that  no  marriage  of  any  kind  had  ever 
been  entered  into  between  Amelia  Steeb  and  Joseph 
Gall,  and  in  this  proceeding  of  insisting  with  equal 
vigor  that  a  marriage  had  been  entered  into  on  or  be- 
fore April  28,  1884. 
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The  principal  evidence  relied  upon  to  sustain  their 
contention  is  the  cohabitation  of  the  parties ;  that  tes- 
tator called  Magdalena  Steeb  ^^  mother ''  prior  to  the. 
making  of  the  codicil,  and  that  he  bought  a  house  in 
Brooklyn  in  the  latter  part  of  April,  1884,  about  the 
time  the  codicil  was  executed,  which  he  said  was  "  for 
his  family,"  or,  perhaps,  "for  his  wife  and  family." 
This  •  evidence  is  somewhat  uncertain,  as  the  parties 
who  gave  it  are  Germans  and  did  not  speak  or  under- 
stand our  language  perfectly.  The  proponents  also 
rely  upon  the  evidence  that  the  wife  of  the  testator'a 
business  partner  went  with  the  testator  to  look  at  the 
house  with  him  before  he  purchased  it.  From  this 
and  similar  evidence  they  claim  that  a  presumption  of 
marriage  ar6se  on  or  before  the  making  of  this  codi- 
cil. The  testimony  of  Charles  Lempke,  the  business 
partner  of  the  testator,  to  whom  he  had  confided  all 
his  relations  with  Amelia,  and  who  was  well  acquainted 
with  both  parties,  indicates  that  at  this  time  there 
had  not  been  any  mutual  agreement  of  marriage  be-  < 
tween  them,  or  that  he  regarded  her  as  his  wife.  He 
told  Lempke  on  April  24  or  25,  1884,  that  his  so- 
cial standing  and  the  ignorance  of  the  girl  would  not 
admit  of  his  contracting  a  marriage  with  her  at  that 
time.  He  went  to  Europe  on  the  first  day  of  May 
following,  and  was  absent  for  two  months,  and  when 
he  returned  he  again  took  apartments  at  the  West- 
minster Hotel. 

In  this  codicil  he  describes  her  as  "  a  former  servant 
of  my  late  wife  " — ^and  bequeaths  her  one  thousand 
dollars,  and  gives  five  thousand  dollars  to  his  child,. 
leaving  the  rest  of  his  estate,  which  was  quite  large, 
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to  his  nephews  and  nieces,  some  residing  in  New  Zear 
land,  some  in  California,  and  one  lately  in  the  city  of 
New  York.  This  testamentary  disposition  toward,  her 
both  in  language  and  amount  renders  it  strongly  im- 
probable that  he  regarded  her  as  his  wife  at  this  time. 

It  appears  from  the  stenographer's  minutes  (p.  53) : 
^^  He  said  the  old  lady  seemed  to  give  him  a  good  deal 
of  trouble."  The  old  lady  was  Amelia's,  mother, , and 
she  undoubtedly  frequently  importuned  the  testator 
to  make  some  provision  for  her  daughter  and  the  diild. 
and  the  fact  that  his  partner  also  urged  him  to  do  the 
same  thing,  (stenographer's  minutes,  p.  41,)  seeip^  to 
roe  to  sufficiently  account  for  his  buying  the  house  in 
Brooklyn  and  installing  her  family  in  it,  without  raid- 
ing any  conclusive  presumption  thai  they  had  then 
agreed  to  marry.  ,  So,  also,  his  addressing  Magdalena 
Steeb  as  ^^  mother^"  and  saying  >^  he  bought  the  house 
for  his  family,"  does  not  seem  to  me  to  establish  a 
mutual  contract  of  marriage  in  the  face  of  the  iLcts 
and  conversations  of  die  testator  himself  at  this  time 
as  heretofore  mentioned. 

I  have  not  allowed  any  question  of  sentiment  as  to 
the  legitimacy  of  the  first  child  to  enter  into  my  deci- 
sion in  this  matter,  nor  have  I  attempted  to  statQ  all 
the  reasons  which  lead  me  to  the  conclusion  that  these 
parties,  on  the  28th  of  April,  1884,  had  niot  passed  by 
mutual  consent  irom  a  state  of  illicit  intercourse  into 
that  of  marriage.  Such,  however,  is  the  conclusion 
which  I  have  reached  upon  the  whole  case. 

The  will  must  be  deemed  revoked,  by  reason  of  the 
marriage  of  the.testator,  and  birth  of  issue,  after  its 
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execution^  and  the  application  for  probate  must  there- 
fore be  denied.    • 

NoTs.    This  decision  was  affirmed  by  the  General  Term  of  the  Supreme 
Court,  10  N.  T.  duppi  e61;'82  8L  Bep,  696. 


<•>•» 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — ^April,  1890. 

Matter  of  Radde. 

In  the  matter  of  the  estate  of  William  Radde,  de- 

cectsed. 

The  Snrrc^ate  has  power  to  determine  whether  or  not  a  judgment  against 
an  estate  is  invalid  by  reason  of  want  of  jurisdiction  by  the  court  in 
which  such  judgment  was  rendered  over  th^  representative  of  the  es- 
tate i^^aioflt  whom  it  was  recovered. 

A  judgment  recovered  against  an  executor  or  administrator  in  his  repre- 
sentative capacity  in  the  City  Court  of  New  Torlc  is  void  for  want  of 
jurisdiction  even  thougli  the  court  had  jurisdiction  of  the  subject  mat- 
ter of  the  action  and  the  executor  or  administrator  voluntarily  appeared 
and  answered. 

Where  a  claim  of  a  creditor  has  been  disputed  and  rejected,  and  no  other 
proceeding  taken  to  enforce  it  within  six  mouths  after  such  rejection 
than  the  bringing  of  an  action  thereon  in  a  court  which  had  not  juris- 
diction of  action  brought  against  the  representatives  of  a  decedent, 
such  claim  is  barred  by  the  short  Statute  of  Limitations. 

Application  by  the  administrator  of  the  estate  of 
William  Radde  for  an  order  striking  out  the  name  of 
Mary  L.  Tyler  as  a  party  to  the  proceeding  for  the 
settlement  of  his  accounts  as  administrator  and  ad- 
judging that  she  has  no  standing  as  a  creditor. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 
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LOBD,  DAT  A  LOBD,  fOT  MABT  L.  TyI.BB,  CTB^iXiW. 

The  Surrogate. — During  the  pendency  of  the  pro- 
ceeding of  the  accounting  of  the  administrator  herein, 
in  1887,  Mary  L.  Tyler,  the  respondent,  was  allowed 
to  intervene  and  was  made  a  party  to  the  proceeding 
by  an  order  entered  -February  15,  1887.  Her  peti- 
tion, upon  which  the  order  was  based,  set  forth,  among 
other  things,  that  she  was  a  judgment  creditor  of  de- 
cedent; that  on  or  about  May  4,  1886,  she  served 
her  proof  of  claim  upon  the  administrator,  and  there- 
upon received  a  notice  disputing  the  same,  whereupon 
she  served  upon  the  administrator's  attorney  an  offer 
to  refer  the  claim,  which  was  not  accepted.  In  Octo- 
ber, 1886,  the  administrator  filed  his  account,  and  ob- 
jections thereto  having  been  made,  a  reference  was 
ordered.  In  March,  1887,  the  administrator  was  al- 
lowed to  file  an  amended  account,  to  which  objections 
were  made  and  reference  ordered.  In  April,  1888, 
the  report  of  the  referee  was  confirmed,  except  as  to 
one  item,  concerning  which  further  testimony  was 
taken,  and  in  July,  1888,  the  final  report  of  the  ref- 
eree was  confirmed,  and  in  November  of  the  same 
year  a  decree  was  entered  which  provided  that  the 
administrator  should  at  once  file  a  supplemental  ac- 
count. Such  account  was  not  filed,  and  on  the  appli- 
cation of  Mary  L.  Tyler,  the  alleged  judgment  creditor, 
an  order  was  entered  March  24,  1889,  directing  the 
administrator  to  file  such  account  on  or  before  April 
Ist,  instant. 

Application  is  now  made  by  the  administrator  for 
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an  order  striking  out  the  name  of  Mary  L.  Tyler  as  a 
party  to  the  proceedings  and  adjudging  that  she  has 
no  standing  as  a  creditor,  upon  the  ground  that  the 
judgment  she  recovered  against  the  administrator 
was  wholly  void  and  without  effect,  and  that  by  the 
lapse  of  six  months  after  the  rejection  of  her  claim, 
without  the  commencement  of  an  action  to  enforce 
its  payment,  it  was,  therefore,  barred. 

If  this  judgment  is  invalid,  the  creditor  not  having 
commenced  an  action  within  six  months  after  the  re- 
jection of  her  claim,  it  is  barred  by  the  short  Statute 
of  Limitations.  I  am  satisfied  that  the  Surrogate  has 
power  to  determine  the  validity  of  this  judgment; 
(see  Matter  of  Dupuy,  29  St.  Rep.  642 ;  9N.T.  Supp., 
121,)  though  if  it  were  confessedly  recovered  in  a 
court  of  cwnpetent  jurisdiction  it*  could  not  be  at- 
tacked here.  McNulty  v.  Hurd,  72  N.  T.  518;  Free- 
man V.  Nelson,  4  Redf.  174. 

But  that  is  the  precise  question  in  this  case.  Had 
the  City  Court  jurisdiction,  and  if  not,  was  that  defect 
waived  by  the  administrator,  who  appeared  and  an- 
swered in  the  action?  The  action  brought  against 
him  was  for  the  rent  of  premises  hired  by  the  dece- 
dent in  his  lifetime,  and  for  damages  for  alleged  waste 
committed  thereon.  Subdivision  3  of  section  316  of 
the  Code  of  Civil  Procedure,  limiting  the  jurisdiction 
of  the  City  Court,  provides  that  it  has  not  jurisdic- 
tion of  an  action  commenced  against  an  executor  or 
administrator  in  his  representative  capacity. 

It  is  also  claimed  that  the  City  Court,  having  juris- 
diction of  the  subject  matter  of  the  action,  consent 
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gave  jurisdiction  over  the  defendant,  who  voluntarily 
submitted. 

I  do  not  agree  with  this  proposition.  In  Davids- 
burgh  V.  Knickerbocker  life  Ins.  Co.,  90  JV.  Y.  526, 
an  action  was  commenced  in  the  City  Court  of  Brook- 
lyn against  a  domestic  corporation.  By  the  laws  of 
1870,  jurisdiction  is  conferred  on  that  court  "  where 
any  of  the  defendants  shall  reside,  or  are  personally 
served  with  a  summons  within  the  said  city."  The 
defendant  appeared  (the  summons  having  been  served 
upon  its  secretary,  who  resided  in  Brookl3m)  and  at 
the  close  of  plaintiff's  case  moved  that  the  complaint 
be.  dismissed  on  the  ground  of  want  of  jurisdiction. 
This  motion  was  granted.  The  Court  of  Appeals  say : 
"The  defendant  did  not  take  the  objection"  (want  of 
jurisdiction)  "  by  its  answer,  but  at  the  end  of  the 
plaintiff's  case.  The  point  of  time  does  not  seem  ma- 
terial. The  court  could  not  acquire  jurisdiction  by 
consent,  and  might,  whenever  its  attention  was  called 
to  the  defect  in  the  proceedings,  refuse  to  exceed 
the  powers  conferred  by  the  law  of  its  creation. 
There  are,  no  doubt,  many  cases  where  the  court  hav- 
ing jurisdiction  over  the  subject  matter  may  proceed 
against  a  defendant  who  voluntarily  submits  to  its  de- 
cision, but  where  the  state  prescribes  conditions  under 
which  a  court  may  act,  those  conditions  cannot  be 
dispensed  with  by  Utigants,  for  in  such  a  case  the  par- 
ticular condition  or  status  of  the  defendant  is  made  a 
jurisdictional  fact." 

In  Risley  v.  Phoenix  Bank,  83  N.  T.  337,  the  court 
say :  "  Where  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the  cause  " 
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"  and  an  erroneous  ruling  or  decision,  in  the 

course  of  the  proceedings,  does  not  render  its  judg- 
ment void ;  but  a  court  authorized  by  statute  to  en- 
tertain jurisdiction  in  a  particular  case  only,  if  it  un- 
dertakes to  exercise  the  power  and  jurisdiction  con- 
ferred in  a  case  to  which  the  statute  has  no  application, 
acquires  no  jurisdiction,  and  its  judgment  is  a  nullity, 
and  will  be  so  treated  when  it  comes  in  question, 
either  directly  or  collaterally."     See  also  cases  cited. 

In  Callahan  as  executrix  v.  Mayor,  66  iV".  Y,  656, 
an  action  was  brought  in  the  Marine  Court  to  recover 
salary  alleged  to  be  due  and  unpaid  plaintiff's  testator 
as  Assistant  Sergeant  at  Arms  of  the  Board  of  Alder- 
men. Defendant  appeared  and  answered  by  attorney, 
and  at  the  close  of  the  evidence  moved  to  dismiss  the 
complaint  on  the  ground,  among  others,  that  the  Ma- 
rine Court  "  had  no  jurisdiction  of  the  action  or  of 
the  defendant,"  which  motion  was  denied,  and  judg- 
ment directed  for  plaintiff.  The  Court  of  Appeals 
held,  that  the  officers  of  a  municipal  corporation  can- 
not, by  consent  or  omission  to  object,  give  to  a  court 
jurisdiction  in  an  action  against  the  corporation  where 
the  law  has  conferred  elsewhere  exclusive  jurisdiction 
of  actions  against  it,  and  that  the  appearance  and  an- 
swer by  attorney  of  defendant  was  not  a  waiver  of 
the  question  of  jurisdiction,  and  did  not  confer  juris- 
diction. 

The  decisions  above  cited  are  in  point  with,  and 
cover  all  the  questions  arising  in  the  case  at  bar.  I 
hold,  therefore,  that  the  judgment  recovered  was  in- 
valid and  void,  and  that  the  claim  of  the  creditor 
having  been  disputed  and  rejected,  and  no  action 
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commenced  by  her  to  enforce  it  within  six  months 
from  its  rejection,  she  is  barred  by  the  Statute  of  Lim- 
itations, and  is  not  a  party  interested  in  the  proceeding 
herein. 

The  application  is  granted. 


f  •! 


Nbw  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 

SXJREOGATB. — April,  1890. 

Matter  op  Foley. 
In  the  matter  of  the  estate  of  Jajste  Foley,  deceased. 

A  direction  in  a  will  that  the  residue  of  the  estate  of  testator  be  placed  in 
hands  of  a  person  named,  '*  to  be  bestowed  in  a  manner  which  he  may 
wisely  direct,"  creates  a  trust  which  is  invalid,  because  of  the  absence 
of  a  defined  beneficiary  entitled  to  enforce  its  execution,  and  as  to  such 
residue  the  testator  has  died  intestate. 

Application  for  the  probate  of  the  will  of  Jane 
Foley,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

BooBABif ,  Hamilton  &  Bbckbtt,  for  the  proponenJU 
Edwabd  J.  Knaubb,  Sptdal  Guardian. 

The  Surrogate. — Issue  is  raised  by  the  special 
guardian  that  the  residuary  clause  of  testatrix's  will 
is  invalid,  and  that  as  to  the  residuum,  she  died  intes- 
tate. 
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The  clause  of  the  will  in  question  is  as  follows: 
"  and  that  the  residue  of  my  estate  be  placed  in  the 
hands  of  the  aforesaid  Rev.  Charles  H.  Colton,  pastor 
of  St.  Stephen's  Church  in  East  29th  street,  city  of 
New  York,  to  be  bestowed  in  a  manner  which  he  may 
wisely  direct." 

It  is  not  contended  that  the  above  provision  creates 
a  valid  trust.  The  proponent  claims  that  no  trust  has 
been  created  and  that  the  legatee  takes  the  residue 
absolutely. 

A  leading  case,  and  one  cited  with  approval  by  the 
Court  of  Appeals  of  this  state,  Foose  v.  Whitmore,  82 
iV.  T.  405,  states  the  rule  thus,  that  "  the  real  ques- 
tion  always  is  whether  the  wish  or  desire  or  recom- 
mendation  that  is  expressed  by  the  testator  is  meant 
to  govern  the  conduct  of  the  party  to  whom  it  is  ad- 
dressed, or  whether  it  is  merely  an  indication  of  that 
which  he  thinks  would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,  however,  to  the 
party  to  exercise  his  own  discretion."  Williams  v. 
Williams,  1  /Sm.  [N.  S.]  358. 

The  intention  of  the  testator  must  govern,  and  for 
this  the  context  of  the  will  must  be  looked  to,  first,  to 
ascertain  his  wishes,  and  then  to  see  whether  he  in- 
tended to  impose  an  obligation  on  his  legatee  to  carry 
them  into  effect,  or,  having  expressed  his  wishes,  he 
intended  to  leave  it  to  the  legatee  to  act  on  them  or 
not  in  his  discretion.     Foose  v.  Whitmore,  supra. 

The  language  of  the  clause  in  question  shows  an 
undoubted  intention  on  the  part  of  the  testatrix  to 
create  a  trust,  probably  for  charitable  purposes,  leav- 
ing to  the  discretion  of  the  trustee  to  whose  benefit 
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and  in  what  manner  the  fund  should  be  applied,  and 
not  whether  it  should  be  applied.  The  accepted 
meaning  and  understanding  of  the  verb  employed  in 
the  clause  indicates  this ;  to  bestow  is  to  give,  confer, 
impart — ^not  to  the  trustee,  but  to  some  one  or  some 
object  he  may  "  wisely  direct." 

Had  the  testatrix  added  to  the  clause  the  designa- 
tion of  a  cestui  que  trusty  it  could  not  be  serioiisly 
contended  that  a  valid  trust  had  not  been  created. 

The  learned  counsel  for  proponent  relies  upon  the 
case  of  Willetts  v.  Willetts,  36  Hun  401.  He  failed  to 
discover  that  this  case  was  reversed  by  the  Court  of 
Appeals  and  reported  in  103  N.  Y.  650,  on  the  opin- 
ion of  Andrews,  J.,  at  Special  Term.  The  language 
of  the  will  in  that  case  was  as  follows :  "  I  do  give 

and  bequeath  to  my  son  " "  and  my  friends  " 

"  and  my  nephew '' "  and  my  son- 
in-law"  .....  "the  sum  of  one  hundred  thousand 
dollars,  relying  upon  them  to  dispose  of  the  same  for 
the  benefit  of  such  charitable  and  benevolent  and  ed- 
ucational purposes  as  they  shall  judge  will  most  pro- 
mote the  comfort  and  improve  the  condition  of  the 
poor ;  or  in  case  any  of  my  descendants  should  be- 
come poor  and  needy,  then  to  apply  in  whole  or  in 
part  to  such  descendants."  This  was  held  by  the 
General  Term  to  be  an  absolute  gift  to  these  persons. 

Andrews,  J.,  in  his  opinion,  says:  "With  regard 
to  the  ninth  bequest  I  am  unable  to  concur  in  the 
views  of  the  counsel  for  the  executors  and  legatees 
named  in  the  provision  of  the  will  therein  referred  to. 
As  was  said  by  the  court  in  reference  to  a  similar  pro- 
vision in  a  will :  It  is  an  attempt  to  create  a  trust  not 
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authorized  by  the  laws  of  this  state.  Lefevre  v.  Le- 
fevre,  2  T.  S  C.  341. 

^*  It  seems  to  me  that  the  intention  of  the  testator 
is  clear.  He  leaves  $100,000  to  the  seven  persons 
named,  who  are  to  take  and  hold  the  money,  not  sev- 
erally, but  jointly,  and  apply  it  in  their  discretion  to 
the  uses  and  purposes  mentioned.  The  money  or 
such  part  of  it  as  shall  not  be  so  applied  during  the 
lives  of  all  seven  is  to  go  to  the  survivors,  and  if  any 
shall  remain  so  long  unapplied,  to  the  sole  survivor. 

"It  is  true  that  it  has  been  frequently  decided  that 
expressions  in  a  will  importing  recommendation,  hope, 
confidence  and  desire,  do  not  raise  a  trust.  The  nu- 
merous cases  to  this  effect  are  collected  in  Leading 
Cases  in  Equity,  vol.  2,  pp.  1833,  1866.  It  will  be 
found,  however,  upon  examination,  that  all  these  cases 
are  of  a  class  different  from  that  to  which  the  one 
under  consideration  belongs.  They  are  cases  in  which 
it  was  entirely  clear  that  the  testator  intended  that 
the  devisees  or  legatees  named  in  the  will  should  re- 
ceive the  property  to  their  own  use,  accompanied  by 
recommendations  or  suggestions  that  some  of  the  pro- 
visions should  afterwards,  in  the  discretion  of  the  de- 
visee or  legatee,  be  made  for  some  other  person  or 
persons.  In  many  cases  the  testator  merely  intimates 
how  it  would  be  agreeable  to  him  to  have  the  proper- 
ty disposed  of  upon  the  death  of  the  devisee  or  leg- 
atee. In  many  others  the  property  is  given  absolutely 
to  the  devisee  or  legatee,  with  a  suggestion  or  hint 
that  something  should  be  given  to  other  relatives  or 
friends  of  the  testator. 

"  In  the  present  case  it  is  apparent  that  the  testator 
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did  not  intend  to  bequeath  the  $100,000  to  the  seven 
persons  named  for  their  own  use,  but  to  make  them 
the  medium  through  which  the  $100,000  should  be 
distributed  to  others.  The  words  ^  survivors  or  sur- 
vivor '  do  not  refer  to  the  date  of  the  testator's  death ; 
where  a  devise  or  bequest  is  made  to  several  persons 
absolutely,  those  words  do  not  often  refer  to  the  date 
of  the  testator's  death,  and  of  course  indicate  that  the 
property  devised  or  bequeathed  is  to  go  to  the  per- 
sons or  person  who  survives  the  testator. 

"  The  will  cannot  be  so  construed  in  the  present 
case.  Aside  from  the  evident  intent  to  make  provi- 
sion for  the  benefit  of  the  poor,  or  for  his  descendants 
who  might,  at  some  remote  period,  become  poor  and 
needy,  it  is  hardly  possible  that  the  testator,  who  was 
well  advanced  in  years  when  his  will  was  executed, 
should  have  thought  it  possible  that  all  the  seven  but 
one  might  die  before  him,  or  have  deemed  it  neces- 
sary to  provide  for  the  contingency  by  bequeathing 
the  money  to  the  ^  survivors '  if  that  word  had  refer- 
ence to  his  own  decease.  The  invalidity  of  provisions 
of  the  kind  in  question  is  well  established.  Levy  v. 
Levy,  33  JST.  Y.  97 ;  Bascom  v.  Albertson,  34  iV.  Y. 
584 ;  Lefevre  v.  Lefevre,  2  T.  <k  C.  341 ;  Matter  of 
Abbott,  3  Redf  303. 

"  And  I  am  of  the  opinion  that  the  bequest  is  in- 
valid, and  that  the  $100,000  must  go  to  and  form 
part  of  the  residuary  estate."  Willetts  v.  Willetts, 
20  Ahh.  N.  a  473. 

In  Phillips  V.  Phillips,  112  N.  Y.  197,  it  is  said  that 
the  primary  question  in  every  case  is  the  intention  of 
the  testator,  and  whether  in  the  use  of  precatory 
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words  he  meant  merely  to  advise  or  influence  the  dis- 
cretion of  the  devisee,  or  himself  to  control  or  direct 
the  disposition  intended. 

The  provision  of  the  will  construed  in  the  above 
case  was  as  follows :  "  If  she  "  (the  executrix)  "  finds  it 
always  convenient  to  pay  my  sister  Caroline  Buck  the 
sum  of  three  hundred  dollars  a  year,  and  also  to  give 
my  brother,  Edwin  W.,  during  his  life  the  interest  on 
ten  thousand  dollars  (or  seven  hundred  dollars  per 
year),  I  wish  it  to  be  done."  The  court  held  that  the 
testator  meant  to  charge  upon  the  gift  to  the  wife  the 
annuities  to  his  sister  and  brother,  provided  only  that 
their  payment  should  not  occasion  her  inconvenience. 

How  much  stronger  the  language  of  the  will  in 
question  is,  than  the  above. 

The  testatrix  directs  her  estate  to  be  ^^  placed  "  in 
the  hands  of  the  trustee  and  ^'bestowed"  as  he  may 
"  wisely  direct.'* 

The  discretion  lodged  in  him  relates  to  the  manner 
and  to  whom  the  residuary  estate  shall  be  bestowed. 

I  hold,  therefore,  that  a  trust  has  been  created  by 
the  provision  of  the  will  in  question,  which,  however, 
is  invalid  because  of  the  absence  of  a  defined  benefi- 
ciary entitled  to  enforce  its  execution.  Holland  v. 
Alcock,  108  N.  Y.  312 ;  Pritchard  v.  Thompson,  95 

J\r.  r.  76. 

My  decision  in  the  matter  of  Von  Swearingen,  Surr. 
Dec.  1888,  p.  421,  is  not  in  conflict  with  the  decision 
herein.  There  the  language  of  the  will  "  to  dispose 
of  as  they  may  deem  proper  "  is  clearly  precatory  and 
expressive  only  of  the  testator's  belief,  wish  and  re- 
commendation. 
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This  testatrix,  as  to  the  residuary  estate,  died  intes- 
tate. 

Submit  decree  admitting  the  will  to  probate,  and  in 
accordance  with  the  above  decision. 


New  York  County.— Hon.  RASTUS  S.  RANSOK 

Surrogate. — April,  1890. 

Matter  of  DeBaun. 

In  the  matter  of  the  application  for  the  probate  of  the 
will  of  Houseman  DeBaun,  deceased. 

Decedent  wm  a  man  mentally  competent  bat  of  very  weak  will  and  entire- 
ly under  the  domination  of  his  second  wife,  a  woman  of  boisterous  and 
violent  temper,  and  dissipated  habits.  Except  on  rare  occasions  she 
refused  to  permit  him  to  leave  the  house,  and  when  he  went  out  she 
nearly  always  accompanied  him.  In  all  important  matters  his  free 
agency  seems  to  have  been  overcome.  She  was  positive  and  aggres- 
sive, he  was  meek  and  cowardly.  Soon  after  her  marriage  she  an- 
nounced her  purpose  to  compel  her  husband  to  leave  his  estate  to  her 
to  the  exclusion  of  his  children  by  his  first  marriage,  one  of  whom  was 
a  helpless  imbecile  living  upon  the  bounty  of  decedent's  first  wife. 
About  three  years  after  the  marriage  decedent  went  with  his  second 
wife  to  the  ofiAce  of  an  attorney  and  their  wills  were  prepared  in  ac- 
cordance with  the  directions  given  by  her.  The  will  of  decedent  gave 
with  the  exception  of  insignificant  legacies  to  his  children,  to  his  second 
wife  his  entire  estate,  a  large  part  of  which  was  in  expectancy  and  would 
not  vest  in  him  until  the  death  of  his  mother.  At  the  same  time,  Uie 
second  wife  who  had  a  property  very  much  larger  than  decedent's,  ex- 
ecuted her  will  leaving  all  her  property  to  him.  The  husband  lived 
for  six  years  afterwards  without  revoking  his  will.  Held :  that  if  the 
scheme  of  reciprocal  wills  was  concocted  by  the  wife,  he  acquiesced  in 
it  intelligently,  understandingly  and  voluntarily,  under  the  selfish  be- 
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lief  that  it  would  be  greatly  to  his  advantage  if  he  survived  his  wife, 
and  that  the  will  must  therefore  be  admitted  to  probate. 
Under  the  law  the  injustice  of  a  competent  testator  towards  the  natural 
objects  of  his  loving  kindness  and  bounty  cannot  affect  the  validity  of 
his  wilL 


Application  for  the  probate  of  the  will  of  House- 
man DeBaun,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

DeWitt  C.  Van  Buskibk,  /or  proponent, 
S.  W.  Fuixsrton,  for  eonteatant. 
James  D.  Fessrndek,  apedal  guardian. 
F.  W.  Anobll,  for  next  of  kin  of  a  legatee. 

The  Surrogate. — The  paper  offered  as  the  will 
was  executed  on  the  10th  day  of  September,  1880. 
By  it  the  decedent  bequeathed  to  each  of  his  two  sons, 
the  children  of  his  first  marriage,  the  sum  of  one  hun- 
dred dollars,  and  the  remainder  of  his  estate,  said  to 
be  worth  about  $20,000,  is  given  to  his  second  wife, 
Josephine,  who  is  named  as  executrix.  Four  wit- 
nesses attested  the  execution. 

The  decedent  was  married  in  1854  to  his  first  wife, 
and  they  resided  on  a  farm  in  Hackensack,  New  Jer- 
sey, in  which  his  mother  had  a  life  interest.  Their 
sons,  Charles  and  Edwin,  are  now  thirty-one  and 
twenty-eight  years  old,  respectively,  the  first  named 
having  been  an  imbecile  from  birth.  In  1868  or  1869 
their  mother  separated  from  the  decedent,  and  soon 
after  took  the  children.  In  1872  she  obtained  an  ab- 
solute divorce  in  the  state  of  Rhode  Island,  on  the 
ground  of  non-support.     She  took  upon  herself  the 

Vol.  II.— 20 


306    CASES  IN  THE  SURROGATES'  COURTS. 

^  ■  ■_-_ ■         ■■■  ^  ■  ■■   I  I  Mil    IIM       M  M  I   _W    m. ■  _  -MM__I_ 

MATTEB  OF  DEBAUIT. 


care  and  support  of  the  children,  and  thenceforward 
the  decedent  did  not  see  them  for  several  years.  She 
again  married  in  1873.  She  supported  and  educated 
the  younger  son  until  he  was  licensed  as  a  physician 
and  was  able  to  earn  his  own  living.  To  support  hei^ 
self,  she  studied  medicine,  and  has  been  for  sixteen 
years  following  her  profession  in  this  city. 

In  1877  the  decedent  was  married  to  Mrs.  Josephine 
A.  Vreeland,  he  being  her  fourth  husband,  and  they 
resided  for  a  time  on  the  Hackensack  farm,  then  in 
Jersey  City,  until  July,  1886,  when  they  removed  to  a 
house  owned  by  the  decedent  on  Nineteenth  street,  in 
New  York,  where  he  died  in  July,  1887,  at  the  age 
of  sixty-two.  His  widow  survived  him  only  a  few 
months,  dying  childless,  at  the  age  of  fifty-five. 

In  1880,  about  three  j'^ears  after  their  marriage, 
while  residing  in  Jersey  City,  the  instrument  in  con- 
test was  executed,  and  on  the  same  occasion  the  wife 
made  her  will,  in  which  the  husband  was  made  her 
sole  legatee.  The  greater  portion  of  the  estate  of 
which  the  decedent  died  possessed  did  not  vest  in  him 
until  the  death  of  his  mother,  in  November,  1885,  five 
years  after  the  date  of  the  instrument  in  contest. 
The  estate  of  the  wife  came  to  her  from  her  third 
husband,  and  is  shown  to  have  been  worth  from 
$40,000  to  $50,000  at  her  death. 

Though  allegations  were  filed  against  the  mental 
competency  of  the  decedent,  and  that  the  paper  was 
not  executed  in  conformity  with  the  statute,  no  proof 
jwas  adduced  to  sustain  them.  The  sole  question  for 
mv  consideration  is  that  of  fraud  and  undue  influence 
alleged  to  have  been  exercised  in  its  procurement. 
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It  is  seldom  that  the  usual  relations  of  husband  and 
wife  to  each  other  are  so  completely  reversed  as  is 
shown  by  the  evidence  in  this  case.  Many  witnesses 
were  examined,  nearly  all  persons  of  middle  age  or 
pasty  and  the  greater  number  those  who  had  known 
the  husband  intimately.  The  burden  of  their  testi- 
mony is  that  the  decedent  was  a  man  of  little  will. 
She  was  coarse,  selfish,  mercenary,  exacting ;  was  in- 
different to  her  own  kindred  and  possessed  of  an  un- 
yielding will.  She  had  been  three  times  married  and 
once  divorced.  The  decedent  was  introduced  to  her 
as  a  man  of  wealth.  During  a  courtship  that  extended 
over  two  years  he  observed  in  her  such  perverse  char- 
acteristics that  near  the  hour  appointed  for  the  wed- 
ding he  was  depressed  in  spirits  and  was  reluctant  to 
marry,  and  would  not  have  done  so  if  a  friend,  to 
whom  he  had  confided  his  feelings,  had  not  urged 
him.  From  the  beginning  of  their  married  life  her 
will  seems  to  have  controlled  in  all  her  relations  with 
the  husband.  K  her  wishes  mildly  expressed  were  not 
complied  with  she  commanded;  if  commands  failed 
she  used  threats,  and  he  submitted  for  the  sake  of 
peace.  Except  on  rare  occasions  she  refused  to  per- 
mit him  to  leave  the  house,  and  when  he  went  out  she 
was  nearly  always  in  his  company.  In  all  important 
matters  his  free  agency  seems  to  have  been  overcome. 
Though  pet  names  were  publicly  used  between  them, 
it  had  become  so  much  a  matter  of  habit  as  to  have 
no  significance,  for  the  testimony  shows  scarce  any 
declarations  of  affection  on  the  part  of  the  husband 
for  the  wife,  and  nearly  all  his  statements  are  strong 
evidence  that  none  existed.     The  case  is  equally  bar- 
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ren  of  declarations  of  the  wife  of  love  for  the  husband. 
The  apparent  harmony  in  their  relations  observed  by 
one  witness  when  visiting  them  socially,  and  by  others 
who  met  them  in  business  transactions,  and  which  to 
them  seemed  evidence  of  a  mutual  love  and  affection, 
was  a  result  that  might  be  expected  between  two  per^ 
sons,  one  positive  and  aggressive  and  the  other  meek 
and  cowardly,  and  there  are  abundant  proofs  of  dis- 
cord throughout  their  married  life,  and  on  all  occa- 
sions she  came  out  ahead. 

Proponent's  counsel  claims  that  the  exhibitions  of 
the  wife's  violence  were  only  when  she  was  under  the 
influence  of  liquor.  If  not  before,  certainly  very  soon 
after  the  marriage  she  was  accustomed  to  use  intoxi- 
cating drinks  to  excess,  and  the  habit  had  so  increased 
that  for  several  years  before  her  death  she  was»  a  vic- 
tim of  alcoholism  to  such  an  extent  as  to  be  under 
disability  for  days  at  a  time,  and  to  disgrace  herself 
in  public.  From  her  own  statement,  she  had  once 
been  in  delirium  tremens,  and  one  witness,  called  for 
the  proponent,  states  that  during  the  last  three  years 
of  her  life  she  was  not  herself,  and  was  incompetent 
to  transact  business.  The  few  who  thought  their  re- 
lations were  happy  and  affectionate  probably  saw 
them  when  the  wife  was  at  her  best,  and  there  were 
many  periods,  probably,  and  some  quite  extended, 
when  her  conduct  and  language  were  unaffected  by 
drink.  They  had  no  servant  or  other  member  of 
their  household,  and  scarce  any  social  intimates.  Oc- 
casionally a  friend  visited  them,  and  when  the  wife 
was  suffering  from  her  excesses  a  woman  was  called 
in  to  attend  her. 
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Soon  after  her  marriage  she  announced  her  purpose 
to  compel  her  husband  to  leave  his  estate  to  her,  with- 
out provision  for  his  sons.  She  was  eight  years  his 
junior,  and  in  the  ordinary  course  of  nature  would 
survive  him.  About  three  years  after  the  marriage, 
they  appeared  at  the  office  of  an  attorney,  and  she 
gave  directions  for  the  preparation  of  wills  for  each. 
She  falsely  stated  that  the  decedent's  sons  had  not 
treated  him  well,  and  did  not  state  that  one  was  a 
helpless  imbecile  and  was  living  on  the  bounty  of  his 
mother,  the  husband's  first  wife.  It  was  only  because 
she  believed  that,  otherwise,  the  sons  could  break 
their  father's  will  (though  advised  to  the  contrary) 
that  she  directed  the  insignificant  bequests  for  them 
contained  in  the  instrument  to  be  inserted,  and  she 
suggested  the  amount  of  each.  She  requested  two  of 
the  subscribing  witnesses  to  be  present  at  the  lawyer's 
office.  Though  informed  that  the  two  were  sufficient, 
she  asked  that  the  attorney  and  another  gentleman 
also  act.  She  directed  the  husband's  will  to  be  first 
executed,  and,  though  evidently  desiring  to  postpone 
the  execution  of  her  own  will,  she  acquiesced  in  his 
wish  that  both  be  then  signed. 

The  case  is  bristling  with  evidences  of  the  wife's 
boisterous  domination  and  of  the  husband's  meek  sub- 
mission to  her  will,  and  as  a  whole,  it  shows  that  af- 
fection was  not  the  motive  that  acted  on  his  mind 
when  he  executed  the  paper  propounded.  From  his 
marriage  he  spoke  to  friends  and  acquaintances  of  the 
wretched  life  he  was  leading.  He  several  times  stated 
his  intention  to  leave  his  wife,  and  once  made  prepa- 
rations to  do  so,  but  was  dissuaded.     Twice  he  made 
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threats  of  suicide.  Though  his  declarations  as  proven 
are  not  evidence  of  the  facts  stated,  they  do  show  his 
real  feelings  towards  his  wife,  and  are  proper  to  be 
considered  as  proving  the  weakness  of  his  will. 

The  facts  developed  by  the  proofs,  when  considered 
as  a  whole,  are  in  sharp  contrast  with  nearly  every 
reported  case.  Our  judicial  literature  is  barren  of 
precedents  for  the  one  I  have  now  to  decide.  The 
cases  in  which  wills  have  been  set  aside  for  undue  in- 
fluence are  generally  those  of  persons  borne  down 
with  the  infirmities  of  age  or  disease,  and  often  were 
executed  within  a  few  hours  of  death.  In  some,  by 
reason  of  apoplectic  strokes,  the  testator  had  lost  the 
power  of  vocal  utterance  and  the  ability  to  write,  and 
had  no  power  to  express  with  certainty  his  testamen- 
tary wishes,  even  if  his  mind  were  capable  of  intelli- 
gent thought  in  respect  to  his  estate  and  his  kindred  ; 
and  in  some  cases  the  wills  were  those  of  persons  of 
weak  mind  bordering  on  imbecility.  But  in  nearly 
all  the  wife  was  without  means  of  her  own,  but  pos- 
sessed of  engaging  womanly  qualities,  and  by  the  ex- 
ercise of  feminine  arts,  and  sometimes  by  the  aid  of 
fraud  and  misrepresentation,  secured  her  ends.  But 
in  this  case  the  husband  gives  by  his  will  to  his  wife 
a  valuable  estate  to  the  exclusion  of  his  children,  and 
the  wife  without  children,  executed  a  will,  bearing 
even  date,  giving  the  husband,  in  the  event  of  her 
death,  a  much  larger  estate.  Both  wills  were  proper- 
ly executed  and  at  a  time  when  the  husband,  only  a 
few  years  the  senior  of  his  wife,  was  in  middle  age, 
and  in  robust  health  and  of  undoubted  testamentary 
capacity.     But  his  will  so  manifestly  violates  the  ob- 
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ligations  resulting  from  ties  of  blood,  that  I  have  tak- 
en pains  to  read  and  re-read  the  able  briefs  of  the 
respective  counsel,  and  have  verified  their  statements 
by  a  perusal  of  the  record  of  proofs,  and  I  have 
made  a  more  thorough  search  into  the  authorities  than 
I  have  found  it  necessary  to  do  in  any  preceding 
cases,  to  find,  if  I  could,  an  application  of  the  princi- 
ples of  law  to  the  state  of  facts  presented  which  would 
justify  me,  in  the  interest  of  moral  right,  in  denying 
probate  to  the  instrument. 

The  rule  in  respect  to  undue  influence  is  clearly 
stated  by  Sir  J.  P.  Wilde :  "  To  make  a  good  will,  a 
man  must  be  a  free  agent.  But  all  influences  are  not 
unlawful.  Persuasion,  appeals  to  the  affections  or 
ties  of  kindred,  to  a  sentiment  of  gratitude  for  past 
services  or  pity  for  future  destitution  or  the  like — 
these  are  all  legitimate,  and  may  be  fairly  pressed  on 
a  testator.  On  the  other  hand,  pressure  of  whatever 
character,  whether  acting  on  the  fears  or  the  hopes, 
if  so  exerted  as  to  overpower  the  volition  without 
convincing  the  judgment,  is  a  species  of  restraint  un- 
der which  no  valid  will  can  be  made.  Importunity 
or  threats,  such  as  the  testator  has  not  the  courage  to 
resist,  moral  command  asserted  and  yielded  to  for  the 
sake  of  peace  and  quiet,  or  of  escaping  from  distress 
of  mind  or  social  discomfort,  these,  if  carried  to  a  de- 
gree in  which  the  free  play  of  the  testator  s  judgment, 
discretion  or  wish  is  overborne,  will  constitute  undue 
influence,  though  no  force  is  either  used  or  threat- 
ened. In  a  word,  a  testator  may  be  led,  but  not 
driven ;  and  his  will  must  be  the  ofEspring  of  his  own 
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volition  and  not  the  record  of  another."  Hall  v. 
Hall,  37  Law  J.  Frob.  40. 

"  What  constitutes  undue  influence  can  never  be 
precisely  defined ;  it  miLst  necessarily  depend  in  each 
case  upon  the  means  of  coercion  or  influence  possessed 
by  one  party  over  the  other ;  upon  the  power,  author- 
ity or  control  of  the  one,  the  age,  sex,  the  temper  and 
the  mental  and  physical  condition  and  the  dependence 
of  the  other.  Whatever  destroys  the  free  agency  of 
the  testator  constitutes  undue  influence.  Whether 
that  object  be  effected  by  physical  force  or  mental 
coercion,  by  threats  which  occasion  fear,  or  by  impor- 
tunity which  the  testator  is  too  weak  to  resist,  or 
which  extorts  compliance  in  the  hope  of  peace,  is  im- 
material." Moore  v.  Blauvelt,  2  McCarter  Eq.^  N.  J. 
365. 

"  There  must  be  a  control  exercised  over  the  mind 
of  the  testator,  or  an  importunity  practiced  which  he 
could  not  resist  or  to  which  he  yielded  for  the  sake  of 
peace."     Trumbull  v.  Gibbons,  2  Za6.,  N.  J.  136. 

"  The  influence  must  be  such,  as  in  some  degree  or 
in  some  extent  to  deprive  the  party  affected  thereby 
of  his  free  agency,  and  to  make  the  will  not  the  pro- 
duct of  his  own  untrammeled  thought.  1  Jarman  on 
Wills,  132. 

"  No  matter  how  little  the  influence  is,  if  the  free 
agency  is  destroyed,  it  vitiates  the  act  which  is  the 
result  of  it."  RoUwagen  v.  Rollwagen,  63  N.  T.  519 ; 
Turner  v.  Cheesman,  2  McCarter  N.  J.  265. 

"  The  undue  influence  is  not  often  the  subject  of 
direct  proof.  It  can  be  shown  by  the  facts  and  cir- 
cumstances surrounding  the  testator,  the  nature  of  the 
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will,  his  family  relations,  the  condition  of  his  health 
and  mind,  his  dependency  upon  and  subjection  to  the 
control  of  the  person  supposed  to  have  wielded  the 
influence,  the  opportunity  and  disposition  of  the  per- 
son to  wield  it,  and  the  acts  and  declarations  of  such 
person."     RoUwagen  v.  RoUwagen,  supra, 

"  Perhaps  the  most  probable  instance  of  such  a  do- 
minion being  acquired  is  that  of  an  artful  woman  " 
^^  having  taken  possession  of  a  man  and  sub- 
dued him  to  her  purpose."  Mountain  v.  Bennett,  1 
Cox  355. 

"  K  a  wife  by  falsehood  raises  prejudice  in  the  mind 
of  her  husband  against  those  who  would  be  the  nat- 
ural objects  of  his  bounty,  and,  by  contrivance,  keeps 
him  from  intercourse  with  his  relatives,  to  the  end 
that  these  impressions  which  she  knows  had  thus  been 
formed  to  their  disadvantage  may  never  be  removed, 
such  contrivance  may  render  invalid  any  will  executed 
under  false  impressions  thus  kept  alive."  Boyse  v. 
Rossborough,  1  H.  of  L.  2. 

"  If  the  court  sees  that  any  arts  or  stratagems,  or 
any  undue  means  have  been  used ;  if  it  sees  the  least 
speck  of  imposition  at  the  bottom — if  there  be  the 
least  scintilla  of  fraud — the  court  will,  and  it  ought 
to,  interpose."     Huguenin  v.  Basely,  14  Fes.  Jr.  289. 

"  Where  the  will  is  unreasonable  in  its  provisions 
and  inconsistent  with  the  duties  of  the  testator  with 
reference  to  his  property  and  family,  or  what  civilians 
denominate  an  inofficious  testament,  this  of  itself  will 
impose  upon  those  claiming  under  the  instrument  the 
necessity  of  giving  some  reasonable  explanation  of 
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the  unnatural  character  of  the  will."  1  Bedfield  on 
Wills,  516. 

^^  Apparent  unequality  or  unreasonableness  in  a  tes- 
tamentary disposition  is  entitled,  in  proportion  to  its 
degree  of  flagrancy,  to  some  auxiliary  influence,  and 
unexplained,  combined  with  other  corroborative  evi- 
dence, it  may  be  entitled  to  great  influence."  Kevil 
V.  Kevil,  2  Bush.  614. 

"Such  an  unnatural  exclusion  from  a  just  and 
equal  share  of  his  estate  is  a  strong  circumstance  to 
show  either  incapacity  or  undue  influence."  Rey- 
nolds V.  Root,  62  Barh.  250. 

"  For  such  gross  inequality,  no  reason  is  suggested 
in  the  document  itself  or  by  the  proof  on  trial.  The 
testator  had  an  unquestionable  power  to  make  such  a 
will,  but  its  apparent  unreasonableness  requires  satis- 
factory evidence  that  it  was  the  free,  deliberate  off- 
spring of  a  rational,  self-poised  and  clearly  disposing 
mind."  ....  "  Whilst  therefore,  the  testamentary 
right  should  be  carefully  guarded  and  faithfully  vin- 
dicated, the  court  should  be  vigilant  to  prevent,  so 
far  as  it  can,  the  abuse  of  that  right,  by  withholding 
its  approving  seal  from  a  document  so  unnatural  and 
so  questionable  as  to  freedom  and  capacity  as  that 
now  under  its  final  consideration."  Harrell  v.  Har- 
rell,  1  Duval  203. 

"  When  the  party  to  be  benefited  by  the  will  has  a 
controlling  agency  in  procuring  its  formal  execution, 
it  is  universally  regarded  as  a  very  suspicious  circum- 
stance, and  one  requiring  the  fullest  explanation."  1 
Redfield  on  Wills,  515 ;  Marx  v.  McGlynn,  88  N.  F. 
358. 
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"  Direct  evidence  of  her  control  in  these  matters, 
of  her  actual  exercise  of  undue  influence  in  procuring 
her  will  to  be  executed  by  him,  could  hardly  be  ex- 
pected. The  means  of  keeping  the  influence  out  of 
sight  were  too  many  and  of  too  easy  application. 
But  when  such  is  the  array  of  circumstances,  when 
such  a  result  is  attained  without  any  more  substantial 
apparent  cause,  we  are  justified  in  saying  from  the 
evidence  that  the  only  cause  to  be  inferred  which  is 
in  the  least  degree  adequate  to  produce  the  result  is  a 
long  continued,  persistent,  overpowering  influence  to 
which  his  condition  rendered  him  peculiarly  subject, 
and  which  she  was  as  peculiarly  in  a  position  to  exer- 
cise.''    Delafield  v.  Parish,  25  N.  Y.  95. 

"  Undue  influence  must  be  the  influence  exercised 
in  relation  to  the  will.  It  is  not  an  influence  in  rela- 
tion to  other  matters  or  transactions.  But  this  prin- 
ciple must  not  be  carried  too  far.  When  a  jury  sees 
that,  at  or  near  the  time  when  the  will  sought  to  be 
impeached  was  executed,  the  alleged  testator  was  in 
other  important  transactions  under  the  influence  of 
the  persons  benefited  by  the  will,  that  as  to  them  he 
was  not  a  free  agent,  but  was  acting  under  control, 
the  circumstances  may  be  such  as  to  fairly  warrant 
the  conclusion,  even  in  the  absence  of  evidence  bear- 
ing directly  on  the  execution  of  the  will,  that  in  re- 
gard to  that  also  the  same  undue  yifluence  was 
exercised."     Boyse  v.  Rossborough,  supra. 

"  A  party  who  offers  an  instrument  for  probate  as  a 
will  must  show  satisfactorily  that  it  is  the  will  of  the 
alleged  testator,  and  upon  this  question  he  has  the 
burden  of  proof.     If  he  fails  to  satisfy  the  court  that 
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the  instrument  speaks  the  language  and  will  of  the 
testator,  probate  must  be  refused."  ....  "It  is  not 
the  duty  of  the  court  to  strain  after  probate,  nor  in 
any  case  to  grant  it  when  grave  doubts  remain  wholly 
unremoved  and  great  difficulties  oppose  themselves 
to  so  doing."     Delafield  v.  Parish,  supra. 

I  have  here  cited  the  authorities  most  favorable  to 
the  contestants ;  but,  as  stated  in  Cudney  v.  Cudney, 
68  iV^.  T.  152,  "  To  invalidate  a  will  on  the  ground  of 
undue  influence  there  must  be  affirmative  evidence  of 
the  facts  from  which  such  influence  is  to  be  inferred. 
It  is  not  sufficient  to  show  that  a  party  benefited  by  a 
will  had  the  motive  and  opportunity  to  exert  such  in- 
fluence. There  must  be  evidence  that  he  did  exert 
it  and  so  control  the  actions  of  the  testator,  either  by 
importunities  which  he  could  not  resist  or  by  decep- 
tion, fraud  or  other  improper  means,  that  the  instru- 
ment is  not  reallv  the  will  of  the  testator." 

The  exercise  of  undue  influence  is  not  a  question 
of  the  age,  the  infirmities  or  the  physical  weakness  of 
a  testator,  but  of  his  strength  of  mind  to  resist  the 
will  of  others.  In  determining  the  issue  in  a  given 
case,  the  motive  and  opportunities  for,  and  the  means 
used  for  the  exertion  of  the  influence,  the  abilitv  of 
the  suspected  party  to  assert  and  maintain  his  su- 
premacy in  his  effort  to  stifle  the  impulses  of  natural 
affection  or  tfce  desire  to  care  for  others  in  dispensing 
his  bounty,  are  matters  for  consideration.  In  this 
case  the  decedent,  though  of  middle  age,  in  good 
health  and  of  sound  mind,  was  as  submissive  to  the 
domination  of  his  wife,  as  though  he  were  enfeebled 
by  age,  or  were  an  invalid  in  the  sight  of  death,  and 
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she,  under  such  circumstances,  had  used  the  delicate 
arts  of  a  refined  womanhood  to  accomplish  her  sinis- 
ter ends.  The  mental  weakness  of  the  decedent  was 
that  which  was  the  result  of  a  passive  nature  without 
the  power  of  self-assertion  against  her  overruling,  pos- 
itive mind.  A  strong  case  is  made  by  the  contestants, 
and  but  for  the  important  fact  completely  established, 
which  to  my  mind  is  decisive  in  respect  to  the  valid- 
ity of  the  will,  it  would  be  rejected.  It  is  probable 
that  the  scheme  of  reciprocal  wills  was  the  suggestion 
of  the  wife  under  the  belief  that  she,  being  eight 
years  his  junior,  would  outlive  him.  The  proofs  show 
that  it  was  she  who  dictated  the  gift  to  each  of  his 
children  of  the  trifling  pittance  of  $100  out  of  his  es- 
tate. But  if  she  was  sordid  and  grasping,  he  was 
mean,  as  evidenced  by  his  allowing  his  first  wife  to 
support  his  children  from  the  time  of  their  separation 
until  his  death.  When  the  will  was  made  he  knew 
that  his  second  wife  had  abundant  means  which  he 
would  take  if  her  death  preceded  his,  and  he  also 
knew  that  he  had  but  a  trifling  present  estate,  and 
that  what  he  gave  was  only  an  estate  in  expectancy, 
in  value  not  more  than  one  half  of  that  of  his  wife. 
It  was  five  years  before  the  life  tenancy  of  his  mother 
was  terminated,  and  he  came  into  possession  of  the 
property  left  him  as  remainderman  under  his  father's 
will.  At  any  time  previous  to  his  mother's  death, 
had 'he  died,  his  wife  would  have  taken  only  the  small 
estate,  if  any,  which  he  had.  Had  she  died  the  day 
after  the  wills  were  made  he  would  have  taken  an 
estate  which,  at  her  death,  is  shown  to  have  been 
worth  $50,000.     If  the  scheme  of  reciprocal  wills  was 
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concocted  by  the  wife,  1  am  convinced  that  he  ac- 
quiesced in  it  intelligently,  and  understandingly,  and 
voluntarily,  under  the  selfish  belief  that  it  would  be 
greatly  to  his  advantage,  if  he  outlived  her.  He  was 
willing  to  take  his  chances.  With  her  increasing 
habits  of  dissipation  he  might  well  believe  that  he 
would  outlive  her,  and  as  his  death  only  preceded 
hers  by  four  months,  if  such  was  his  belief,  his  calcu- 
lation was  not  far  from  right.  But  he  lived  in  fair 
health  six  years  after  the  date  of  the  instrument  and 
never  disavowed  its  provisions.  At  any  time  he  could 
have  formally  revoked  it,  or  could  have  made  another 
by  which  his  children,  to  whom  he  owed  a  parental 
duty,  would  have  been  provided  for.  That  his 
thoughts  had  been  turned  to  the  subject  is  shown  by 
the  testimony  of  Mr.  White,  the  draftsman  of  the  in- 
strument under  consideration,  to  whom  he  stated  that 
he  wished  to  see  him  to  make  a  new  will.  He  neg- 
lected his  opportunity  or  abandoned  his  purpose,  and, 
as  a  consequence,  one  son  is  coldly  shut  off  with  a 
pittance,  and  the  other,  a  helpless  imbecile,  is  cruelly 
denied  the  sustenance  to  which  the  law  of  nature  en- 
titles him.  His  father's  treatment  of  him  was  brutal. 
But,  under  the  law,  the  injustice  of  a  competent  tes- 
tator toward  the  natural  objects  of  his  loving  kindness 
and  bounty  cannot  affect  the  validity  of  his  will,  and 
I  am  compelled  to  hold  that  the  contestants  have 
failed  to  sustain  their  allegation  of  undue  influence. 
A  decree  of  probate  may  be  presented. 
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New  Yobk  Couoty.— Hon.  RASTUS  S.  RANSOM, 

SUBKOGATE. — ^April,  1890. 

Matter  op  Vandebbilt. 

In  the  matter  of  the  estate  of  William  H.  Vandek- 

bilt,  deceased. 

Notice  of  an  appraiBement  under  the  collateral  inheritance  tax  act  should 
be  given  to  all  the  parties  interested  including  the  District  Attorney, 
the  County  Treasurer,  (in  New  York  city,  the  Comptroller,)  and  the 
legatees  affected  thereby. 

The  collateral  inheritance  tax  being  a  tax  upon  the  passing  of  property, 
section  384  of  the  Code  of  Civil  Procedure  requiring  actions  brought  to 
recover  a  statutory  penalty  or  forfeiture  to  be  brought  within  two 
years  after  the  cause  of  action  accrues,  has  no  application  to  proceed- 
ings to  compel  the  payment  of  such  tax. 

An  executor  is  liable  for  the  payment  of  such  tax  on  property  in  his  hands 
subject  thereto,  and  he  can  only  discharge  himself  by  producing  a  re« 
oeipt  sealed  and  countersigned  by  the  County  Treasurer. 

The  Surrogate  has  power  to  compel  the  payment  of  the  tax,  as  one  of  the 
steps  In  the  final  adjustment  and  settlement  of  the  estate. 

Where  the  appraiser  has  made  a  report  which  erroneously  omits  from  ap- 
praisal certain  legacies,  although  the  same  were  subject  to  the  tax, 
and  such  report  has  been  confirmed  after  due  notice  to  the  county 
treasurer,  this  is  such  an  adjudication  as  will  protect  the  executor 
from  any  liability  from  the  non-payment  of  the  tax  on  these  legacies 
by  him,  and  in  such  case  the  only  remedy  of  the  state  is  a  proceeding 
against  the  legatees  whose  legacies  were  omitted. 

An  institution  which  maintains  a  home  and  reading  rooms,  etc.,  for  the 
poor,  provides  lodgings  and  meals  free,  but  makes  a  small  charge  for  a 
day  nursery  which  it  maintains,  is  not  exempt  as  an  almshouse  from 
the  collateral  inheritance  tax. 

An  institution  which  is  exempted  under  a  special  act  from  **  local  taxation 
or  other  purposes  "  is  not  exempt  from  state  taxation  and  therefore  is 
subject  to  the  collateral  inheritance  tax. 

L^acies  to  the  Metropolitan  Museum  of  Art  and  American  Museum  of 
Natural  History  in  the  city  of  New  York,  which  derive  an  income  from 
memberships  of  various  degrees,  and  dues,  from  admission  fees  charged 
on  certain  days  of  the  week,  from  the  sale  of  books,  specimens,  etc., 


820    CASES  IN  THE  SURROGATES'  COURTS. 

MATTSB  OF  YAXDBBBILT. 


and  from  inyestments  of  property  left  them  by  will,  etc,  are  subject 
to  the  collateral  inheritance  tax. 

Application  for  the  assessment  of  taxes  under  the 
collateral  inheritance  tax  act  upon  certain  cash  lega- 
cies given  by  the  will  of  William  H.  Vanderbilt,  de- 
ceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

EvABTS,  Choatr  &  Be  AM  AN,  foT  the  Metropolitan  Mttseum  qf  Art  and 
American  Miiaeum  qf  Natural  History. 

Cephas  Bbainbbd  and  Timothy  Davenpobt,  for  the  Young  Men's 
Christian  Association. 

Edmund  A.  Baylies,  for  the  Protestant  Episcopal  Missionary  Society 
for  Seamen. 

Milleb,  Peckham  a  Dixon,  for  St.  Luke^s  Hospital. 

Davies  a  Rapallo,  for  the  Domestic  and  Foreign  Missionary  Society 
qf  the  Protestant  Episcopal  Church. 

Anderson  &  Howland,  for  the  executors. 

William  I.  Washbubn,  for  the  New  York  Christian  Home  for  Intem- 
perate meiu 

G.  R.  ScHiEFFELiN,  for  the  New  York  Protestant  Elpiseopal  City  Mis- 
sion Society. 

Steabnb  &  CuBTis,  for  the  Home  for  Incurables. 

Benjamin  F.  Dos  Passos,  for  the  comptroller. 

The  Surrogate. — This  is  a  proceeding  brought  by 
the  district  attorney  to  have  the  tax  assessed  and 
fixed  upon  certain  cash  legacies  given  to  various  char- 
itable institutions  by  the  will  of  William  H.  Vander- 
bilt, deceased. 

The  said  decedent  also  left  legacies  to  certain  indi- 
viduals upon  which  the  tax  was  assessed  and  fixed  by 
an  order  of  the  Surrogate  entered  in  June^  1888,  con- 
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firming  the  report  of  the  appraiser,  filed  in  December, 
1887.  No  notice  of  the  appraisement  was  ever  given 
to  the  comptroller  or  district  attorney,  or  to  the  in- 
stitutions now  sought  to  be  subjected  to  the  tax.  It 
is  clear  that  each  was  entitled  to  such  notice. 

Judge  Earl,  in  the  Matter  of  McPherson,  104  K. 
T.  306,  says:  "When  the  section  provides  that  he 
shall  designate  by  order  to  whom  the  notice  is  to  be 
given,  it  is  necessarily  implied  that  he  shall  deisignate 
all  the  persons  entitled  to  notice.  If  he  should  omit 
to  do  so,  it  would  be  an  error  on  account  of  which 
any  tax  imposed  uppii  the  person  not  notified  or  heard 
would  be  invalid  as  having  been  imposed  without  ju- 
risdiction." 

It  has  been  the  uniform  practice  in  this  court  for 
the  district  attorney  to  make  the  application  himself 
on  behalf  of  the  state,  and  the  statute  seems  to  be 
clear  upon  that  point.  By  section  17  of  the  act  the 
comptroller  is  required,  whenever  he  has  reason  to 
believe  that  any  tax  is  due  and  unpaid,  to  notify  the 
district  attorney ;  and  the  district  attorney,  so  noti- 
fied, if  he  has  probable  cause  to  believe  a  tax  is  due 
and  unpaid,  shall  prosecute  the  proceeding,  etc.  He 
is  a  public  official,  and  in  these  proceedings  is  directly 
representing  the  state.  Matter  of  Arnett,  49  Hun 
601. 

There  is  nothing  to  show  that  the  question  of  lia- 
bility of  these  institutions  was  ever  considered,  except 
a  statement  by  the  appraiser  in  his  report,  that  with 
the  exception  of  two  legacies,  "  and  certain  other  leg- 
acies to  corporations,  which  are  by  law  exempted 
f  lom  tax,  the  only  bequests  "....."  consist  of  an- 
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nuities/'  etc.  This  assumption  of  the  exemption  of 
these  corporations  is  declared  by  the  appraiser  in  his 
affidavit  to  be  based  upon  the  idea  that  the  former 
Surrogate  considered  that  all  corporations,  religious 
and  charitable,  were  exempt,  but  there  is  nothing  to 
show  that  this  question  was  ever  really  considered  by 
the  Surrogate.  The  appraiser  has  no  right  to  declare 
exemptions.  See  Matter  of  Astor,  6  Dem,  415. 
That  iff  the  duty  of  the  Surrogate. 

It  is  settled  law  that  this  tax  is  upon  the  passing  of 
property,  upon  the  privilege  of  receiving  it,  and  not 
upon  the  property  itself.  See  Matter  of  Howard,  5 
Dem,  483 ;  Wallace  v.  Myers,  38  f^ed.  Eep.  184,  This 
being  a  tax  upon  the  devolution  of  property,  sec- 
tion 383  of  the  Code  of  Civil  Procedure  does  not  apply. 

The  liability  of  executors  for  the  tax  seems  to  be 
certain.  Section  1  of  the  act  provides  that  they  shall 
be  liable  for  any  and  all  such  taxes  until  the  same 
shall  have  been  paid.  Section  6  requires  an  executor, 
having  in  charge  or  trust  any  legacy  or  property  for 
distribution  subject  to  said  tax,  to  deduct  the  tax 
therefrom  if  it  be  money ;  and  further  provides  that 
he  shall  not  be  compelled  to  deliver  any  specific  lega- 
cy or  property  subject  to  bix  until  he  has  collected 
the  tax  thereon.  Section  8  requires  the  payment  to 
the  comptroller,  within  thirty  days,  of  any  such  sum 
retained  for  the  tax,  and  further  provides  that  the 
executor  shall  not  be  entitled  to  credit  in  his  accounts, 
nor  discharged  from  liability  for  such  tax  until  he 
fihall  produce  a  receipt  sealed  and  countersigned  by 
the  comptroller.  It  was  held  in  the  Matter  of  Mc- 
Pherson  (supra),  that  the  imposition  and  collection  of 
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this  tax  are  simply  incidents  in  the  final  settlement 
and  adjustment  of  estates.  That  being  so,  the  Surro- 
gate has  power  to  compel  the  payment  of  the  tax,  as 
he  has  power  to  compel  the  payment  of  the  legacy. 
I  have  already  so  held  in  the  Matter  of  Prout,  19  JV. 
T.  State  Rep.  318  \  ^  N.  T.  Supp,  831. 

It  appears  that  on  the  10th  day  of  November,  1887, 
the  executors  instituted  appropriate  proceedings  be- 
fore my  predecessor,  for  the  ascertainment  of  the  tax, 
if  any,  upon  all  the  property  passing  by  this  will. 

An  appraiser  was  appointed  by  Surrogate  Rollins, 
on  the  10th  day  of  November,  1887,  "  to  appraise  all 
the  property  which  shall  pass  by  the  will  of  the  said 
William  H.  Vanderbilt,  deceased,  and  is  subject  to 
taxation  pursuant  to  chapter  483  of  the  laws  of  New 
York  of  1885.  It  is  further  ordered,  that  the  said 
appraiser  make  a  report  thereof,  in  writing,  to  the 
Surrogate  of  the  value  of  the  property  passing  under 
each  legacy  contained  in  said  will,  which  is  subject  to 
taxation  as  aforesaid ;  together  with  a  statement  of 
the  name  of  parties  whose  interests  are  subject  to  the 
said  tax,  the  amount  thereof  and  of  the  tax  thereon 
and  of  the  facts  upon  which  such  appraisal  and  report, 
shall  be  founded ;  and  that  he  give  at  least  five  days' 
notice  by  mail  to  the  said  executors  and  to  each  per- 
son who  is  a  legatee  as  aforesaid  of  the  time  and  place 
he  will  appraise  the  property  in  which  the  persons  so 
notified  shall  be  interested." 

The  appraiser  filed  his  report  on  the  23d  day  of 
December,  1887,  and  the  same  came  regularly  before 
me  for  confirmation.     No  objection  was  made  by  the 

iptroller  (to  whom  due  notice  of  the  motion  to 
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confirm  was  given)  and  the  report  was  confirmed  by 
order  entered  June  12,  1888,  which  order  is  as  fol- 
lows :  "  On  reading  and  filing  the  report  of  Thomas 
Harland,  the  appraiser  herein,  and  after  hearing  Mr. 
Henry  H.  Anderson,  of  counsel  for  the  executors  of 
William  H.  Vanderbilt,  in  support  of  said  report,  and 
no  one  appearing  in  opposition  thereto,  it  is  ordered, 
first,  that  said  report  is,  in  all  respects,  confirmed."  .  .  . 

The  appraiser  reported  the  names  of  persons  to 
whom  property  had  passed  by  the  will,  and  also  re- 
ported that  such  was  all  the  property  taxable  under 
the  act.  The  confirmation  of  his  report  was  such  an 
adjudication  of  that  question  as  to  protect  the  execu- 
tors, and  they  are  not  personally  liable  for  the  tax. 
The  state  must  look  to  the  legatees. 

I  now  consider  the  claims  to  exemption  presented 
by  these  institutions  separately : 

By  chapter  253,  Laws  of  1870,  the  property  of  St, 
Luke's  Hospital  is  declared  to  be  exempt  from  taxa- 
tion or  assessment.  Under  the  authority  of  Catlin  v. 
Trustees,  etc.,  113  N.  T.  133, 1  find  that  the  said  St. 
Luke's  Hospital  is  exempt  from  this  tax. 

The  Protestant  Episcopal  Church  Missionary  Society 
for  Seamen  claims  exemption  under  the  general  act 
exempting  the  real  and  personal  property  of  every 
poor-house,  almshouse and  every  house  be- 
longing to  a  company  incorporated to  im- 
prove the  moral  condition  of  seamen.  I  find  its  claim 
good,  and  declare  it  exempt. 

The  New  York  Protestant  Episcopal  City  Mission 
Society  claims  exemption  as  an  almshouse.  It  main- 
tains a  home  and  reading-rooms,  etc.^  and  provides 
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lodgings  and  meals  free.  It  also  maintains  a  day  nur- 
sery, for  which  it  makes  a  small  charge.  This  takes 
it  out  of  the  domain  of  pure  charity — a  house  wholly 
appropriated  to  the  poor.  I  have  already  decided  in 
several  cases  that  a  society  to  be  exempt  from  this 
tax  as  an  almshouse  must  be  absolutely  free — all  ben- 
efits given  gratuitously.  I  must,  therefore,  hold  the 
said  society  subject  to  the  tax. 

The  Young  Men's  Christian  Association  has,  by  the 
Court  of  Appeals,  Young  Men's  Christian  Association 
V.  Mayor,  113  iV^.  Y.  187,  been  declared  not  to  be  en- 
titled to  exemption  under  any  special  act.  Only  its 
real  property  on  the  comer  of  Twenty-third  street 
and  Fourth  avenue  is  exempt ;  and  as  the  court  ex- 
pressly held  that  portion  known  as  the  Bowery  Insti- 
tute not  entitled  to  exemption  from  taxation,  the  claim 
of  exemption  in  this  case  cannot  be  sustained. 

The  Domestic  and  Foreign  Missionary  Society  of 
the  Protestant  Episcopal  Church  was  a  party  in  a  suit 
similar  to  the  case  of  Catlin  v.  The  Trustees  of  Trinity 
College  {jswpTa)y  and  the  Court  of  Appeals  declared  it 
subject  to  this  tax.  Catlin  v.  Domestic  etc.  Mission- 
ary Soc,  113  N.  r.  625. 

The  Christian  Home  for  Intemperate  Men  claims 
exemption  under  a  special  act  (Laws  of  1881,  chap. 
546,  as  amended  by  Laws  of  1888,  chap.  523,  sec.  7), 
which  exempts  from  local  taxation  or  other  purposes, 
all  the  real  and  personal  property  of  this  corporation 
so  long  as  it  or  its  income  is  used  for  the  purposes  for 
which  it  was  incorporated.  Judge  Andrews,  in  Catlin 
V.  Trustees,  etc.  (supra),  says :  "  It  has  never  been 
the  general  policy  of  the  state  to  wholly  exempt  the 
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property,  either  real  or  personal,  of  incorporated 
churches,  colleges  or  charitable  institutions  from  tax- 
ation." ....  "The  policy  of  complete  exemption 
where  adopted  has  been  accomplished  through  special 
acts  applicable  to  particular  and  specified  corpora- 
tions." The  special  act  relied  upon  here  simply  ex- 
empts from  local  taxation  or  other  purposes,  those 
purposes  being  evidently  local  purposes,  such  as  as- 
sessments, etc.,  and  could  never  have  been  intended 
to  extend  to  taxation  by  the  state.  This  institution 
also  makes  a  charge  for  patients  committed  to  its 
home,  and  that  takes  it  out  of  the  almshouse  class.  It 
is  liable. 

The  real  estate  owned  by  the  Home  for  Incurables 
is  declared  to  be  exempt  from  all  taxation  by  section 
824  of  the  Consolidation  act,  subdivision  5,  Laws  of 
1882.  That  exemption  does  not  include  personal  pro- 
perty. Nor  can  this  institution  claim  exemption  as 
an  almshouse,  as  it  charges  for  the  board  of  patients 
it  receives.     It  is  liable. 

The  General  Theological  Seminary ;  New  York  Bi- 
ble and  Common  Prayer  Book  Society ;  The  Moravian 
Church  of  Staten  Island ;  and  the  Board  of  Trustees 
of  the  Vanderbilt  University  of  Nashville,  Tenn.,  have 
submitted  no  claim  to  exemption.  Under  the  ruling 
in  the  Matter  of  Catlin  v.  The  Trustees  of  Trinity 
College,  ete.  (supra),  they  are  subject  to  the  tax. 

The  Metropolitiin  Museum  of  Art  and  the  American 
Museum  of  Natural  History  each  claims  exemption 
under  *the  Revised  Statutes  (8th  ed.,  p.  1083,  subd.  7 
of  section  4),  which  exempts  "  the  personal  property 
of  every  incorporated  company  not  made  liable  to 
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taxation  on  its  capital  in  the  fourth  title  of  this  chap- 
ter." Section  1  of  that  title  reads  as  follows :  "  All 
moneyed  or  stock  corporations  deriving  an  income 
from  their  capital  or  otherwise  shall  be  liable  to  taxa- 
tion on  their  capital  in  the  manner  hereinafter  pro- 
vided." 

These  institutions  plead  no  special  act  of  exemp- 
tion, but  only  the  general  provision.  In  Catlin  v. 
Trustees,  etc.  (supra)^  Judge  Andrews  lays  down  the 
general  rule  on  the  question  of  exemption :  "  When, 
therefore,  a  corporation  not  exempted  from  taxation 
by  its  charter  or  some  special  enactment,  but  governed 
by  the  general  law,  claims  exemption,  it  must  be  able 
to  point  to  some  provision  in  chapter  13,  or  to  some 
amendment  which  takes  it  out  of  the  general  rule  de- 
clared by  section  one,  above  quoted,  or  else  its  claim 
must  be  disallowed." 

If,  as  was  held  in  that  case,  the  words  "  incorporated 
company  "  were  intended  to  designate  only  business 
and  stock  companies,  and  if  the  definition  of  the  Re- 
vised Statutes  that  "moneyed  corporations"  applies 
solely  to  banking  or  loan  institutions  and  insurance 
companies,  then  these  two  institutions  do  not  come 
under  that  head  and  are  not  exempt.  But  should 
they  come  within  the  definition  of  the  term  "  incorpo- 
rated company,"  and  are  therefore  moneyed  or  stock 
corporations,  they  would  be  equally  subject,  for  sec- 
tion 1  of  title  4  of  chapter  13  of  the  Revised  Statutes 
declares  that  all  such  corporations,  deriving  an  income 
or  profit  from  their  capital  or  otherwise,  shall  be  sub- 
ject to  taxation.  These  institutions  derive  an  income 
from  membership  of  various  degrees  and  dues ;  from 
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admission  fees  charged  on  certain  ddys  of  each  week ; 
from  the  sale  of  books,  specimens,  etc.,  and  from  the 
investments  of  property  left  them  by  will,  etc.  If 
this  is  not  income  or  profit  derived  from  capital,  it  is 
certainly  profit  or  income  derived  otherwise,  and 
therefore  they  are  not  exempt.  These  two  institu- 
tions come  clearly  within  the  class  subject  to  the  tax 
under  the  ruling  in  the  Matter  of  Catlin,  etc.  (supra.) 
Submit  order  assessing  and  fixing  the  tax  in  accord- 
ance with  this  decision,  notice  of  settlement  of  order 
to  be  given. 


GBiffiiKB  County.— Hon.  JOHN  SANDERSON, 
SuBBOGATE. — June,  1890. 

Matteb  OF  Bedell. 

In  the  matter  of  the  application  for  the  probate  of  the 

will  of  Ann  Bedell,  deceased. 

The  fact  that  two  witnesses  to  a  will  disagree  as  to  material  facts  in  regard 
to  its  execution  is  not  sufficient  of  itself  to  defeat  the  probate  of  the 
instrument.  Neither  the  forgetfulness  nor  perversity  of  one  of  the 
witnesses  should  prevent  the  probate,  if  it  can  be  ascertained  from  any 
source  that  the  formalities  required  by  the  statute  have  been  complied 
with. 

One  of  the  witnesses  to  the  will  of  testatrix  was  her  attorney  who  had 
drawn  the  will  under  her  instructions.  He  testified  fully  to  facts  show- 
ing the  diie  execution  and  publication  of  the  will  by  testatrix,  and  his 
testimony  was  supported  by  the  attestation  clause  which  in  addition 
to  the  matters  usually  contained  therein  recited  that  testatrix  acknowl- 
edged her  signature  at  the  time  of  making  it.  The  other  witness  who 
was  confused  and  gave  contradictory  evidence,  testified  that  she  did 
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not  see  testatrix  sign  her  will  or  hear  her  acknowledge  her  signature. 
Held,  that  the  proof  was  sufficient  to  justify  the  admission  of  the  will 
to  probate. 

Where  a  will  is  executed  by  the  testatrix  in  the  same  room  and  in  presence 
of  the  witnesses,  testatrix  being  in  such  a  position  that  the  witnesses 
could  have  seen  her  write  if  they  so  desired,  the  fact  that  one  of  the 
witnesses  did  not  see  the  actual  motion  of  testatrix's  pen  because  she 
refrained  from  looking  at  her  upon  testatrix's  statement  that  doing  so 
would  make  her  nervous,  does  not  render  the  will  invalid  for  a  non- 
compliance with  the  statute,  (2  R.  S.,  p.  03,  §  40,  subd.  2,)  which  requires 
the  execution  of  a  will  in  the  presence  of  each  of  the  subscribing  wit- 
nesses. 

Testatrix  and  one  of  her  daughters  had  lived  together  for  a  long  time,  both 
being  in  bad  health.  Each  of  them  had  made  wills  giving  to  the  sur- 
vivor a  life  estate  in  her  property,  with  the  remainder  over  to  the 
grandsons  of  testatrix.  Another  daughter  of  testatrix  was  charged  by 
testatrix  with  undutiful  conduct,  and  was  not  mentioned  in  her  will. 
The  invalid  daughter  of  testatrix  died  several  months  before  the  mother, 
but  testatrix  made  no  change  in  her  will.  Upon  several  occasions  ap- 
parently before  the  execution  of  her  will,  testatrix  declared  that  she 
would  have  to  do  as  her  invalid  daughter  wanted  her  to  do  or  else  she 
would  not  have  any  peace.  There  was  no  evidence  to  show  what  led 
up  to  these  declarations  or  to  what  they  had  reference.  Held,  that 
there  was  no  proof  of  undue  influence. 


Application  for  the  probate  of  the  will  of  Ann 
Bedell,  deceased. 

J.  I.  Webkeb,  for  propcnentB. 

"S.  A.  Calkins,  for  IjTdia  J.  Flaksbuboh,  eontestavU, 

The  Surrogate. — The  probate  of  the  will  of  Ann 
Bedell  is  resisted  on  the  ground  that  it  was  not  duly 
executed  according  to  the  provisions  of  the  Revised 
Statutes^  and  also  for  the  reason  that  Mrs  Ladoux, 
daughter  of  the  testatrix,  exercised  undue  influence 
over  her  mother  in  the  making  of  the  will.  The  tes- 
timony of  the  two  witnesses  to  the  will  is  widely  apart 
as  to  what  took  place  at  the  time  of  the  execution  of 
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the  will.  Edwin  C.  Hallenbeck,  a  counselor  at  law, 
residing  at  Coxsackie,  drew  the  will  and  also  became 
a  witness  to  it.  Mr.  Hallenbeck  testifies  that  he  read 
the  will  to  the  decedent,  who  expressed  herself  satis- 
fied with  it.  Slie  also  requested  him  to  witness  its 
execution,  and  then,  at  the  request  of  Mrs.  Bedell  or 
Mrs.  Ladoux,  he  went  out  and  called  in  Louisa  M. 
Baymond,  a  neighbor,  as  the  other  witness.  Nothing 
further  was  done  until  she  came.  There  were  present 
in  the  room  at  the  time  of  the  execution  of  the  will, 
the  decedent,  her  daughter  Mrs.  Ladoux,  and  the  two 
witnesses.  Mrs.  Ladoux  sat  at  one  end  of  the  table, 
the  witness,  Mrs.  Raymond,  sat  at  the  other  end,  tes- 
tatrix sat  in  front  of  the  table,  and  Mr.  Hallenbeck 
stood  between  Mrs.  Raymond  and  Mrs.  Bedell.  Mrs. 
Bedell  demurred  about  writing  her  name,  saying  she 
had  not  done  much  writing  lately.  Mr.  Hallenbeck 
told  her  it  would  be  better  for  her  to  write  her  own 
name.  She  then  took  the  pen  and  he  told  her  where 
to  write.  The  testatrix  said  she  did  not  want  them 
to  watch  her,  as  she  was  nervous.  She  then  wrote 
her  name.  After  writing  her  name  the  testatrix  said 
her  signature  was  not  very  good.  There  was  then 
some  conversation  between  Mr,  Hallenbeck  and  Mrs* 
Raymond  to  the  effect  that  the  signature  was  very 
good  for  a  person  of  her  age.  Witness  Hallenbeck 
then  took  up  the  will,  and,  using  the  attestation  clause 
as  a  guide,  asked  the  questions,  in  regular  order,  if 
she  acknowledged  the  same  and  declared  it  to  be  her 
last  will  and  testament.  Witness  says  Mrs.  Bedell 
looked  quizzically  at  him.  Mrs.  Ladoux  said  :  "  Why 
don't  you  answer  the  question."     Then  Mrs.  Bedell 
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Bald :  ^^  What  did  I  have  the  will  drawn  and  you  here 
for  ?  "  Hallenbeck  told  her  it  was  the  formal  proof. 
She  then  said  it  was.  Hallenbeck  then  asked  her  if 
she  wished  Mrs.  Raymond  and  himself  to  sign  as  wit- 
nesses thereto,  and  she  answered  in  the  affirmative,  or 
gave  her  consent.  It  appears  that  the  testatrix  did 
not  audibly  respond.  The  witnesses  then  signed  the 
will  immediately  below  the  attestation  clause.  Mrs. 
Bedell  then  asked  Hallenbeck  what  she  should  do  with 
the  old  will,  and  he  told  her  the  new  will  revoked  the 
old,  and  she  could  destroy  it  or  do  what  she  pleased 
with  it.  The  will  itself  is  a  short  one,  covering,  with 
the  attestation  clause,  less  than  two  pages  of  legal 
cap.  The  signature  of  Ann  Bedell  opposite  a  seal  is 
in  large  size  writing,  just  above  the  attestation  clause, 
and  on  the  same  page  with  that  of  the  witnesses. 
The  attestation  clause  is  very  full,  containing,  in  ad- 
dition to  the  usual  words,  the  following  statement : 
^^  She,  at  the  time  of  making  such  subscription,  ac- 
knowledged tliat  she  made  the  same."  And  this  is 
the  question  Mr.  Hallenbeck  says  he  put  to  Mrs.  Be- 
dell, as  well  as  the  other  one  declaring  it  to  be  her 
last  will  and  testament.  In  form  both  questions  were 
put  in  one,  and  the  answer  made  by  her  was  "  Yes," 
or  "  It  was."  While  the  testatrix  was  subscribing  her 
name  to  the  will,  Mrs.  Raymond  was  talking  to  Mrs. 
Ladoux  and  Mr.  Hallenbeck,  but  Mr.  Hallenbeck  says 
he  watehed  her  making  the  motions  in  writing  her 
name.  He  does  not  know  whether  Mrs.  Raymond  did 
the  same  or  not.  It  is  difficult  to  know  how  the  for- 
mal execution  of  a  will  can  be  more  perfectly  made 
than  this  was.    Mr.  Hallenbeck  also  made  the  usual 
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proof  of  this  'will,  that  testatrix  was  of  sound  mind 
and  not  under  restraint.  The  other  witness  to  the 
will,  Mrs.  Raymond,  says  she  signed  her  name  as  a 
witness  to  the  will,  but  did  not  hear  the  testatrix  de- 
clare it  to  be  her  will ;  that  Mrs.  Bedell  did  not  ask 
her  to  sign  it,  but  Mrs.  Ladoux  did.  She  says  she  did 
not  see  Mrs.  Bedell's  signature  to  the  will,  nor  did  she 
see  her  write  her  name  to  it.  She  heard  Mr.  Hallen- 
beck  ask  if  she  acknowledged  that  instrument  to  be 
her  last  will  and  testament,  to  which  Mrs.  Ladoux  an- 
swered :  "  That  is  all."  Mrs.  Bedell  answered  nothing. 
Mrs.  Raymond  says  she  supposed  it  was  Mrs.  Ladoux's 
will  she* was  witnessing.  She  says  that  after  Hallen- 
beck  read  something  which  she  does  not  remember, 
she  signed  her  name ;  that  Hallenbeck  read  the  in- 
strument over,  and  she  signed  what  Hallenbeck  read 
aloud.  Afterwards  this  witness  says  Hallenbeck  did 
not  read  a  word ;  that  she  does  not  remember  whether 
Hallenbeck  read  from  the  paper  or  not,  or  from  the 
attesting  clause,  or  whether  he  took  up  the  will  and 
asked  the  questions  from  it.  It  is  evident  that  this 
witness  was  confused  and  forgetful,  or  very  inatten- 
tive to  what  did  occur.  She  does  not  seem  to  remem- 
ber any  of  the  conversation  that  took  place  between 
Hallenbeck  and  the  testatrix.  She  admits  nothing 
was  said  about  its  being  Mrs.  Ladoux's  will.  She  does 
not  know  whether  Mrs.  Bedell  was  of  sound  mind, 
and  thinks  she  was  under  restraint,  and  yet  nothing 
was  said  or  done  while  she  was  there  that  led  her  to 
believe  that  testatrix  was  under  restraint.  The  will 
lay  on  the  table  when  she  went  in. 

The  testamentary  capacity  of  the  testatrix  is  satis- 
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factorily  made  out.  Dr.  Merriam,  the  only  medical 
expert  examined,  was  called  by  the  contestant.  He 
says  that  she  was  in  the  possession  of  her  senses  and 
faculties.  Abram  M.  Hallenbeck,  a  witness  on  behalf 
of  proponents,  transacted  considerable  business  with 
her  or  for  her,  both  before  and  after  the  execution  of 
the  will.  He  never  saw  anything  but  what  she  was 
perfectly  rational  and  capable  of  understanding  her 
own  affairs.  Her  recognition  of  friends  and  of  her 
family  relations  was  full,  and  never  ceased.  Several 
of  the  witnesses  state  that  she  was  forgetful,  and  would 
repeat  a  story  several  times  during  a  conversation. 
But  Mr.  Abram  Hallenbeck,  whose  opportunity  to  ob- 
serve her  mental  condition  was  as  good  as  any  one, 
says  he  never  noticed  any  loss  of  memory,  or  of  abili- 
ty to  comprehend  what  was  said.  About  four  years 
before  her  death  she  had  suffered  from  a  partial  pa- 
ralysis of  the  muscles  of  the  tongue.  After  this  she 
conversed  much  less,  and  spoke  slower.  From  nervous 
prostration,  or  other  causes,  she  had  but  partial  use  of 
her  limbs.  She  got  around  with  the  use  of  a  cane  or 
crutch,  or  by  chairs.  The  testatrix  was  about  80 
years  of  age  at  the  time  of  the  execution  of  the  will. 
It  is  clearly  within  the  line  of  the  authorities  that 
physical  disabilities,  and  even  a  considerable  degree 
of  mental  impairment,  are  consistent  with  capacity  to 
make  a  will,  and  no  stress  was  placed  by  counsel  for 
contestants  in  his  brief  or  argument  upon  a  defence 
from  this  source  alone.  Matter  of  Soule,  1  Connoly 
Sur.  Rep.  18. 

The  fact  that  the  two  witnesses  disagree  as  to  ma- 
terial facts  in  the  execution  of  the  will  is  not  sufficient 
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of  itself  to  defeat  the  probate  of  the  instrument. 
Neither  the  forgetfulness  nor  perversity  of  one  of  the 
witnesses  should  prevent  the  passage  of  property  in 
the  direction  indicated  by  the  decedent,  if  it  can  be 
ascertained  from  any  source  that  the  formalities  re- 
quired by  the  statute  have  been  complied  with.  A 
will  may  be  admitted  to  probate  upon  the  testimony 
of  one  of  the  witnesses  to  the  will  in  opposition  to  the 
testimony  of  the  other,  or  even  in  opposition  to  the 
testimony  of  both.  Trustees  v.  Calhoun,  25  N.  T. 
422  ;  Tarrant  v.  Ware,  Id.  425,  note  ;  Matter  of  Still- 
man,  2  Connoly  Sur.  Bep.  207 ;  Peck  v.  Gary,  27  N. 
Y.  9 ;  Matter  of  Cottrell,  95  JST.  Y.  329.  The  testi- 
mony of  Edwin  C.  Hallenbeck,  one  of  the  witnesses 
to  the  will,  is  full  and  satisfactory  as  to  what  tran- 
spired at  the  time  of  the  execution  of  the  will.  No 
one  can  doubt  that  he  is  giving  the  facts  as  they  ac- 
tually occurred.  With  his  testimony  agrees  the  at- 
testation clause  in  the  will,  the  will  itself,  the  signature 
of  the  testatrix,  and  all  the  facts  that  surround  the 
case. 

The  only  question  that  can  arise  upon  his  testimo- 
ny is  whether  the  subscription  by  the  testatrix  was 
made  in  the  presence  of  each  of  the  witnesses.  2  Rev. 
St.,  marg.  p.  63,  §  40,  subd.  2,  Mr.  Hallenbeck  testi- 
fies that  while  Mrs.  Bedell  was  signing  her  name  to 
the  will  Mrs.  Raymond  sat  a  little  ways  from  the  table 
in  conversation  with  Mrs.  Ladoux  and  himself.  This 
was  done  apparently  for  the  reason  that  Mrs.  Ladoux 
or  her  mother  had  requested  the  two  witnesses  not  to 
look  at  Mrs.  Bedell,  as  it  made  her  nervous.  Not- 
withstanding the  conversation  that  was  going  on,  Mr. 
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Hallenbeck  says  that  he  actually  watched  Mrs.  Bedell 
make  the  motions  of  signing  her  name,  but  he  cannot 
say  whether  Mrs.  Raymond  watched  her  or  not.  It 
seems  by  the  testimony  of  Mr.  Hallenbeck  that  he 
told  Mrs.  Raymond  before  he  came  to  the  house  that 
Mrs.  Bedell  wanted  her  as  a  witness  to  her  will,  and 
that  she  came  right  over.  Mrs.  Raymond  also  says  she 
knew  she  went  to  Mrs.  Bedell's  to  witness  a  will.  The 
witnesses  and  the  testatrix  were  all  in  the  same  room, 
sitting  or  standing  at  a  table  in  close  proximity  to 
each  other.  The  will  was  lying  spread  out  on  the  ta- 
ble. Then  ensued  the  conversation  between  Mr.  Hal- 
lenbeck and  Mrs.  Bedell  in  relation  to  her  signing  the 
will,  and  the  difficulty  she  had  in  writing,  and  then 
the  request  that  the  witnesses  would  not  watch  tes- 
tatrix. Pen  and  ink  were  upon  the  table.  The  tes- 
tatrix then  subscribed  her  name  to  the  will  in  the 
manner  required  by  statute.  Whether  or  not  Mrs. 
Raymond  actually  saw  the  motions  of  the  pen  while 
Mrs.  Bedell  was  writing  her  name,  it  is  sufficient  if 
her  subscription  was  made  in  the  presence  of  each  of 
the  witnesses.  They  were  all  together  for  the  purpose 
of  witnessing  the  execution  of  the  will,  and  where 
they  could  actually  see  testatrix  write  if  they  had 
chosen  to  do  so.  The  factum  covers  the  language  of 
the  statute,  and  is  within  the  language  of  the  author- 
ities. In  England,  where  the  statute  requires  that 
the  witnesses  shall  subscribe  the  will  in  the  presence 
of  the  testator,  these  words  have  often  been  the  sub- 
ject of  judicial  examination.  The  rule  there  is  stated 
to  be :  "  It  is  enough  if  the  testator  might  see.  It 
is  not  necessary  he  should  actually  see  them  signing, 


836    CASES  IN  THE  SURROGATES'  COURTS. 

HATTSB  OF  BEDELL.  , 

i • 

for  at  that  rate  if  a  man  shall  turn  his  back,  or  look 
o£E,  it  would  vitiate  the  will."  Lord  Ellenborough 
lays  down  the  rule  that  it  is  "  not  necessary  that  the 
devisor  should  actuallv  see.  In  favor  of  attestation  it 
is  presumed  if  he  might  see,  he  did  see."  1  Redf. 
Wills,  marg.  pp.  245,  247,  248.  In  Spaulding  v.  Gib- 
bons, 6  Redf.  316,  319,  the  Surrogate  says :  "  He  does 
not  say  that  he  was  not  present,  but  only  that  he  did 
not  see  the  testator  sign.  If  he  was  in  the  same  room 
with  him,  or  in  the  adjoining  room,  in  such  a  position 
that  he  could  see  him  sign  after  his  attention  had  been 
drawn  to  what  was  going  on,  the  signing  will  be  con- 
sidered to  have  taken  place  in  his  presence,  particu- 
larly as  on  further  examination  he  says  that  he  does 
not  remember  whether  or  not  he  saw  the  testator  sign 
the  will."  In  Gardiner  v.  Raines,  3  Dem.  98,  several 
cases  are  cited  bearing  upon  this  subject,  leaving  no 
doubt  that  the  law  in  this  state  is  the  same  as  it  is  in 
England.  Peck  v.  Gary,  27  N.  T.  9,  31.  The  signa- 
ture of  the  decedent  is  plainly  visible  upon  the  will ; 
it  is  on  the  same  page  with  the  signatures  of  the  wit- 
nesses, with  the  attestation  clause  and  a  blank  line  or 
two  intervening  between  them.  The  will  was  spread 
out  upon  the  table,  was  signed  by  the  testatrix  in  the 
manner  above  indicated,  was  declared  by  her  to  be 
her  last  will  and  testament,  and  Hallenbeck  and  Ray- 
mond were  requested  by  the  testatrix  to  sign  it  as  wit- 
nesses. Such,  at  least,  is  the  testimony  of  one  of  the 
witnesses,  and  some  of  the  facts  are  conceded  by  the 
other  witness.  We  think,  also,  that  these  facts  are 
sufficient  proof  of  the  due  execution  of  the  will.  In 
Matter  of  Higgins,  94  N.  T.  554,  557,  the  court  says : 
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^^  Aside  from  what  has  been  already  remarked,  we 
think  that  the  testimony  of  Jones,  who  swore  positive- 
ly  thai  the  testator  acknowledged  the  will  to  be  his 
last  will  and  testament,  was  an  acknowledgment  of  his 
signature  and  sufficient  with  the  other  evidence  given 
by  him  to  establish  a  due  execution  of  the  will.  The 
signature  was  plainly  visible  upon  the  instrument  it- 
self, and  the  testator  having  requested  Jones  and 
Stoker  to  subscribe  their  names  to  it  as  witnesses,  and 
he  having  acknowledged  the  same  to  be  his  last  will 
and  testament,  the  statute  was  fully  ^complied  with  in 
this  respect  within  the  decisions  of  this  court."  In 
Matter  of  Phillips,  98  N.  T.  267,  273,  the  court  says: 
"  The  exhibition  of  the  will  and  of  the  testator's  sig- 
nature attached  thereto,  and  his  declaration  to  the 
witness  to  attest  the  same,  were,  we  think,  a  sufficient 
acknowledgment  of  the  signature  and  publication  of 
the  will/'  Such  also  is  the  law  of  England  upon  this 
subject.  Baskin  v.  Baskin,  36  N.  T.  416 ;  Willis  v. 
Mott,  Id.  486 ;  Dayton's  Surrogate,  (3d  ed.,)  p.  77, 
note.  The  testimony  of  Hallenbeck  goes  further  than 
this.  He  says  that  after  decedent  subscribed  her  name 
to  the  will  he  asked  her  if  she  made  the  same.  This 
is  separate  and  apart  from  the  question  whether  she 
declared  it  to  be  her  last  will  and  testament.  Her 
answer  to  both  questions  is  in  one,  "  Yes."  With  this 
also  agrees  the  attestation  clause,  which  states  that 
''  she,  at  the  time  of  making  such  subscription,  ac- 
knowledged that  she  made  the  same."  Mr.  Hallen- 
beck also  states  that  he  framed  his  questions  from  the 
attestation  clause,  holding  the  instrument  in  his  hands. 
In  a  conflict  of  evidence  the  attestation  clause  becomes 
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valuable.  It  cannot  be  doubted  that  the  evidence  of 
Hallenbeck,  skilled  and  qualified  for  the  performance 
of  his  duties,  is  much  more  valuable  than  the  testi- 
mony of  a  witness  like  Mrs.  Rajrmond,  who,  by  her 
own  testimony,  was  careless  and  negligent  vx  the  per- 
formance of  what  she  was  called  upon  to  do.  The 
testimony  leaves  no  doubt  in  my  mind  that  the  will 
was  duly  executed  according  to  the  laws  of  this  state. 
The  question  of  undue  influence  remains  to  be  con- 
sidered. The  charge  is  that  Mrs.  Ladoux,  daughter 
of  the  decedent,*  exercised  this  influence  over  the 
mother,  which  overpowered  the  will  of  the  latter,  and 
caused  her  to  execute  a  will  which  does  not  embody 
her  wishes  and  judgment.  The  object  of  Mrs.  La- 
doux, it  is  claimed,  was  to  have  her  mother  make  a 
will  that  should  be  more  favorable  to  herself.  Both 
Mrs.  Bedell  and  Mrs.  Ladoux  were  confirmed  invalids 
before  the  will  in  question  had  been  made.  Mrs.  La- 
doux was  unable  to  walk,  and  was  wheeled  about  in  a 
chair.  Each  of  them  was  possessed  of  moderate 
means,  the  exact  amount  of  which  does  not  appear. 
Mrs.  Bedell  had  four  children ;  one  of  them  died, 
leaving  three  boys,  known  as  the  Cook  boys,  and  they 
are  made  the  residuary  legatees  in  the  will.  There  is 
also  one  son,  Edwin  Bedell,  who  moved  west  more 
than  twenty  3^ears  ago,  and,  so  far  as  the  evidence 
discloses,  he  has  never  returned  home  since  he  left. 
Lydia  Jane  Flansburgh,  the  contestant,  is  another 
daughter.  She  moved  west  about  the  same  time  her 
brother  did,  and  with  the  exception  of  a  visit  made  in 
the  fall  of  1885,  which  continued  for  nearly  a  year, 
she  did  not  return  home  after  she  left  for  the  west 
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until  about  three  months  before  her  mother's  death. 
Mrsi  Ladonx,  the  remaining  daughter,  had  lived  with 
her  mother  a  great  many  years,  and  they  apparently 
had  never  lived  apart  from  each  other.  Both  Mrs. 
Bedell  and  Mrs.  Ladoux  had  made  wills  some  time  be- 
fore" the  will  in  controversy.  It  seems  to  have  been 
understood  between  them  that  their  wills  should  be  so 
drawn  that  whichever  one  died  first  the  survivor 
should  have  the  use  of  the  decedent's  estate  as  long 
as  she  lived.  Mrs.  Ladoux  made  the  Cook  boys 
residuary  legatees  in  her  will.  Mrs.  Bedell,  in  her 
first  will,  made  her  daughter  Mrs.  Flansburgh  a  leg- 
atee^ to  what  extent  does  not  appear.  In  the  second 
or  last  will  the  Cook  boys  are  sole  residuary  legatees, 
and  the  two  wills  are  said  to  be  reciprocal  of  each 
other.  Mrs.  Bedell's  first  will  is  not  put  in  evidence, 
but  from  the  evidence  it  would  appear  that  the  only 
difference  between  the  first  will  and  the  second  is  in 
the  residuary  clause.  Mrs.  Flansburgh  receives  noth- 
ing, neither  does  her  brother  Edwin.  The  evidence 
discloses  no  change  in  the  second  will  from  the  first, 
except  in  leaving  out  the  name  of  Mrs.  Flansburgh. 
The  provision  for  Mrs.  Ladoux  apparently  remains 
the  same.  Such  provision  as  mother  and  daughter 
made  for  each  other  in  this  case  seems  to  be  just  and 
proper.  If  these  facts  are  so,  it  is  difficult  to  see  what 
interested  motive  Mrs.  Ladoux  could  have  had  in  urg- 
ing her  mother  to  make  a  will  which  would  be  really 
not  her  own.  Some  time  in  the  fall  of  1885  Mrs.  Be- 
dell had  a  slight  stroke  of  paralysis  which  affected  the 
organs  of  speech  so  as  to  make  it  difficult  for  her  to 
talk,  or  at  least  she  was  much  slower  of  speech  than 
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before.  She  had  also  been  lame,  the  result  probably 
of  age,  which  was  increased  after  this  new  affliction. 
It  was  about  this  time  that  Mrs.  Flansburgh  returned 
home.  She  remained  about  ten  months  before  going 
back,  but  she  occupied  a  portion  of  the  time  in  visit- 
ing neighbors  and  friends.  It  appears  that  her  moth- 
er was  not  satisfied  with  the  conduct  of  Mrs.  Flansh 
burgh  while  making  this  visit.  She  says  that  Mrs. 
Flansburgh  did  not  treat  her  as  a  daughter  should. 
She  complained  of  her  conduct  from,  at,  and  before 
the  time  of  the  execution  of  her  will  until  near  her 
death,  in  November,  1889.  The  difficulty  seems  to 
have  been  that  Mrs.  Flansburgh  wanted  pay,  or  more 
pay,  for  taking  care  of  her  mother  and  doing  house- 
work than  her  mother  was  willing  to  give  her.  This 
conduct  of  her  daughter  led  Mrs.  Bedell  to  send  for 
Mr.  Hallenbeck  to  draw  a  new  will.  This  was  in  the 
spring  of  1886.  When  Mr.  Hallenbeck  came  to  the 
house  Mrs.  Bedell  told  him  how  she  wanted  her  will 
drawn,  of  which  Mr.  Hallenbeck  made  a  memorandum. 
There  was  considerable  talk  between  Mr.  Hallenbeck, 
Mrs.  Bedell,  and  Mrs.  Ladoux  in  regard  to  the  legal 
effect  of  not  mentioning  Mrs.  Flansburgh  in  the  will, 
and  also  in  regard  to  the  reciprocal  nature  of  both  of 
their  wills.  It  is  undoubtedly  true  that  they  can- 
vassed together  what  disposition  should  eventually  be 
made  of  their  property,  and  each  tmderstood  how  the 
other  s  will  was  drawn,  or  was  to  be  drawn.  The  only 
difference  there  ever  was  between  their  views  was  in 
regard  to  the  residuary  legatees.  In  Matter  of  De 
Baun,  before  the  Surrogate  of  New  York,  and  reported 
in  2  Connoly  Sur.  Rep.  304,  it  was  held  that  although 
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the  will  of  the  deceased  was  the  result  of  undue  influ- 
ence on  the  part  of  the  wife,  j^et  as  the  wills  of  each 
of  them  were  reciprocally  for  the  benefit  of  each  other, 
and  in  that  respect  made  in  the  free  exercise  of  their 
own  judgment,  the  will  should  be  admitted  to  probate. 
The  case  in  hand  is  without  direct  proof  of  any  undue 
influence,  or  of  what  the  law  regards  as  suspicious  cir- 
cumstances. The  change  made  in  her  will  by  Mrs. 
Bedell  is  sufl&ciently  accounted  for  by  a  change  in  her 
own  feelings  towards  Mrs.  Flansburgh,  and  this  feel- 
ing of  undutiful  conduct  continued  to  a  very  late  pe- 
riod in  her  life.  It  is  not  for  the  Surrogate  to  say 
whether  the  grounds  for  this  change  were  reasonable 
or  not.  There  is  no  proof  whatever  that.  Mrs.  Ladoux 
brought  about  this  change.  She  agreed  with  her 
mother  in  regard  to  the  matter.  There  are  not  ^ the 
usual  indicia  of  fraud  or  imposition  which  accompany 
undue  influence.  The  will  was  made  during  the  pe- 
riod that  Mrs.  Flansburgh  was  on  her  visit  at  Cox- 
sackie.  She  was  probably  not  at  her  mother's  at  that 
time.  No  effort  whatever  was  made  to  keep  her  away 
from  her  mother.  On  the  contrary  the  trouble  be- 
tween her  and  her  mother  was  occasioned  by  her  un- 
willingness to  stay  and  take  care  of  her  mother  and 
of  her  house,  except  on  terms  that  her  mother  was 
not  willing  to  submit  to.  Mrs.  Flansburgh  occupied 
very  much  of  her  time  while  at  Coxsackie  in  visiting 
friends  and  relatives.  Perhaps  the  strongest  item  of 
evidence  upon  the  subject  of  undue  influence  is  the 
testimony  of  witness  Abigail  Powell,  that  on  repeated 
occasions  "  for  two  or  three  years  back  "  she  had  heard 
Mrs.  Bedell  say  "  she  would  have  to  do  as  she  [Mrs, 
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Jiadoux]  wanted  her  to  do,  or  else  I  woi^t  have  any 
peace."  It  does  not  appear  that  Mrs.  Bedell  had  any 
reference  to  the  execution  of  the  will  by  her,  nor  is 
there  anything  to  show  what  led  up  to  this  remark. 
It  is  a  sufficient  answer  to  this  evidence  to  say  it  has 
no  weight  in  proving  the  fact  of  undue  influence. 
There  are  no  facts  proved  to  show  that  Mrs.  Ladoux 
exercised  undue  influence.  The  authorities  upon  this 
subject  are  conclusive  that  such  evidence  standing 
alone  is  inadmi'ssible  and  hearsay.  Waterman  v. 
Whitney,  11  N.  T.  157 ;  Cudney  v.  Cudney,  68  N. 
r.  148 ;  Marx  v.  McGlynn,  88  N.  T.  357. 

Some  importance  is  attached  to  the  fact  that. Mrs. 
Ladoux,  a  short  tin(e  before  her  death,  asked  a  neigh* 
bor  to  answer  a  letter  she  had  received  from  Mr3. 
Flansburgh.  Mrs.  Ladoux  told  her  to  write  "that 
she  must  not  wait  for  me  to  write  for  I  am  too  feeble." 
Jilrs.  Bedell  said  why  not  send  for  her  at  once,  to 
which  remark  Mrs.  Ladoux  replied  that  it  was  not 
necessary.  I  attach  no  importance  to  this  conversa- 
tion whatever.  It  was  notice  to  Mrs.  Flansburgh  of 
the  feeble  condition  of  her  sister,  but  did  not  request 
her  to  go  to  the  expense  of  leaving  home  on  that  ac- 
count, unless  she  chose  voluntarily  to  do  so.  It  could 
not  have  been  made  for  the  purpose  of  keeping  Mrs. 
Flansburgh  away  from  Coxsackie,  for  the  reason  that 
about  the  same  time  Mrs.  Ladoux  told  another  witness 
that  Mrs.  Flansburgh  ought  to  have  staid  and  taken 
care  of  them  while  they  were  sick ;  if  she  had  done 
so  she  would  have  had  a  good  house,  now  she  would 
have  none.  Mrs.  Ladoux  knew  about  the  will  and 
the  circumstances  of  making  it,  and  therefore  she 
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spoke  truly.  Mrs.  Bedell  and  Mrs.  Ladoux  lived  to- 
gether happily  and  pleasantly  all  their  days.  Their 
business  transactions,  so  far  as  the  evidence  discloses, 
were  an  open  book  to  each  other.  Mrs.  Bedell  sur- 
vived her  daughter  about  three  months,  and  lived 
more  than  three  years  and  a  half  after  the  execution 
of  her  will.  During  all  this  time  she  remained  in 
possession  of  her  faculties ;  at  least  no  change  in  this 
respect  was  shown.  And  yet  no  change  was  made  in 
her  will,  nor  did  she  ever  express  any  desire  to  make 
a  new  will.  On  the  contrary,  a  short  time  before  her 
death,  and  when  the  pressure  of  the  influence  of  Mrs. 
Ladoux,  whatever  it  may  have  been,  had  been  removed 
by  her  decease,  she  remarked,  in  answer  to  a  question 
put  by  a  witness  for  the  contestant,  if  she  had  any  or- 
ders to  leave,  that  she  had  none,  everything  was  on 
paper ;  a  re-acknowledgment  in  fact,  if  not  in  law,  of 
the  provisions  of  her  will.  An  examination  of  the 
evidence  shows  that  the  will  of  Mrs.  Bedell  follows 
very  closely  the  lines  of  her  affections.  Of  her  son 
Edwin,  she  said  :  "  I  don't  think  he  will  come  down  to 
see  me,  but  if  he  thought  there  were  one  or  two  thou- 
sand dollars  after  my  death,  then  he  would ; "  and  to 
Edwin  she  left  nothing.  Mrs.  Flansburgh  was  the 
undutiful  daughter,  a  reiterated  opinion,  up  to  near 
the  close  of  life ;  and  she  removed  her  name  from  the 
second  will.  It  is  not  remarkable  that  two  invalids, 
mother  and  daughter,  living  together  in  closest  inti- 
macy for  many  years,  should  seek  to  provide  each  for 
the  other  a  suitable  maintenance  during  the  remainder 
of  the  life  of  the  survivor.  The  provisions  of  their 
respective  wills  in  this  respect  are  humane  and  just. 
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The  remark  of  Mrs.  Bedell  that  there  was  no  peace 
for  her  unless  she  did  as  Mrs.  Ladoux  wanted  her  to 
do,  even  if  we  give  it  greater  weight  than  I  believe 
it  is  entitled  to,  was  scarcely  a  ripple  upon  the  surface 
of  their  lives.  They  were  contented  in  each  other's 
society  beyond  all  controversy.  As  to  the'Cook  boys, 
who  have  now  become  the  principal  beneficiaries  un- 
der both  wills,  the  testimony  of  all  the  witnesses  agree 
that  they  were  favorites  of  their  grandmother,  and 
well  deserving  of  her  esteem.  It  is  not  for  this  court 
to  say  whether  some  other  distribution  of  the  pro- 
perty would  not  have  been  more  equal  and  just;  it  is 
sufficient  to  say  that  there  has  been  no  violation  ojf 
the  law  in  the  disposition  that  has  been  made  of  it  in 
the  will  in  question.  An  examination  of  a  few  of  the 
decided  cases  will  show  that  the  conclusions  that  have 
been  reached  are  within  the  lines  of  well-established 
precedents.  In  Brick  v.  Brick,  66  iV.  T.  145,  the 
will  was  made  in  1855,  leaving  a  large  estate  to  the 
widow  to  the  exclusion  of  brothers  and  sisters.  A 
witness  testified  that  in  1860  at  a  dinner,  testator  and 
his  wife  being  present,  testator  said  that  Samuel  was 
expecting  to  get  something  from  his  estate,  and  his 
wife  said  he  would  be  mistaken;  that  if  she  could 
help  it,  he  would  not  get  anything ;  that  she  did  not 
want  the  money  wasted  in  the  extravagant  way  that 
Samuel  lived.  The  will  had  then  been  made,  though 
his  wife  did  not  know  it,  as  she  testifies.  The  court 
says :  "  The  expression  by  Mrs.  Brick  of  her  opinions 
and  wishes  in  regard  to  the  disposition  to  be  made  by 
the  testator  did  not  amount  of  itself  to  undue  influ- 
ence, so  long  as  she  did  not  use  unfair  or  improper 
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means  to  have  her  wishes  carried  out,  and  the  testator 
was  competent  to  form  his  own  judgment,  and  act  in 
accordance  with  it."  A  sister  of  the  testator  testified, 
without  locating  the  time,  that  testator's  wife  told  her 
that  the  testator  should  not  leave  Samuel  anything  if 
she  could  help  it,  and  that  she  was  not  willing  that 
the  testator  should  do  anything  for  her  (witness). 
This  witness  also  testified  to  many  facts  for  the  pur- 
pose of  showing  that  Mrs.  Brick  estranged  the  affec- 
tions of  the  testator  from  her  and  her  children,  and 
caused  her  to  be  expelled  from  his  house  in  1855; 
That  a  serious  difficulty  then  arose  between  the  testa- 
tor and  his  sister  is  certain.  She  attributed  it  to  the 
influence  of  Mrs.  Brick.  Her  allegations  in  this  re- 
spect were  controverted.  By  a  will  made  in  1852  he 
had  bequeathed  to  her  $8,000,  but  after  this  quarrel 
he  made  the  will  of  1855,  omitting  any  provision  for 
her.  The  court  says :  "  He  had  the  right  if  he  chose 
to  exclude  his  brothers  and  sister  from  participation 
in  his  estate,  and  although  a  disregard  of  the  claims  of 
kindred  is  a  circumstance  to  be  considered  in  deter- 
mining cases  of  this  description,  yet  it  is  not  controll- 
ing, nor  is  it  necessary  that  the  motives  of  the  testator 
for  so  doing  should  be  satisfactory  to  the  court,  pro- 
vided we  are  satisfied  that  it  was  the  real  intention  of 
the  testator  and  not  the  result  of  moral  coercion  or 
deception  practiced  upon  him."  See  also  Clapp  v. 
Fullerton,  34  JN',  F".  191,  where  a  daughter  on  slight 
grounds  was  excluded  from  the  benefactions  of  her 
father's  will.  In  Horn  v.  Pullman,  72  N.  Y.  269,  the 
will  was  in  favor  of  a  grandson  and  his  wife  to  the 
almost  entire  exclusion  of  his  own  children.     At  the 
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time  of  making  his  will  the  testator  had  become  great- 
ly enfeebled  by  reason  of  sickness  both  in  mind  and 
body.  His  sight  and  memory  were  greatly  impaired, 
and  for  a  year  or  two  before  his  death  he  would  re- 
peat questions  sometimes  two  or  three  times  in  the 
same  conversation.  The  court  says :  "  A  testator  has 
the  right  to  dispose  of  his  estate  in  any  way  he  may 
deem  best.  He  is  not  required  to  make  an  equitable 
will,  and  he  may,  if  he  chooses,  exclude  his  children, 
or  divide  his  estate  among  them  unequally.  The 
question  in  all  such  cases  is,  was  the  will  the  free  act 
of  a  competent  testator  ?  The  reasons  for  a  change 
in  this  case  do  not  very  satisfactorily  appear."  One 
witness  testified  that  in  a  conversation  at  her  house 
the  testator  said  that  he  had  willed  his  property  to  his 
grandson  for  the  reason  "that  Sarah  Pullman,  his 
son's  wife,  had  hen-pecked  him  all  the  time  until  he 
was  obliged  to  do  what  he  did."  So  also  statements 
made  by  his  grandson's  wife,  one  of  the  principal 
beneficiaries,  strongly  tending  to  show  that  every  exer- 
tion had  been  made  on  her  part  to  secure  the  inherit- 
ance of  the  property,  were  excluded  by  the  Surrogate, 
and  the  court  held  them  entirely  insufficient  to  make 
out  a  case  of  undue  influence.  In  the  judgment  of 
this  court  the  will  of  Ann  Bedell  was  executed  in  con- 
formity to  law,  and  is  the  free  act  and  deed  of  a  com- 
petent testatrix. 

KoTS.    See  Matter  of  Kane,  ante,  p.  249. 
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New  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 

SXTBBOGATE. — ^Api'il,  1890. 

Matteb  of  Wabkbb. 

In  the  matter  of  the  estate  of  Sarah  L.  Warner,  de- 

ceased. 

upon  the  death  of  a  married  woman  intestate  and  leaving  no  descendants, 
her  interest  in  an  insurance  policy  of  which  she  is  the  heneficiary  is  a 
chose  in  action  which  vests  In  her  husband,  notwithstanding  the  fact 
that  it  has  not  been  reduced  to  possession. 

Proceedings  to  determine  claims  to  certain  personal 
property  belonging  to  the  estate  of  Sarah  L.  Warner, 
deceased. 

Okobgb  H.  Stasb,  for  administratrix, 

William  F.  Scott,  far  executors  qf  T.  L.  Wabneb. 

H.  D.  Sbdgwick,  for  H.  G.  MacEayb. 

W.  H:  E.  Olcott,  for  Emilt  B.  Yo»r  Hbbsb. 

The  Surrogate. — The  interest  acquired  by  the 
beneficiary  upon  the  issuance  of  the  policy  was  a  chose 
in  action.  Olmsted  v.  Keyes,  85  i^.  T.  593 ;  U.  S. 
Trust  Co.  V.  Mutual  Benefit  Life  Ins.  Co.,  115  N.  Y. 
1 52.  Upon  the  death  of  deceased,  intestate,  and  with- 
out descendants,  the  chose  in  action  vested  in  her 
husband,  and  the  circumstance  that  it  was  not  reduced 
to  possession  is  immaterial.  Whitehead  v.  N.  Y.  Life 
Ins.  Co.,  102  N.   r.  143;  Robins  v.  McClure,  100 
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N.  Y.  328.  In  the  latter  case  the  court  refers  to 
the  decision  in  Fleet  v.  Perrins,  L.  R.  3  Q.  B.  536^ 
on  appeal,  L.  R.  4  Q.  B.  500,  in  which  it  was  held 
that  where  a  husband  has  not  interfered  with  the 
choses  in  action  of  the  wife  during  her  life,  the  same 
passed  to  her  next  of  kin,  and  that  his  representatives 
upon  his  death,  after  the  death  of  the  wife,  have  no 
right  thereto.  The  court  of  appeals  said  (100  N.  JT., 
page  336,)  that  this  ruling  was  in  conflict  with  the 
current  decisions  of  this  state,  and  should  not  be  fol- 
lowed. In  Olmsted  v.  Keyes,  supra,  one  L.  procured 
a  policy  of  insurance  payable  to  the  plaintiff  O.,  as 
trustee  for  the  wife  of  L.,  in  1846.  The  wife  died  in 
1857.  In  1861,  L.  married  again  one  M.  In  1864, 
0.,  the  trustee,  upon  the  request  of  L.,  assigned  the 
policy  to  M.,  the  second  wife.  L.  died  in  1878,  intes- 
tate, leaving  M.,  his  widow,  and  one  child  by  her,  and 
several  children  by  his  first  wife.  The  action  was 
commenced  to  determine  the  conflicting  claims  of  the 
children  of  the  first  wife  and  M.  The  court  say  (85 
N.  T.y  page  602) :  "  All  the  choses  of  the  wife  not 
reduced  to  possession  during  the  joint  lives,  by  the 
common  law,  passed  to  the  husband  upon  her  death, 
all,  without  any  exception,  and  there  is  no  authority 
to  the  contrary ;  and  this  is  true  whether  such  choses 
are  then  payable  or  are  mere  reversionary  or  con- 
tingent interests,  payable  at  a  future  day,  or  mere 
possibilities.  He  may  then  release  them  or  take  pay- 
ment of  them  without  administration,  if  he  can  get 
payment.  Ransom  v.  Nichols,  22  N.  T.  110.  If  ad- 
ministration is  needed  to  reduce  the  choses  to  posses- 
sion, he  is  entitled  to  it,  and  if  there  are  no  debts,  the 
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administration  is  solely  for  bis  benefit.  If,  after  bis 
wife's  deatb,  tbe  busband  does  not  release,  assign,  or 
reduce  to  possession  ber  cboses  in  action  during  bis 
lifetime,  tben  after  bis  deatb  bis  personal  representa- 
tives are  entitled  to  administration  upon  tbem  for  tbe 
benefit  of  bis  estate  as  part  of  bis  assets."  Tbe  court, 
applying  tbose  principles  to  tbe  case,  beld  tbat  tbe 
wife's  interest  in  tbe  policy  was  a  cbose  in  action,  and 
at  her  deatb  passed  to  ber  busband  in  bis  rigbt  of  sur- 
vivorsbip.  U.  S.  Trust  Co.  v.  Mut.  Benefit  Life  Ins. 
Co.,  supra,  is  cited  by  tbe  contestants,  in  support  of 
tbeir  contention ;  but,  as  a  matter  of  fact,  it  is  an  au- 
thority against  tbem.  Tbe  policy  in  tbat  case,  as 
construed  in  tbe  court  of  appeals,  is  identical  with 
one  of  tbe  policies  in  tbe  case  at  bar.  Tbe  defendant 
issued  a  policy  of  insurance  on  tbe  life  of  F.,  for  tbe 
sole  use  of  bis  wife,  but  in  case  she  died  before  him 
then  tbe  amount  should  be  payable  to  tbeir  children, 
or  to  the  guardian  of  the  children  if  under  age.  Tbe 
wife  died,  leaving  her  husband  surviving  and  three 
children.  One  of  these  children  died  after  the  moth- 
er, before  tbe  father,  intestate  and  without  issue,  leav- 
ing a  husband  surviving  her.  This  action  was  brought 
by  tbe  plaintiff,  as  guardian  of  the  children  of  a  de- 
ceased child  of  the  insured,  to  recover  tbeir  propor- 
tionate share  of  one  third  of  tbe  proceeds  which  was 
paid  to  the  administrator  (the  husband)  of  tbe  said  de- 
ceased child.  Tbe  court  said :  "  When  she  [tbe  wife 
of  the  insured]  died  before  her  busband,  the  only  per- 
sons interested  in  tbe  policy  were  her  children  tben 
living,  and  the  whole  policy,  as  a  chose  in  action,  be- 
longed to  them.     They  held  vested  interests  therein 
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as  they  could  in  other  chose  in  action,  payable  at  a 

future  time In  the  event  that  has  happened^ 

the  policy  might  be  construed,  and  is  payable,  precise- 
ly as  if  the  children  alone  had  been  named  therein. 
Therefore  when  Mrs.  Miles  [the  deceased  daughter  of 
the  insured]  died,  her  interest  in  the  policy  passed  to 
her  administrator,  as  her  personal  representative,,  and 
as  part  of  her  personal  estate ;  and  upon  the  death  of 
Mr.  Finn  [the  insured]  one  third  of  the  policy  waa 
payable to  the  administrator  of  Mrs.  Miles." 


Orange  County.— Hon.  ROSWELL  C.  COLEMAN, 

Subrogate. — May,  1890. 

Matter  of  Mapbs. 

In  the  matter  of  the  estate  of  George  H.  Mapes^  de- 
ceased. 

Where  by  one  clause  of  his  will  a  testator  gives  to  one  of  his  sons  the  itse 
of  a  specified  sum  of  money  during  his  life,  the  principal  upon  the 
death  of  the  son  to  be  paid  to  his  children,  and  in  another  clause  there 
is  bequeathed  to  a  daughter  '*any  legacy  herein  given  which  may  from 
any  cause  lapse,"  Heldf  that  at  the  death  of  testator,  the  daughter 
took  a  contingent  interest  which,  she  having  died  before  the  termina- 
tion of  the  life  estate,  at  the  death  of  the  life  beneficiary  vested  abac* 
lutely  in  her  representatives. 

In  the  matter  of  the  accounting  of  the  executors  of 
the  will  of  George  H.  Mapes,  deceased. 

B.  R.  Champiok,  for  executor  q/'Sabah  J.  Mapus,  deceased. 
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W.  J.  MiLi^,  for  executor  qf  John  S.  Mapss,  deceased. 

The  questions  in  this  case  involve  the  construc- 
tion of  the  second  and  third  paragraphs  of  the  will  of 
George  H.  Mapes^  deceased^  which  read  as  follows : 

*•  Second :  I  give  and  bequeath  to  my  said  son  John 
S.  the  use  or  interest  of  ^5,000,  for  and  during  the 
term  of  his  natural  life,  to  be  paid  to  him  by  my  ex- 
ecutors hereinafter  named,  in  at  least  quarterly  pay- 
ments   and  at  the  death  of  my  son  John  S., 

I  give  and  bequeath  the  said  sum  of  $5,000,  to  his 
child  or  children,  him  surviving,  share  and  share  alike ; 
my  said  executors,  or  survivors  of  them,  to  keep  said 
principal  sum  properly  invested  and  to  dispose  of  in- 
terest and  principal  as  aforesaid " 

"  Third :  All  the  rest,  residue  and  remainder  of  my 
estate  of  whatever  character  or  description,  as  well  as 
any  legacy  herein  given  which  may  from  any  cause 
lapse,  I  give,  devise  and  bequeath  to  my  daughter 
Sarah  Jane  Mapes." 

By  the  codicil  to  his  will  the  testator  altered  the 
amount  of  the  legacy  for  the  benefit  of  his  son  from 
|5,000  to  $4,000. 

The  testator  died  on  June  23,  1884,  his  daughter, 
Sarah  J.  Mapes,  and  his  son  John  S.  Mapes,  surviving 
him.  Sarah  J.  Mapes  died  July  24, 1888,  leaving  a  last 
will  and  testament  in  which  a  legacy  of  $4,000  was 
given  to  the  American  Bible  Society,  and  another  of 
$4,000,  to  the  Ladies  Home  Society  of  Orange  Coun- 
ty, being  the  greater  part  of  her  estate. 

John  S.  Mapes  died  without  issue  on  January  8, 
1889. 

It  was  contended  by  collateral  relatives  of  George  H. 
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Mapes  that,  Sarah  J.  Mapes  having  died  before  her 
brother,  her  contingent  interest  in  the  legacy  lapsed 
and  that  the  ^4,000  fund  should  be  paid  to  them. 
The  executors  of  Sarah  J.  Mapes  and  the  parties  in- 
terested in  her  estate  disputed  ^is  and  claimed  that 
the  fund  belonged  to  her  estate. 

The  Surrogate. — The  testamentary  purpose  of  the 
testator  is  plain.  He  had  only  two  persons  to  provide 
for — a  son  and  a  daughter.  First,  he  made  certain 
provisions  for  the  son,  including  the  gift  of  the  use  of 
the  $4,000.  Then  he  gave  the  rest  of  the  estate  to 
his  daughter.  Evidently  he  considered  the  $4,000  a 
part  of  his  son's  share,  for,  although  he  was  only  given 
the  use  of  it,  the  testator  provided  that  it  should  go 
at  the  son's  death  to  the  children.  But  he  also  evi- 
dently intended  whatever  of  his  estate  was  not  received 
by  his  son,  or  his  son's  children,  should  be  received 
by  his  daughter.  This  intention  I  think  appears  from 
the  fact  that  he  not  only  gave  her  "  all  the  rest,  resi- 
due and  remainder,"  but "  as  well,  any  legacies  herein 
given  which  may  for  any  cause  lapse."  The  testator 
certainly  did  not  intend  to  die  intestate  as  to  any  part 
of  his  estate,  and  this  should  have  its  proper  influence 
in  determining  the  construction  of  the  will. 

It  has  happened  that  the  testator's  son,  John,  has 
died  without  leaving  children  surviving  him  to  take 
the  principal  of  the  $4,000  given  them.  No  mention 
is  made  in  the  will  what  shall  become  of  the  $4,000  in 
this  event  unless  we  can  find  it  in  the  latter  clause, 
where  all  the  rest,  etc.,  is  given  the  daughter.  And 
I  think  it  is  proper  to  so  conclude,  for  the  testator 
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there  sayB :  "  As  well,  any  legacy  herein  given  which 
may  for  any  cause  lapse,  and  this  is  the  only  case 
where  a  lapse  could  have  happened  except  only  one 
other,  the  death  of  the  son  before  the  testator,  which 
it  is  not  probable  he  contemplated. 

This  being  so,  it  results  that  the  daughter  or  her 
representatives  are  entitled  to  the  ^4,000,  unless  we 
find  in  the  will  that  the  testator  intended  that  his 
daughter  should  only  take  if  she  herself  survived  her 
brother.  If  this  was  his  intention,  then  this  legacy 
does  not  pass  under  her  will,  but  goes  to  the  next  of 
kin  of  the  testator  by  statute,  he  having  failed  by  his 
will  to  provide  what  should  be  done  with  it  on  the 
happening  of  this  event. 

I  have  said  that  the  daughter  or  her  representatives 
take  unless  we  find  in  the  will  that  the  daughter  must 
survive  her  brother.  That  is,  the  will  may  say  so  in 
so  many  words,  or  the  will  may  say  so  by  force  of  the 
construction  given  by  the  courts  to  the  words  used, 
they  not  being  suflSciently  plain  of  themselves.  If, 
however,  the  will  itself  shows  a  clear  intention  that 
the  legatee  shall  take  absolutely  on  the  happening  of 
the  contingency,  whether  he  survive  the  contingency 
or  not  there  is  no  principle  of  law  which  will  prevent 
the  taking.  In  those  cases  where  the  courts  have  held 
that  the  legatee  must  survive  the  contingency  upon 
which  the  legacy  depended,  the  decisions  rest  upon  a 
rule  of  construction  and  not  upon  a  statute  or  princi- 
ple of  law. 

It  may  be  said  that  it  is  more  natural  to  suppose 
that  the  testator  would  prefer  to  have  his  collaterals 
receive  it  under  the  statute,  his  descendants  having 

Vol.  n.-.28 
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failed  to  live  to  receive  it,  rather  than  have  it  go  to 
strangers  under  his  daughter's  will.  It  is,  however, 
evident  that  he  did  not  concern  himself  in  his  will 
about  what  should  ultimately  become  of  any  of  the 
property  given  by  him  to  her,  for  no  mention  is  made 
by  him  what  direction  any  of  it  is  to  take  at  her  death. 
His  gifts  to  her  were  clearly  intended  to  be  absolute 
and  uncoupled  with  any  condition,  except  the  single 
one,  regarding  the  $4,000,  that  her  brother  die  with- 
out leaving  children  him  surviving. 

I,  therefore,  conclude  that  Sarah  Jane  Mapes,  at 
the  death  of  the  testator,  took  a  contingent  remainder 
in  the  $4,000  legacy  which  then  vested  in  her  as  a 
right  according  to  its  character  and  became  absolute 
at  the  death  of  John  S.  Mapes. 

The  decree  should  direct  that  the  executors  of 
George  Mapes,  deceased,  pay  over  the  fund  to  the  ex- 
ecutors of  Sarah  J.  Mapes^  deceased. 
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New  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOGATB. — ^May,  1890. 

Mattbb  of  Beck. 

In  the  matter  of  the  estate  of  Dobothea  Beck,  de- 
ceased. 

A  treaty  between  the  United  States  and  a  foreign  power  is  by  virtue  of  the 
Constitution  of  the  United  States  a  part  of  the  supreme  law  of  the  land 
and  supersedes  all  local  statutes  which  contravene  its  provisions. 

By  the  treaty  of  1828  between  the  United  States  and  Prussia  it  is  provided 
that  whero  upon  the  death  of  any  person  holding  real  estate  within 
the  territories  of  the  one  party,  such  real  estate  would  by  the  laws  of 
the  land  descend  on  the  citizen  or  subject  of  the  other  were  he  not 
disqualified  by  alienage,  such  citizen  or  subject  shall  be  allowed  a  rea* 
sonable  time  to  sell  the  same  and  to  withdraw  the  proceeds  without 
molestation  and  exempt  from  all  duties  of  detraction  on  the  part  of 
the  government  of  the  respective  states.  Held^  that  during  such  rea- 
sonable time  allowed  to  a  Prussian  heir,  he  lias  precisely  the  same 
rights  as  he  would  have  were  he  a  resident  heir,  subject  to  the  obliga- 
tion of  selling  and  conveying  the  fee  within  such  reasonable  time  to 
some  one  capable  of  holding. 

Id  the  present  case  by  a  sale  in  foreclosure  of  a  decedent's  land  within 
about  two  years  and  four  months  after  her  death  a  surplus  was  real- 
ized. Held,  that  this  was  a  reasonable  time  within  the  treaty  with 
Prussia  which  would  allow  the  Prussian  heirs  of  decedent  to  share  in 
this  surplus. 

Application  by  the  heirs  of  Dorothea  Beck,  de- 
ceased, for  the  distribution  of  surplus  moneys  derived 
from  foreclosure  of  a  mortgage  upon  real  estate  of 
decedent. 

E.  M.  Bubqhabd,  for  petitioner. 

Stbalet,  Hasbbouck  a  SonLOEDEB,  /or  certain  next  qfkitu 

William  WAxaoH,  speeiaZ  gtuirdian. 
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The  Surrogate. — ^The  intestate  died  in  the  city  of 
New  York  in  August,  1886.  Letters  of  administra- 
tion on  her  estate  were  granted  to  the  Public  Admin- 
istrator, December,  1888.  In  February,  1888,  pro- 
ceedings were  instituted  by  the  German  Savings  Bank 
of  the  city  of  New  York  to  foreclose  a  certain  mort- 
gage on  property  belonging  to  the  estate  of  decedent. 
In  pursuance  of  such  proceedings  the  premises  were 
sold,  and  the  amount  realized  on  such  sale  being  more 
than  sufficient  to  pay  the  claims  due  on  the  property, 
the  surplus  was  deposited  with  the  Chamberlain  of 
the  city  of  New  York.  The  premises  were  the  pro- 
perty of  Martin  Beck  and  Dorothea  Beck  (his  wife), 
jointly. 

Martin  Beck  died  in  the  city  of  New  York  on  the 
16th  day  of  August,  1886,  intestate.  Dorothea  Beck, 
the  decedent  herein,  thereby  became  the  owner  in  foe 
of  the  premises  sold.  Application  was  made  for  the 
distribution  of  these  surplus  moneys,  and  citation  is- 
sued to  the  Public  Administrator  and  to  creditors  gen- 
erally. 

Upon  such  application  decision  was  made  by  the 
Surrogate  directing  distribution,  pursuant  to  the  pe- 
tition of  Adam  Scior,  the  brother  of  the  intestate.  It 
was  alleged  in  his  petition  that  he  is  the  only  heir  at 
law  of  the  intestate  residing  within  the  United  States 
of  America.  Before  the  decree  had  been  entered  %n 
application  was  made  to  allow  certain  next  of  kin  and 
heirs  at  law  to  intervene.  This  application  was  grant- 
ed, and  an  order  was  made  making  these  next  of  kin 
and  heirs  at  law  parties  to  the  proceedings,  and  directr 
ing  that  a  supplemental  citation  issue. 
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The  persons  seeking  their  rights  to  distribution  are 
the  brothers  and  sisters  and  the  descendants  of  de- 
ceased brothers  and  sisters  of  Dorothea  Beck,  the  de- 
cedent herein,  all  of  whom  are  citizens  of  the  Empire 
of  Germany.  The  fact  of  relationship  of  the  parties 
to  the  intestate  is  not  disputed,  the  sole  contention 
being  that  because  of  the  alienage  of  said  parties  they 
are  not  entitled  to  participate  in  the  division  of  the 
real  estate  or  the  surplus  moneys  arising  from  the  sale 
thereof. 

At  common  law  aliens  were  incapable  of  taking  by 
descent.  This  disability,  however,  is  removed  by  the 
act  of  1845.  That  act  (Laws  1845,  ch.  115,  sec.  4,  as 
amended  by  Laws  1874,  ch.  261,  Laws  1875,  ch.  38), 
recognizes  the  right  of  alien  kin  of  a  person  deceased 
who  was  at  the  time  of  his  death  a  resident  alien  or  a 
citizen  of  the  United  States,  to  take  as  his  heirs,  the 
lands  which  would  have  descended  to  them  in  that 
capacity  had  they  been  citizens  of  the  United  States. 
The  title  of  an  alien  male  of  full  age  is,  however, 
made  defeasible  by  the  state  upon  his  failure  to  file  an 
affirmation  or  deposition  respecting  his  intended  citi- 
zenship in  the  manner  provided  by  sec.  1  of  the  act. 
Kilfoy  V.  Powers,  3  Dem,  198,  and  cases  cited. 

In  Goodrich  v.  Russell,  42  iV.  Y.  177,  an  alien  res- 
ident of  this  state  purchased  and  received  a  convey- 
ance in  1863  of  certain  real  estate  in  the  city  of 
Brooklyn.  The  following  year  he  mortgaged  a  por- 
tion of  the  property  so  purchased.  Some  months  af- 
ter the  execution  of  this  mortgage  he  died  intestate. 
He  left  two  sons  and  one  daughter,  all  of  full  age,  re- 
siding in  England  and  British  subjects,  and  no  widow. 
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In  deciding  that  the  alien  children  inherited,  the  court 
says,  Grover,  J.,  writing  the  opinion :  "  My  conclu- 
sion is  that  upon  the  death  of  Marsden,  the  daughter 
took  one  third  of  the  real  estate  by  descent,  and  thai 
the  two  sons  took  each  one  third  in  like  manner,  the 
title  of  the  latter  being  defeasible  by  the  state  unless 
before  the  consummation  of  the  proceedings  instituted 
for  that  purpose  the  sons  filed  the  deposition,"  etc.,  as 
specified  (R.  S.  8upra). 

It  thus  seems  that  alien  male  heirs  have  until  the 
consummation  of  the  proceedings  instituted  by  the 
state  to  defeat  their  title,  to  file  the  deposition  or  af- 
firmation as  provided  by  the  Revised  Statutes. 

In  the  case  at  bar  were  it  not  for  certain  provisions 
of  the  treaty  existing  between  the  United  States  and 
Prussia  the  case  above  cited  would  control.  The  ap- 
plicants for  participation  in  the  surplus  moneys  are 
residents  of  the  Province  of  Hesse  Cassel,  and  up  to 
the  time  of  the  annexation  of  Hesse  Cassel  by  Prussia 
in  1866,  were  subjects  of  the  Dukedom  of  Hesse  Cas- 
sel, and  by  such  annexation  became  and  have  since 
remained  Prussian  subjects.  Art.  2  of  the  treaty  be- 
tween the  United  States  and  Hesse  Cassel  made 
March  28,  1844,  provides :  "When  on  the  death  of 
any  person  holding  real  property  within  the  territo- 
ries of  the  one  party  such  real  property  would  by  the 
laws  of  the  land  descend  on  the  subject  or  citizen ^f 
the  other,  were  he  not  disqualified  by  alienage,  such 
subject  or  citizen  shall  be  allowed  a  term  of  two  years 
to  sell  the  same,  which  term  may  be  reasonably  pro- 
longed^ according  to  circumstances,  and  to  withdraw 
the  proceeds  thereof  without  molestation,  and  exempt 
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from  the  duties  of  detraction  on  the  part  of  the  gov- 
ernment of  the  respective  states." 

Hesse  Cassel  having  become  a  part  of  Prussia  in 
1866,  its  citizens  thereby  became  Prussian  subjects. 
The  above  treaty  became  merged  in  the  one  existing 
at  the  time  between  Prussia  and  the  United  States, 
which  was  concluded  in  1828  and  which  is  still  in  force 
and  effect.  It  provides :  "  Where  on  the  death  of  any 
person  holding  real  estate  within  the  territories  of  the 
one  party  such  real  estate  would  by  the  laws  of  the 
land  descend  on  the  citizen  or  subject  of  the  other, 
were  he  not  disqualified  by  alienage,  such  citizen  or 
subject  shall  be  allowed  a  reasonable  time  to  sell  the 
same  and  to  withdraw  the  proceeds  without  molesta- 
tion and  exempt  from  all  duties  of  detraction  on  the 
part  of  the  government  of  the  respective  states." 

In  KuU  V.  Kull,  37  Hun  476,  the  General  Term  of 
this  department  construed  the  treaty  existing  between 
the  United  States  and  Wurtemburg,  which  is  similar 
to  that  of  the  United  States  with  Hesse  Cassely.  and 
held  that  it  became,  by  virtue  of  the  constitution,  a 
part  of  the  supreme  law  of  the  laud  and  supersedes  all 
local  statutes  that  contravene  its  provisions.  The 
court  also  held  that  the  treaty  intended  to  confer  on 
the  alien  heir,  for  the  period  of  two  years,  precisely 
the  same  rights  as  he  would  enjoy  if  he  were  a  resi- 
dent heir,  in  imposing  upon  him  simply  an  obligation 
to  sell  and  convey  the  fee  to  some  other  party  capable 
of  holding  within  that  period,  or  such  other  period  as 
the  state  or  country  should  see  fit  to  confer  upon  him 
by  prolonging  the  time  to  become  or  declare  his 
Intention  of  becoming  a  citizen  of  this  country. 


sy*i- 
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It  will  be  Been  that  the  only  question  in  tiiis  case  is 
whether  a  reasonable  time  has  elapsed  since  the  real 
estate  of  the  decedent  herein  became  descendible  to 
her  alien  heirs — a  time  within  which  they  should  have 
sold  the  same  and  withdrawn  the  proceeds  as  provided 
by  the  treaty.  The  female  heirs  being  without  the 
prohibition  of  the  statute,  are  entitled  to  their  shares 
in  the  surplus  moneys  herein.  Kilfoy  v.  Powers,  ath 
pra  ;  Goodrich  v.  Russell,  supra. 

I  am  not  furnished  with  any  authority  construing 
the  treaty  upon  the  point  of  what  is  a  reasonable  time. 
The  question  is  not  easy  to  decide,  but  on  the  facts  as 
they  appear  in  this  proceeding,  I  am  constrained  to 
hold  that  the  alien  male  heirs  are  entitled  to  their 
shares  in  these  surplus  moneys. 


Rensselaer  County. — Hon.  JAMES  LANSING, 

SuRBOGATE. — July,  1890. 

Matter  op  Blow. 

In  the  matter  of  the  estate  of  Lutgarde  Blow,  dcr 

ceased. 


Where  an  executor  has  no  authority  nnder  a  will  to  collect  rents  from  real 
estate,  an  administratrix  with  the  will  annexed  who  succeeds  such  ex- 
,       ecutor  can  have  no  such  Y\%\\t,  , 

Where  an  administratrix  with  the  will  annexed  has  wrongfully  collected, 
with  the  consent  and  acquiescence  of  all  interested,  the  rents  of  the  real 
estate  of  testator  which  under  the  will  should  have  been  collected  by 
a  guardian  of  testator's  minor  child ren,  the  Surrogate  has  no  power  to 
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compel  Buch  administratrix  willi  the  will  annexed  to  account  for  such 
rents  and  profits,  under  section  2472,  subdivision  3,  of  the  Code  of 
Civil  Procedure  giving  to  Surrogates  authority  to  "  direct  and  control 
the  conduct  and  settle  the  accounts  of  executors  and  administrators." 
And  such  administratrix  is  not  estopped  by  the  fact  that  she  has  filed  an 
account  wherein  she  charges  herself  with  such  rents  and  profits  wrongs 
fully  received  by  her. 

Special  proceeding  instituted  against  Philomene 
Chevalier,  as  administratrix  with  the  will  annexed  of 
Lutgarde  Blow,  by  Julia  F.  Buchanan,  as  next  of  kin, 
and  devisee  of  decedent,  consolidated  under  Code  of 
Civil  Procedure,  §  2728,  with  a  proceeding  instituted 
by  said  administratrix  for  the  judicial  settlement  of 
the  accounts  of  said  administratrix. 

Myebs  &  Norton,  for  Julia  F.  Buchanan,  neat  of  kin  and  decisec. 

HcClbllan  &  McClellan,  for  Philomene  Chevalieb,  aAmini^iror 
Xriz  toitA  th%  will  annexed. 

The  Surrogate. — Lutgarde  Blow  died,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  Surrogate  of  Rensselaer  county,  about 
the  Ist  day  of  June,  1877.  Her  will  is  as  follows : 
"First.  After  the  payment  of  all  my  just  debts  and 
funeral  expenses,  I  do  give  and  bequeath  unto  all  my 
children  the  property  of  which  I  may  die  seized,  to  be 
divided  equally  between  them  when  the  youngest  of 
my  children  shall  reach  the  age  of  twenty-one  years, 
except  there  shall  be  deducted  from  the  shares  of 
Philomene  and  Vitaline  Chevalier  each  the  sum  of 
$1,000  on  account  of  their  father  providing  by  bequest 
for  them  in  his  will.  Second.  It  is  my  desire  that  my 
executor  shall  be  general  guardian  for  my  children, 
and  that  the  rents  and  profits  received  from  my  pro- 
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perty  be  expended  for  the  benefit  of  my  youngest 
children,  until  they  are  able  to  provide  for  or  take 
care  of  themselves.  I  nominate  my  brother,  Louis  P. 
Rousseau,  executor  of  this  my  last  will  and  testament." 
The  said  Rousseau  duly  qualified,  and  entered  upon 
the  duties  of  his  trust  as  executor,  and  so  continued 
until  about  the  27th  day  of  December,  1877,  when, 
by  an  order  of  the  Surrogate's  court,  letters  testamen- 
tary theretofore  issued  to  him  were  revoked,  and  letr 
ters  of  administration  with  the  will  annexed  were,  on 
the  27th  day  of  December,  1877,  issued  to  Philomene 
Chevalier,  who  also  qualified  as  such.  Said  Lutgarde 
Blow  left  her  surviving  five  minor  children ;  and  one 
of  said  children  is  still  under  the  age  of  21  years. 
No  inventory  was  filed  by  the  executor  or  the  admin- 
istratrix with  the  will  annexed,  or  bv  the  testament- 
ary  guardian.  Shortly  after  entering  upon  her  duties 
as  such  administratrix,  the  said  Philomene  Chevalier 
obtained  leave  from  the  Surrogate's  court  to  mortgage 
certain  real  estate  for  the  payment  of  debts ;  but  no 
report  has  ever  been  made,  and  no  account  has  ever 
been  rendered,  by  her  of  the  proceeds  of  said  mort- 
gage. About  July  23,  1889,  Julia  F.  Buchanan,  one 
of  the  children  of  the  said  Lutgarde  Blow,  deceased, 
and  a  legatee  under  the  will,  petitioned  the  Surro- 
gate's court  for  an  order  that  the  said  administratrix, 
etc.,  file  an  intermediate  account  in  the  Surrogate's 
court  of  her  proceedings  as  such  administratrix,  under 
subdivision  4  of  section  2723  of  the  Code  of  Civil  Pro- 
cedure. On  the  return-day  of  the  citation,  said  ad- 
ministratrix presented  a  petition,  under  sections  2728 
and  2729  of  the  Code  of  Civil  Procedure,  for  a  judi- 


RENSSELAER  COUNTY,  JULY,  1890.        868 

MATTER  OF  BLOW. 

cial  settlement  of  her  accounts  as  such  administratrix ; 
and  a  citation  was  thereupon  issued  from  said  court 
directed  to  all  parties  interested,  and  the  proceeding 
instituted  by  the  petition  of  said  Julia  F.  Buchanan 
was  adjourned  until  the  return-day  of  said  citation. 
Upon  such  return-day  the  proceedings  were  consoli- 
dated, and  the  administratrix  with  the  will  annexed 
filed  a  verified  account  purporting  to  be  a  statement 
of  the  amount  of  rents  received  by  her  from  June  1, 
1883,  to  October  1,  1889,  from  the  real  estate  which 
said  Lutgarde  Blow  had  devised  to  her  minor  children 
by  her  said  will.  Julia  F.  Buchanan,  through  her  coun- 
sel, objected  to  the  account  filed  upon  the  ground  that 
it  failed  to  account  for  the  rents  received  and  disburse- 
ments made  by  said  administratrix  from  the  27th  day  of 
June,  1877,  the  time  when  letters  of  administration, 
etc.,  were  issued  to  her,  to  June  1,  1883,  the  date  of 
the  commencement  of  her  account,  a  period  of  nearly 
six  years,  during  which  time,  as  she  alleged,  a  large 
amount  of  rents  had  been  collected  by  'her  as  such  ad- 
ministratrix, etc.,  that  she  had  failed  properly  to  ac- 
count for,  and  also  for  the  proceeds  of  the  mortgage 
authorized  to  be  made  by  her  by  the  Surrogate's 
court.  Such  proceedings  were  thereupon  had  that 
the  Surrogate  at  that  time,  Hon.  William  Lord,  di- 
rected, without  objection,  that  said  administratrix  file 
an  amended  account,  to  include  alleged  omissions; 
and  the  matter  was  adjourned  for  that  purpose  from 
time  to  time  until  the  10th  day  of  February,  1889. 
The  said  administratrix  then  appeared  before  the 
present  Surrogate,  and  objected,  through  her  counsel, 
to  making  and  filing  an  additional  or  amended  account 
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of  the  rents  and  profits  received  by  her  from  said  real 
estate,  and  asked  leave  to  withdraw  the  account  there- 
fore filed  by  her,  charging  herself  with  such  rents ; 
and  insisted  that  the  Surrogate's  court  had  no  juris- 
diction to  compel  her  to  account  for  the  rents,  issues 
and  profits  which  she  had  received  and  collected  from 
the  said  real  estate  of  the  said  devisee  since  her  ap- 
pointment as  administratrix  with  the  will  annexed, 
upon  the  ground  that  the  executor  named  in  the  will 
of  said  deceased  was  not  authorized  to  collect  rents  as 
such,  and,  if  he  were,  the  power  did  not  pass  to  the 
administratrix  with  the  will  annexed.  In  fine  that 
she  could  only  be  required  to  account  for  the  personal 
estate  of  said  deceased  in  this  court.  On  the  part  of 
the  said  Julia  F.  Buchanan  and  the  remaining  parties 
in  interest,  it  is  insisted  that  the  said  administratrix, 
having  admittedly  collected  a  large  amount  of  rents 
and  profits  of  the  real  estate  devised  to  the  minor 
children  of  said  deceased,  in  her  character  as  adminis- 
tratrix, etc.,  and  having  voluntarily  filed  her  accounts 
charging  herself  with  such  rents,  she  is  estopped  from 
denying  that  she  had  received  the  same  in  her  char- 
acter as  administratrix,  etc.,  and  should  be  compelled 
to  account  and  pay  for  the  same  to  the  parties  in  in- 
terest, at  least  that  portion  of  the  rents  which  she  had 
charged  herself  with  in  her  account  filed.  It  is  ap- 
parent that  the  will,  which  gives  the  title  to  the  real 
estate  to  the  children  of  the  deceased,  and  merely 
postpones  the  division  of  the  same  until  the  youngest 
child  shall  attain  the  age  of  twenty-one  years,  confers 
no  power,  either  express  or  implied,  upon  the  execu- 
tor to  collect  the  rents.     The  collection  of  the  rents 
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is  provided  for  in  the  second  clause  of  the  will^  which 
appoints  a  guardian  for  the  children,  and  directs  that 
the  rents  and  profits  realized  from  the  property  be 
expended  for  the  benefit  of  the  children  of  the  de- 
ceased, in  the  manner  therein  provided.  The  testa- 
mentary guardian  is  expressly  authorized  by  statute, 
by  virtue  of  his  office,  to  collect  and  receive  the  pro- 
fits of  real  estate  during  the  minority  of  children.  2 
Eev.  St.,  p.  150,  §§  1,  3.  It  follows  that  it  was  the 
duty  of  their  guardian,  appointed  by  the  will,  to  col- 
lect the  rents  from  the  estate  and  apply  the  same  as 
provided  by  the  will. 

It  is  immaterial  that  a  successor  to  Louis  P.  Roxis- 
seau,  as  guardian,  was  not  appointed.  A  failure  to 
fill  the  office  would  not  authorize  the  administratrix 
with  the  will  annexed  to  collect  the  rents  or  to  act  as 
such.  The  offices  of  administratrix  and  guardian  are 
entirely  distinct,  the  incumbents  having  entirely  dif- 
ferent duties  and  liabilities.  The  executor  having  no 
right  to  collect  the  rents  from  the  real  estate  belong- 
ing to  the  said  minor  children  under  the  will,  his  suc- 
cessor, the  administratrix,  with  the  will  annexed,  could 
have  no  such  authority,  even  if  it  be  assumed,  as  is 
claimed  by  the  next  of  kin  and  devisee,  that  the  ad- 
ministratrix with  the  will  annexed  succeeds  to  the 
powers  and  duties  of  the  executor  as  to  the  manage- 
ment of  the  real  property.  Rev.  St.  (8th  ed.),  2551 ; 
Mott  V.  Ackerman,  92  N.  Y.  552. 

I  do  not  pass  upon  the  question,  which  was  much 
discussed  in  the  briefs  of  counsel,  as  to  what  authori- 
ty devolves  upon  the  administratrix  with  the  will  an- 
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nexed,  where  the  executor  is  by  will  authorized  to  sell 
the  real  estate.     That  question  is  not  here. 

The  next  question^  and  substantially  the  sole  one 
in  this  case«  is  whether  the  Surrogate's  court  has  the 
jurisdiction  or  authority  to  compel  the  administratrix 
with  t}^e  will  annexed  to  account  and  to  pay  over  to 
the  persons  entitled  thereto  money  which  she  has  con- 
cededly  in  her  character  as  such  collected  from  the 
real  estate  left  by  the  testatrix  to  her  minor  children. 
Upon  the  argument  of  the  matter  I  was  inclined  to 
hold  that  the  Surrogate's  court  could  compel  such  ac- 
counting, and  that  the  administratrix  with  the  will 
annexed,  having  in  her  character  as  such  collected 
the  rents  during  a  long  period  of  time  without  ques- 
tion by  persons  interested,  was  estopped,  especially 
after  she  had  tiled  an  account  in  this  court  charging 
herself  with  the  same,  from  denying  her  authority  to 
receive  the  same  as  administratrix,  and  from  question- 
ing the  authority  of  the  court  to  compel  her  to  ac- 
count and  to  pay  over  the  same  to  the  parties  entitled 
thereto.  Prior  to  the  Revised  Statutes,  a  person  might 
assume  the  oflSce  of  executor  or  administrator  by  his 
own  intrusion  or  interference.  Such  person  was 
styled  an  executor  or  administrator  "de  son  torty^ 
(Toll.  Ex'rs,  37 ;  Dayton  Sur.,  210,)  and  was  liable  to 
account  as  such.  Campbell  v.  Tousey,  7  Cow.  64 ; 
Van  Home  v.  Fonda,  5  Johns.  Ch.  388.  But  it  seems 
that  they  could  be  held  liable  as  such  only  in  courts 
of  equity,  and  not  at  law.  Vermilya  v.  Beatty,  6 
Barb.  429.  And  it  has  been  expressly  held  that  the 
Surrogate  could  not  call  an  executor  or  administrator 
de  son  tort  to  account.     Wever  v.  Marvin,  14  Barb. 
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380.  The  offices  of  executor  and  administrator  de  son 
tortf  however,  have  been  expressly  abolished  by  stat- 
ute. 2  Rev.  St.,  p.  449,  §  17.  It  follows,  therefore, 
that  an  executor  or  administrator  de  8on  tort  cannot, 
as  such,  be  held  to  account  either  in  the  Surrogate's 
court  or  elsewhere  in  this  state.  I  have  no.  doubt, 
however,  that  although  the  office  of  an  executor  de 
son  tort  has  been  expressly  abolished,  a  person  will 
not  be  permitted  in  a  court  of  general  equitable  juris- 
diction to  deny  the  character  which  she  has  assumed, 
and  under  which  she  has  acted,  or  her  responsibility 
therefor  to  parties  interested.  Authorities  are  ample 
in  support  of  that  position.  Le  Fort  v.  Delafield,  3 
Sdw.  Ch,  32 ;  Easterly  v.  Barber,  65  N.  T.  252,  259  ; 
1  Perry,  Trusts,  §§  245,  264,  288 ;  Lewin,  Trusts,  244  ; 
Hill,  Trustees,  173.  Indeed,  in  the  case  first  cited  it 
was  expressly  held  that,  where  an  administrator  with 
the  will  annexed  assumed  to  act  as  trustee  of  real  pro- 
perty under  the  will,  he  may  be  held  to  account  there- 
for as  such  trustee.  See  Redf .  Sur.  Pr.  (4th  ed.),  275. 
The  Surrogate's  cour.t,  however,  is  not  a  court  of 
general  equity  jurisdiction.  The  general  powers  of  a 
court  of  equity  do  not  pertain  to  a  Surrogate's  court. 
Stilwell  V.  Carpenter,  59  N.  T.  425.  It  is  expressly 
provided  that  the  jurisdiction  of  this  court  "  must  be 
exercised  in  the  cases  and  in  the  manner  prescribed 
by  statute.''  Code  Civil  Proc,  §  2472.  The  jurisdic- 
tion of  the  Surrogate  to  make  the  order  prayed  for, 
if  it  exists  at  all,  is  under  his  authority  "  to  control 
the  conduct  and  settle  the  accounts  of  executors  and 
administrators."  Section  2472,  which  is  a  substantial 
re-enactment  of  2  Rev.  St.,  p.  220,  §  1.     Subdivision  3 
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of  said  section  gives  the  Surrogate  power  "  to  direct 
and  control  the  conduct  and  settle  the  accounts  of  ex- 
ecutors and  administrators."  This  is  the  precise  lan- 
guage of  subdivision  3  of  said  section  of  the  Code 
upon  that  subject.  It  has  been  repeatedly  held  that 
this  provision  of  the  Revised  Statutes  gives  the  Surro- 
gate no  power  to  "  direct  and  control  the  conduct  of 
executors  and  administrators  "  as  to  property  to  which 
they  did  not  have  title,  or  of  which  they  had  no  right 
to  take  possession,  as  such.  Executors  and  adminis- 
trators are  only  entitled  to  the  goods,  chattels,  and 
credits  of  their  decedent.  2  Rev.  St.,  p.  82,  §  2.  Real 
estate  or  money  impressed  with  real  uses  is  not  in- 
eluded  in  this  class.  They  take  that  property  only 
which  is  assets  for  the  payment  of  debts,  and  which, 
after  payment  of  debts  and  legacies,  is  to  be  distrib- 
uted among  next  of  kin.  2  Rev.  St.,  p.  82,  §§  6-8. 
Property  that  descends  to  heirs  does  not  and  cannot 
go  to  executors  or  administrators.  If  by  any  means 
it  comes  into  the  possession  of  the  individual  who 
chances  to  be  the  personal  representative  of  the  de- 
ceased, the  remedy  of  the  party  entitled  as  heir  is  by 
a  proper  action  at  law,  the  form  to  be  determined 
from  the  character  and  situation  of  the  property.  An 
heir  at  law  has  no  place  given  him  by  statute  in  the 
Surrogate's  court  to  compel  an  accounting  by  the  ex- 
ecutor or  administrator.  That  right  is  confined  to 
creditors,  legatees,  and  next  of  kin.  An  adjudication 
of  the  rights  of  heirs  would  be  simply  void.  Upon 
the  settlement  of  the  account,  the  Surrogate  must  fol- 
low the  Statute  of  Distribution  in  directing  the  disposal 
of  the  estate  after  the  payment  of  debts  and  legacies^ 
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and  cannot  be  guided  by  statutes  of  descent.  2  Rev. 
St.  (4th  ed.)  277,  278,  281 ;  Shumway  v.  Cooper,  16 
Barb.  556 ;  Marston  v.  Paulding,  10  Paige,  40.  The 
rents  in  question  being  the  proceeds  of  real  estate, 
and  having  accrued  since  the  testatrix's  death,  belong 
to  the  heir.  The  administratrix  with  the  will  annexed, 
therefore,  had  no  concern  or  responsibility  for  their 
collection,  nor  can  she  be  made  to  account  for  such 
rente  as  administratrix,  for  in  that  capacity  she  is  only 
chargeable  with  the  goods,  chattels  and  credits  which 
were  the  property  of  the  deceased.  Shumway  v. 
Cooper,  supra;  Matter  of  Woodworth,  5  Dem.  156. 

Nor  can  the  administratrix  be  held  responsible  in 
this  court  by  reason  of  the  doctrine  of  equitable  es- 
toppel. In  the  case  last  cited,  the  administrator  had 
obtained  possession  of  the  proceeds  of  certain  real  es- 
tate of  which  decedent  died  seized,  after  her  death, 
and,  assuming  the  money  to  be  personal  property,  in- 
cluded the  amount  in  his  inventory  which  he  filed  in 
the  Surrogate's  court.  It  was  held  upon  the  account- 
ing by  the  Surrogate  that  the  money  being  proceeds 
of  the  sale  of  real  estate  the  Surrogate's  court  had  no 
jurisdiction  to  award  its  distribution  or  to  control  the 
conduct  of  the  administrator  in  respect  thereto.  It 
was  further  held  in  that  case,  that  the  administrator 
was  not  estopped  by  reason  of  the  fact  that  he  was 
charged  with  the  amount  received  in  his  inventory, 
and  had  paid  out  a  portion  thereof  in  satisfaction  of 
the  debts  of  decedent,  since  the  administrator  could 
not,  by  any  act  of  his  own,  change  the  property  which 
the  law  had  impressed  with  "  real  uses  "  into  personal 
property.     The  rule  is  the  same  whether  the  property 
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sought  to  be  distributed  by  the  Surrogate  is  real  or 
personal,  a  final  accounting  and  decree  by  a  Surrogate 
directing  the  administrator  to  pay  over  moneys  which 
he  had  in  some  way  received,  but  which  did  not  be- 
long to  the  estate,  would  be  absolutely  void ;  for  its 
effect  would  be  to  determine  a  controversy,  ojc  make 
a  distribution  between  parties  in  their  individual  ca- 
pacity.    Tucker  v.  Tucker,  43  iV:  Y.  136 ;  Matter  of 
Cooley,  6  Dem.  77.     Neither  would  the  express  con- 
sent or  agreement  of  the  parties  give  the  court  juris- 
diction in  such  a  case.     Matter  of  Cooley,  stipra.     In 
the  latter  case  the  court  held  that  although  the  ac- 
counting administrator  held  in  his  hands  a  sum  of 
money  which  he  had  received  as  such  but  was  not 
applicable  to  the  payment  of  decedent's  debts,  by 
reason  of  its  peculiar  character,  but  belonged  to  the 
widow  and  children  of  decedent,  the  administrator  as 
such  could  not  distribute  the  fund,  nor  could  the  Sur^ 
rogate's  court  direct  it  to  be  paid  to  the  widow  and 
children  of  the  decedent,  to  whom  it  belonged,  but 
they  must  be  left  to  a  suit  for  money  had  and  re- 
ceived, a  purely  common  law  action  of  which  the  Sur- 
rogate has  no  jurisdiction.     But  we  are  not  left  to 
rely  wholly  upon  reason  for  our  decision  in  this  case ; 
substantially  the  same  question  before  us  was  pre- 
sented to  the  Surrogate  of  Kings  county  in  the  matter 
of  Calyer  v.  Calyer,  4  Bed/.  305,  and  the  decision  is 
in  accordance  with  the  views  we  have  expressed.     The 
syllabus  of  the  case  is  as  follows :  "  The  (Surrogate) 
has  no  jurisdiction  to  compel  an  administrator  with 
the  will  annexed  to  pay  over  to  the  devisee  rents 
from  real  estate  devised  to  the  latter  for  life,  or  to  re- 
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strain  the  further  collection  of  such  rents  by  the  ad- 
ministrator. The  power  of  the  Surrogate  to  control 
the  conduct  of  executors  and  administrators  (2  Rev. 
St.,  220,  §  1,  subd.  3)  does  not  extend  to  property  to 
which  as  executors  or  administrators  they  had  no  title, 
or  right  to  take  possession  of.'*  In  that  case  a  peti- 
tion was  presented  to  the  Surrogate  for  an  order  re- 
quiring the  administrator  with  the  will  annexed  to 
pay  over  certain  rents  of  real  estate  which  the  peti- 
tioner claimed  were  devised  to  her  for  life.  It  was 
objected  on  the  part  of  the  administrator  that  the 
court  had  no  jurisdiction  to  make  the  order,  and  the 
Surrogate,  although  satisfied  that  the  petitioner  was  a 
devisee  of  the  real  estate,  declined  to  make  the  order 
for  lack  of  jurisdiction. 

.  As  to  the  remaining  question  raised  by  surcharging" 
the  account  of  the  personal  estate  filed  by  the  admin- 
istratrix and  the  absence  of  any  account  as  to  the 
proceeds  of  the  sale  of  the  real  estate  mortgaged  un- 
der the  direction  of  the  Surrogate's  court  for  the  pay- 
ment of  debts,  it  is  ordered  that  the  hearing  proceed 
upon  the  issues  framed. 

In  conclusion  I  ought  to  add  that  I  bflve  reached 
the  foregoing  conclusion  much  againjif  my  inclination, 
for  it  seemed  to  me  that  the  personal  estate  and  the 
rents  of  the  real  estate  having  been  so  long  treated 
as  one,  and  so  thoroughly  blended,  and  the  same  par- 
ties being  both  heirs  at  law  and  next  of  kin,  and  all 
of  them  before  the  court,  it  would  be  a  saving  of  time 
and  expense,  and  mibstantial  justice  would  be  best 
promoted,  by  harTing  the  whole  matter  at  issue  de- 
cided at  one  time  and  by  the  same  court.     But  I  am 
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satisfied  that  I  have  no  power  to  decide  as  to  the  rents 
and  profits  of  the  real  estate,  and  any  decree  I  might 
make  in  the  premises  would  be  void. 


<•>•» 


Cattabaugus  County.— Hon.  ALFRED  SPRING, 

Subrogate. — July,  1890. 

Matter  of  Mobbis. 

In  the  matter  of  the  estate  of  Tebbf  Mobbis^  de- 
ceased. 

L.  1874,  cb.  446,  provides  for  the  confinement  of  the  insane  in  the  BnlEalo 
State  Asylum,  and  makes  an  insane  person,  or  if  the  property  of  the 
insane  person  is  insufficient,  his  parent,  liable  for  his  maintenance 
therein.  In  the  present  case,  the  administratrix,  who  was  the  widow 
of  decedent,  advanced  the  money  necessary  to  pay  for  the  proceedings 
preliminary  to  the  confinement  of  the  insane  adult  daughter  of  herself 
and  decedent  in  the  said  asylum,  and  also  half  the  expense  of  her 
jnaintenance  while  therein.  Held,  that  upon  her  accounting  the  ad- 
ministratrix would  be  allowed  these  advances,  to  be  deducted  from  the 
disti'ibutive  share  of  the  insane  daughter. 

Judicial  settlement  of  the  account  of  the  admin- 
istratrix of  the  estate  of  Terry  Morris,  deceased. 

J.  H.  Wabiko,  for  adminiatrairix. 

J.  L.  WooDwoBTH,  for  B.  Alta  Mobbis,  contestant 

The  Subbogate. — ^The  administratrix  in  this  case 
is  the  mother  of  the  contestant,  who  is  a  maiden  lady 
about  twenty-three  years  of  age.     The  administratrix 
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has  embodied  in  her  account  a  statement  of  sums  al- 
leged to  have  been  paid  by  her  in  procuring  a  certifi- 
cate from  physicians  attesting  to  the  insanity  of  said 
contesttmt,  and  for  attorney's  fees  in  the  preparation 
of  the  papers  preliminary  to  obtaining  the  order  from 
the  county  judge  directing  her  to  be  confined  in  the 
Buffalo  Insane  Asylum,  and  for  one  half  of  the  ex- 
penses of  maintaining  and  boarding  her  during  her 
confinement  therein.  The  contestant  objects  to  these 
items,  and  raises  the  question  that  the  Surrogate  has 
no  jurisdiction  to  pass  upon  them,  and  this  is  the  only 
matter  left  to  me  to  dispose  of  preliminarily. 

Chapter  446  of  the  Laws  of  1874  provides  for  the 
confinement  of  the  insane  in  the  Buffalo  State  Asylum 
(title  6  of  said  act)  and  makes  an  insane  person  liable 
for  his  maintenance  therein.  (Title  3,  §  30.)  Agri- 
cultural Ins.  Co.  V.  Barnard,  96  N.  T,  525.  And  had 
the  property  of  the  lunatic  been  insufficient  to  maintain 
her,  the  mother  would  have  been  liable  therefor. 
(Tide  1,  art.  1,  §§  12,  13.)  So  that  the  charge  itself 
—first,  was  a  proper  one,  to  be  imposed  upon  the  pro- 
perty of  the  lunatic;  and,  second,  the  mother  was 
simply  fulfilling  the  parental  duties  devolving  upon 
her  in  providing  for  this  maintenance.  If  a  committee 
had  been  appointed  to  manage  the  property  of  this 
unfortunate  person,  it  is  self-evident  the  primary  pur- 
pose to  which  her  property  would  have  been  devoted 
would  have  been  to  care  for  and  sustain  her.  Instead, 
however,  of  going  through  the  circumlocution  of  hav- 
ing a  committee  appointed,  the  mother,  being  the  cus- 
todian of  her  daughter's  property  because  she  held  in 
her  possession  the  child's  portion  of  her  father's  per- 
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Bonal  estate,  paid  these  charges  as  they  arose,  obvious- 
ly expecting  to  bring  them  in  as  a  payment  to  the 
daughter  on  her  distributive  share  on  the  judicial  set- 
tlement of  the  account  of  the  administratrix.  Equit- 
ably,- this  made  the  daughter  a  debtor  of  the  mother 
to  the  extent  of  these  advances.  3  Pom.  Eq.  Jur.,  321, 
§  1300.  So  far  as  abstract  justice  is  concerned,  it 
matters  little  to  the  daughter  whether  this  was  paid 
by  a  committee  or  by  the  mother  acting  as  trustee  of 
the  daughter  in  the  capacity  of  administratrix  of  the 
father's  estate.  That  the  Surrogate,  within  the  equit- 
able powers  of  his  court,  has  jurisdiction  to  allow  credit 
for  money  expended  by  a  parent  who  is  administrator 
in  maintaining  his  children,  seems  to  be  well  settled 
by  authority.  In  Hyland  v.  Baxter,  98  N.  T.  610, 
the  court  of  appeals,  (at  page  616,)  says :  "  There  seems 
to  be  no  good  reason  arising  out  of  the  nature  of  the 
question,  or  the  constitution  of  the  tribunal,  which 
should  deprive  a  Surrogate,  upon  the  settlement  of 
the  account  of  the  administrator,  where  advances  have 
been  made  for  maintenance,  to  determine  upon  equit- 
able principles  a  claim  for  an  allowance.  On  the  con- 
trary, it  would  seem  to  be  a  very  proper  place  and 
time  to  have  the  question  determined,  thereby  saving 
expense,  and  preventing  further  litigation.  It  is  true 
tliat  an  administrator,  in  making  advances,  acts  with- 
o"ut  authority  and  at  his  peril,  but  this  is  true  in  every 
case  where  a  parent,  or  one  in  loco  parentis,  or  a 
trustee,  or  a  guardian,  makes  advances  not  previously 
sanctioned  by  the  court,  and  comes  to  the  court  for 
relief.  The  fact  that  the  question  is  an  equitable  one, 
and  depends  on  equitable  principles,  is  not  a  ground 
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of  objection  to  the  jurisdiction."  See,  also,  Haight  v. 
Brisbin,  100  N.  F.  219 ;  Brown  v.  Bedford,  4  JDem. 
304.  Now,  there  is  no  substantial  difference  between 
the  conduct  of  a  mother  in  providing  out  of  her  hus- 
band's estate  for  the  care,  support,  and  education  of 
their  children,  and  in  her  providing  for  the  mainte- 
nance of  a  child  afflicted  with  mental  aberration,  even 
though  an  adult.  The  obligations  of  a  parent  in  each 
case  are  the  mainspring  of  her  actions.  She  is  trustee 
of  each  alike,  and  charged  alike  with  the  duty  of  sup- 
porting them.  In  each  case  the  fund  is  within  the 
jurisdiction  of  the  Surrogate's  court,  and  that  court 
alone  directs  and  determines  its  distribution,  and  it  is 
within  its  incidental  powers,  and  within  the  equitable 
jurisdiction  vested  in  it  that  it  passes  upon  advances 
like  these  in  controversy  for  the  past  maintenance  of 
one  so  peculiarly  dependent  upon  the  mother  for  pro- 
viding for  her  proper  confinement.  See,  also.  Code 
Civil  Proc,  §  2472,  subd.  3 ;  Id.,  §  2473 ;  and  Id., 
§  2481,  subd.  11.  It  seems  to  me  clear,  therefore, 
that  the  Surrogate's  court  has  ample  authority  to  con- 
sider and  pass  upon  these  sums  paid  for  the  mainte- 
nance of  the  contestant  while  in  the  asylum,  and  the 
expenses  incidental  and  preUminary  to  her  confine- 
ment therein. 
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Nbw  York  Coukty.— Hon.  RASTUS  S.  RANSOM, 

SuREOGATE. — July,  1890. 

Matter  of  Bird. 

In  the  matter  of  the  estate  of  Mary  E.  Bird,  der 

ceased. 

A  legacy  of  the  value  of  five  hundred  dollars  is  of  the  fair  market  value  of 
its  face  and  is  therefore  subject  to  the  collateral  inheritance  tax. 

A  legacy  to  a  child  of  an  adopted  child  is  not  exempt  from  the  collateral 
inheritance  tax. 

Appraisal  under  the  Collateral  Inheritance  Tax  Act 
(L.  1887,  ch.  713). 

William  H.  Page,  Jb.,  for  petitioner  and  executor. 

The  Surrogate. — The  main  question  to  be  disposed 
of  in  this  matter  is  whether  a  legacy  of  $500  is  of  the 
fair  market  value  of  its  face,  and  hence  subject  to  the 
tax  imposed  by  the  act,  (chapter  713,  Laws  1887.) 
By  section  1  of  this  act  it  is  provided  that  "  an  estate 
which  may  be  valued  at  a  less  sum  than  $500  shall 
not  be  subject  to  such  duty  or  tax."  The  question 
seems  plainly  answered  in  the  aflBirmative  by  the  act 
itself,  the  only  source  of  information  on  the  subject. 
The  intent  of  the  legislature  is  to  be  ascertained,  and 
such  seems  to  me  to  have  been  that  all  property  of 
the  value  of  not  less  than  the  sum  of  $500  at  the  date 
of  decedent's  death,  passing  by  will  or  by  our  intestate 
law  to  collaterals,  is  subject  to  a  tax  of  5  per  cent 
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thereon,  which  is  declared  by  the  act  to  be  a  lien  upon 
the  property  to  be  taxed,  and  is  a  condition  lawfully 
imposed  by  the  legislature  upon  the  devolution  of  the 
title  to  such  property.  The  title  to  the  property 
vested  in  the  legatee  or  distributee  at  the  date  of  de- 
cedent's death.  At  that  time  it  passes  to  him,  and, 
by  the  words  of  the  act,  its  fair  and  clear  market 
value  must  be  ascertained  as  of  that  date,  by  an  ap- 
praisement to  be  th^n  had ;  and  the  tax  is  declared  to 
be  then  "  due  and  payable,"  and  at  that  time  the  right 
of  the  state  to  the  tax  vested.  By  section  4  of  the  act 
it  is  provided  that  the  legatee  or  distributee  may  have 
18  months  within  which  to  pay  the  tax,  without  inter- 
est. It  would  seem,  therefore,  that  the  legislative  in- 
tent is  clear.  For  six  months  after  the  legacy  may 
have  come  to  his  possession,  the  legatee  is  relieved 
from  the  payment  of  the  tax.  It  seems  to  me  plain 
'  that  the  legislature,  in  order  to  effectuate  the  purpose 
of  this  act,  were  compelled  to  provide  a  time  when 
the  value  of  the  property  subject  to  the  tax  must  be 
ascertained,  and  upon  that  value  the  tax  must  be  paid 
as  a  condition  of  its  delivery  to  the  legatee.  The  ma- 
chinery provided  for  ascertaining  the  value  of  such 
property  was  not  intended  for  use  in  respect  of  mon- 
eyed legacies.  Section  6  of  the  act  proves  the  sound- 
ness of  this  proposition,  I  think :  *'  If  the  legacy  be 
moneyed,  the  executor  shall  deduct  the  tax  therefrom, 
or  if  the  legacy  or  property  be  not  money,  he  shall 
collect  the  tax  thereon  upon  the  appraised  value  there- 
of from  the  legatee  or  person  entitled  to  such  proper- 
ty ;  and  he  shall  not  deliver  or  be  compelled  to  deliver 
any  specific  legacy  or  property  subject  to  tax  to  any 
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person  until  he  shall  have  collected  the  tax  thereon." 
This  section  further  provides  that  "  if  such  legacy  be 
given  in  money  to  any  person  for  a  limited  period,  he 
[the  executor]  shall  retain  the  tax  upon  the  whole 
amount."  Thus  we  see  that  the  legislature  plainly 
distinguished  between  a  moneyed  legacy  and  one  of 
other  property,  and  find  authority  for  the  construction 
which  has  been  given  to  this  act  by  me  in  several 
cases  heretofore,  that  a  money  legacy  need  not  be 
appraised.  In  fact,  the  meaning  of  the  act  itself  is 
an  appraisement  by  the  legislature  of  a  money  legacy 
at  its  face  value  at  the  date  of  the  decedent's  death. 
Legacies  of  property  not  in  money  are  to  be  appraised 
at  their  fair,  clear  market  value,  as  of  the  date  of  de- 
cedent's death,  not  as  of  one  year  thereafter,  when 
the  legacy  is  payable  and  its  delivery  may  be  enforced. 
It  is  said  that  the  fair,  clear,  market  value  of  the  pro- 
perty subject  to  the  tax  is  what  it  will  be  worth  when 
the  legatee  is  entitled  to  receive  it,  and  may  compel 
its  delivery  to  him.  This  construction  of  the  act 
works  its  repeal.  Moreover,  it  is  contrary  to  its  very 
letter.  The  soundness  of  this  proposition  is  shown  by 
a  consideration  of  the  rights  of  the  parties  in  case  of 
property  other  than  money,  which  had  appreciated  in 
value  since  decedent's  death ;  for  instance,  stocks.  I 
am  aware  that  the  learned  Surrogates  of  Westchester 
and  Kings  counties  have  decided  this  question  differ- 
ently. They  have  appraised  the  money  legacy  at 
what  it  will  be  worth  to  the  legatee  at  the  end  of  the 
year,  and  to  ascertain  that  fact  they  take  5  per  cent 
from  its  face  value.  I  confess  I  am  unable  to  per- 
ceive any  authority  for  that  rate  of  discount.     Legal 
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interest  is  6  per  cent,  and,  if  any  discount  should  be 
allowed,  why  not  at  the  legal  rate  of  interest  ?  At 
this  point  it  occurs  to  me  that  the  rate  of  interest 
might  be  increased  or  diminished  within  a  year  after 
decedent's  death,  and,  of  course,  any  change  in  the 
rate  of  interest  would,  according  to  the  construction 
of  the  learned  Surrogates,  affect  the  market  value  of 
the  legacy.  I  am  unable  to  accept  their  construction 
of  this  act,  and  I  must  hold  that  the  legacies  of  $500 
each  are  subject  to  the  tax. 

Another  question  is  presented  by  counsel  for  exec- 
utor, who  has  most  ably  and  ingeniously  argued 
against  the  liability  of  these  legacies  to  the  tax,  to 
wit :  That  one  of  the  legatees  should  be  held  exempt 
upon  the  ground  that  she  is  a  child  of  an  adopted 
child,  and,  as  such,  falls  within  the  exempted  class. 
I  cannot  acquiesce  in  this  construction.  The  statute 
(section  1)  is  very  explicit  in  stating  the  classes  that 
are  exempted,  and  expressly  declares  that  a  person 
adopted,  or  who  has  stood  for  more  than  10  years  in 
the  mutual  acknowledged  relationship  of  a  parent,  is 
exempted,  not  the  descendant  of  such  person.  Ap- 
praiser's report  is  affirmed. 

KoTB.    Contra^  Matter  of  Peck,  anUt  p.  201. 
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Wbbtchestek  County.— Hon.  OWEN  T.  COFFIN, 
Stjrbogatb — September,  1890. 

Matter  of  Lasak. 

In  the  matter  of  the  estate  of  Francis  W.  Lasas^ 

deceased. 

A  legacy,  not  payable  out  of  the  residue  of  the  estate,  given  to  an  adult 
child  of  testator  for  support,  draws  interest  from  the  date  of  the  death 
of  testator  at  the  rate  which  the  fund,  if  invested  as  directed  by  the 
will,  would  produce. 

Application  to  compel  pajmient  by  the  New  York 
Life  Insurance  and  Trust  Company,  administrator,  with 
the  will  annexed,  of  the  interest  on  a  legacy. 

The  testator  by  his  will  and  codicil  gave  to  his  ex- 
ecutor in  trust,  the  sum  of  $30,000,  to  manage,  invest, 
etc.,  only  in  United  States  or  state  stocks,  or  in  city 
bonds,  or  in  bonds  and  mortgages  of  real  estate  in 
New  York  or  Brooklyn  or  Westchester  county,  and 
to  pay  over  the  interest  and  income  thereof  to  his 
daughter  Antoinette  Lucinda  Lasak,  now  Schermer^ 
horn,  in  quarterly  payments  during  her  natural  life, 
with  remainder  to  her  issue.  Other  trusts  were 
created  by  the  will.  There  was  a  contest  over  the 
will,  which  was  finally  admitted  to  probate  by  de- 
cree bearing  date  in  July,  1889.  The  sole  executor 
named  in  the  will  renounced  the  office  and  in  Septem- 
ber of  that  year  the  New  York  Life  Insurance  and 
Trust  Company  was  appointed  administrator  with  the 
will  annexed,  having  already  been  named  in  the  will 
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as  substituted  trustee  in  case  the  person  designated 
declined  to  act.  An  appeal  was  taken  from  the  de- 
cree admitting  the  will  to  probate  which  has  recently 
been  determined  by  an  affirmance  of  that  decree.  It 
is  asserted  that  an  appeal  is  now  aboiit  to  be  taken  to 
the  Court  of  Appeals  from  the  judgment  of  affirmance. 
The  administrator  has  in  hand  about  $270,000  of  as- 
sets of  which  about  $40,000  is  invested  in  U.  S.  4  per 
cent  bonds  and  about  $220,000  in  stocks  and  railroad 
bonds.  The  testator  died  in  February,  1888.  After 
the  will  was  admitted  to  probate  and  pending  the  ap- 
peal, an  application  was  made  to  the  Surrogate  for  an 
order  directing  the  administrator  to  pay  to  Mrs.  Scher- 
merhorn  interest  on  the  fund  from  testator's  death  for 
the  first  quarter,  which  application  was  denied  on  the 
ground,  among  others,  that  the  beneficiary  not  being 
a  minor  and  the  bequest  not  being  made  for  her 
support,  she  was  not  entitled  to  it.  This  decision  was 
reversed  on  appeal  and  since  then  the  Surrogate  has 
made  several  ex  parte  orders  directing  said  adminis- 
trator to  pay  to  Mrs.  Schermerhom,  by  each  order, 
the  sum  of  $450,  which  was  the  interest  for  each  quar- 
ter at  six  per  cent  on  the  $30,000  fund.  The  last  of 
these  orders  was  made  in  July,  1890,  directing  pay- 
ment for  the  quarter  including  August  13,  1890. 
This  the  administrator  declined  to  obey,  and  was  cited 
to  show  cause  why  it  should  not  comply  with  the  or- 
der. The  cause  now  alleged  is  that  for  the  six  months 
following  the  expiration  of  the  year  from  the  testa- 
tor s  death  it  has  paid  to  the  legatee  $600,  leaving 
due  to  her  of  interest  actually  earned  only  $43.30  in- 
stead of  the  $450  ordered  to  be  paid. 
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Aaron  Kahn,  for  the  petitioner. 

Emmbt  a  Robinson,  for  N,  F.  Life  Insurance  and  Trust  Company,  ad- 
ministrator, with  the  will  annexed. 

The  Surrogate. — ^In  regard  to  interest  on  legacies^ 
these  rules  seem  to  have  been  settled :  If  a  general 
legacy  be  given  with  no  time  of  payment  fixed,  it  be- 
gins to  draw  interest  one  year  from  the  date  of  the 
letters  when  it  becomes  due.  Thorn  v.  Garner,  113 
iV^.  IT.  197.  If  a  legacy  is  given  for  life  with  remain- 
der over,  no  interest  is  due  until  the  end  of  two  vears. 
Per  Lord  Eldon  in  Gibson  v.  Bott,  7  Veseyy  96 ;  Sulli- 
van V.  Winthrop,  1  Sumn.  13.  But  where  it  is  given 
for  support,  it  will  draw  interest  from  testator's  death, 
Cooke  V.  Meaker,  36  JV^.  F.  15 ;  5  Allen  270 ;  and  so 
in  respect  to  the  bequest  of  a  residue  of  personal  es- 
tate for  life  with  remainder  over,  the  general  rule 
(called  the  rule  in  Howe  v.  Lord  Dartmouth,  7  Ves. 
138  a)  is  that  where  a  residue  of  personal  property  is 
bequeathed  for  life,  with  remainder  over,  and  not 
specifically,  it  is  to  be  converted  into  the  three  per 
cents — (having  no  such  three  per  cents,  the  only  rule 
recognized  in  Massachusetts  as  obligatory  upon  a 
trustee  in  making  investments  is  that  he  shall  act  with 
good  faith  in  the  exercise  of  sound  discretion.  Har- 
vard V.  Amory,  9  Pick.  446.)  The  tenant  for  life  of 
a  bequest  of  the  residuum  is  to  be  allowed  as  from 
the  death  of  the  testator  the  income  of  such  parts  of 
the  personal  estate  as  were  at  his  death,  and  have  re- 
mained, in  a  state  of  investment  which  ought  to  be 
recognized  and  allowed  to  be  continued  by  a  court  of 
equity.  But  that  with  regard  to  those  parts  which 
were  not  at  his  death,  nor  have  been  since  in  such  a 
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state  of  investment  as  can  be  so  recognized,  they  must 
be  so  valued  as  at  a  period  of  one  year  after  his  death, 
and  interest  from  his  death  on  the  value  so  taken,  not 
exceeding  four  per  cent,  must  be  paid  to  the  tenant 
for  life.  2  Williams  on  Executors,  6  Amer.  ed., 
1498-9.  If  there  is  a  positive  direction  in  a  will  that 
the  trustee  shall  convert  the  personal  estate  into  gov- 
ernment or  real  securities,  and  hold  them  in  trust  for 
one  for  life  and  remainder  over,  the  cestui  que  trust 
for  life  is  entitled  to  receive  only  so  much  income  as 
would  have  arisen  from  the  personal  estate,  if  con- 
verted and  invested  within  a  year  after  the  testator's 
death.  Trustees  are  ordinarily  allowed  one  year  to 
convert  the  estate  into  the  securities  directed  by  the 
will.  Perry  on  Trusts,  (2d  ed.,)  §  548,  and  cases  cited. 
And  if  there  be  an  unconverted  security  bearing  a 
much  higher  rate  of  interest  they  cannot  pay  the 
whole  interest  so  arising  to  the  tenant  for  life ;  if  they 
do  they  will  be  liable  to  make  good  to  the  remainder, 
and  the  difference  between  what  should  have  been 
paid  under  the  above  rule  and  the  sum  actually  paid. 
Id.,  citing  Dimes  v.  Scott,  4  Buss.  195 ;  2  Jarm.  on 
Wills,  202  (5th  Am.  ed.) 

Applying  these  rules  so  far  as  pertinent  to  the  facts 
as  presented,  it  having  been  determined  in  this  case 
by  the  Supreme  Court,  apparently  in  conflict  with  the 
dictum  in  Thorn  v.  Garner,  supra^  that  the  legacy  al- 
though not  given  out  of  the  residue,  is  given  for  the 
support  of  Mrs.  Schermerhorn,  who  was  an  adult  mar- 
ried woman,  she  is  entitled  to  such  interest  from  the 
death  of  the  testator  as  the  fund  if  invested  as  he  di* 
rected  would  have  produced.     No  question,  however, 
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as  to  past  payments  is  here  involved,  the  only  one  to 
be  considered  being  the  amount  which  should  be  paid 
to  her  for  the  quarter  ending  August  13th  last.     Of 
the  whole  amount  in  the  hands  of  the  administrator, 
$50,298  he  left  in  cash  has  been  invested  in  the  U.  S. 
four  per  cent  consols  of  the  face  value  of  $40,400, 
which  therefore  costs  124  per  cent,  yielding  an  annual 
interest  of  $1,616  or  about  3t%V   per  cent  on  the 
amount  so  invested.     The  balance  of  the  fund  on  hand 
still  remains  in  the  securities  in  which  it  was  invested 
by  the  testator  which  are  of  a  character  not  recog- 
nized by  the  courts,  amounting  at  par  to  $219,000, 
(estimated  present  value  $223,124.)     This  sum  at  four 
per  cent  would  produce  an  income  of  $8,760,  but  it 
actually  yielded  $10,410,  but  a  portion  of  it  ($140,000) 
was  subject  to  taxation,  and  the  administrator  paid  on 
account  thereof  the  sum  of  $2,800 ;  thus  making  the 
net  income  $7,610  or  $1,150  less  than  the  four  per 
cent  rate  would  have  made.     Let  us  now  see  what  in- 
terest would  have  been  earned  for  the  beneficiary  if 
the  securities  had  been  converted   into   bonds  and 
mortgages.     The  affidavits  are  somewhat  conflicting 
as  to  current  rates  of  interest  on  investments  of  that 
description.     It  seems  doubtful  if  they  would  exceed 
five  per  cent,  but  giving  to  the  beneficiary  the  benefit 
of  the  doubt  and  fixing  the  average  rate  at  about  five 
and  one  half,  the  principal  would  be  subject  to  a  tax 
of  about  two  per  cent  and  thus  it  would  net  only  three 
and  a  half  per  cent,  or  $7,665,  on  the  $219,000.     Thus 
if  the  fund  for  the  benefit  of  this  legatee  had  been  in- 
vested in  either  of  the  modes  mentioned  and  as  di- 
rected by  the  testator,  the  net  interest  to  which  she 
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would  be  entitled,  to  wit  SAV  on  the  cost  of  the  gov- 
ernment bonds  and  Si  on  mortgages,  could  not  exceed 
three  and  one  half  per  cent,  about  the  rate  actually 
earned  on  the  whole.  As  to  the  producing  character 
of  the  alternative  investments  of  city  bonds  and  state 
stocks,  no  evidence  is  furnished,  but  it  is  fair  to  assume 
that  they  would  have  yielded  no  greater  rate  of  inter- 
est. 

It  does  not  seem  to  be  necessary  here  to  go  into 
the  question  deter^iined  by  Farwell  v.  Tweddle,  10 
Abb.  iV.  C.  94,  where  it  was  held  that  a  trustee  in- 
vesting in  government  bonds  at  a  premium,  should 
retain  a  certain  portion  of  the  interest  to  make  up  the 
difference  between  the  cost  and  the  amount  received 
at  maturity.  Here  no  portion  of  the  fund  or  securi- 
ties held  has  been  set  apart  for  any  of  the  beneficia- 
ries, and  no  conversion  of  the  securities  held  by  the 
testator  in  his  lifetime  has  been  made,  doubtless  be- 
cause of  the  contest  pending  in  relation  to  the  validity 
of  the  will.  Had  they  been  converted  and  invested 
and  the  fund  for  the  benefit  of  Mrs.  Schermerhorn 
been  set  apart  in  government  bonds,  the  question 
above  disposed  of  might  have  been  properly  raised ; 
.but  as  it  stands  she  has  no  more  interest  in  that  in- 
vestment than  any  other  beneficiary.  And  still  it  is, 
to  a  certain  extent,  a  proper  subject  for  consideration. 

The  conclusion  is  that  the  administrator  was  justi- 
fied in  declining  to  comply  with  the  order  directing 
the  payment  of  $450,  and  that  such  order  should  have 
directed  the  payment  of  $262.50,  only  for  the  quarter 
covered  by  that  order,  which  is  in  effect,  allowing  her 
Vol.  n— 25 
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interest  on  the  fund  at  the  rate  of  three  and  one  half 
per  cent. 

The  order  should  be  modified  accordingly. 


<•••» 


Orange  County.— Hon.  ROSWELL  C.  COLEMAN, 

Surrogate. — September,  1890. 


• 
Matter  of  Brown. 


In  the  matter  of  the  application  of  Leander  L.  Purdy 
and  others  for  letters  of  administration  with  the 
will  annexed  of  the  goods,  chattels  and  credits  of 
Harriet  Brown,  deceased. 

Upon  the  death  of  a  residuary  legatee  after  the  death  of  testator  but  be- 
fore the  will  is  admitted  to  probate,  the  right  to  take  out  letters  of  ad- 
ministration with  the  will  annexed  on  the  estate  of  testator  passes,  not 
to  the  representatives  of  the  residuary  legatee,  but  to  the  next  class 
named  in  the  statute,  (Ck>de  Civ.  Proc.,  §  2043,)  to  wit;  to  principal  and 
specific  legatees. 

Application  by  Leander  L.  Purdy,  Charles  G.  Dill, 
Gilbert  Brown  and  Effie  A.  Miller,  for  letters  of  ad-, 
ministration  with  the  will  annexed  on  the  estate  of 
Harriet  Brown,  deceased. 

JoHif  L.  WiQOiNB,  for  petitioner,  LsAimEB  L.  Purot. 
^    William  D.  Mills,  for  petitioner,  Gilbert  Bbowit. 
C.  G.  Dill,  for  petitioner,  Effie  A.  Milleb. 

The    Surrogate.  —  Harriet    Brown    died  Decern- 
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ber  10th,  1889,  a  resident  of  this  county,  leaving  a 
will,  which  has  recently  been  admitted  to  probate,  in 
and  by  which  her  sister,  Dolly  J.  Brown,  was  made 
her  sole  legatee  and  sole  executor.  The  sister  sur- 
vived the  testatrix,  but  died  before  the  will  was  ad- 
mitted to  probate.  Applications  for  letters  of  admin- 
istration with  the  will  annexed  have  been  filed  by 
Leander  L.  Purdy,  the  administrator  with  the  will  an- 
nexed of  the  said  Dolly  J.  Brown,  deceased ;  by 
Charles  G.  Dill,  the  executor,  etc.,  of  Maria  Brown, 
another  deceased  sister ;  by  Gilbert  Brown,  the  only 
brother  of  the  said  Harriet  Brown,  and  by  Effie  A. 
Miller,  a  niece.  There  are  other  next  of  kin  living, 
but  none  so  near  related  to  the  testatrix  as  the  brother 
Gilbert.  Section  2643  of  the  Code  of  Civil  Procedure 
provides  who  must  be  apppointed  by  the  Surrogate. 
First,  residuary  legatees,  next,  principal  or  specific 
legatees,  and  next,  one  or  more  of  the  next  of  kin. 
It  is  claimed  on  behalf  of  the  applicant,  Purdy,  that, 
as  the  representative  of  the  residuary  legatee,  he  is 
first  entitled  to  the  appointment,  and  on  behalf  of  the 
brother  it  is  claimed  that  the  residuary  legatee  being 
dead,  and  there  being  no  other  legatees,  the  right  to 
the  administration  belongs  to  the  third  class  of  persons 
designated  by  the  section,  the  next  of  kin,  and  that  in 
that  class  he  is  first  entitled,  the  others  being  nephews 
and  nieces  or  their  decedents.  The  rule  in  English 
courts  undoubtedly  was  and  still  is  that,  "  where  the 
residuary  legatee  survives  the  testator  and  has  a  ben- 
eficial interest,  his  representative  has  the  same  right 
to  administration  earn  teatamenio  annexo  as  the  resid- 
uary legatee  himself,  and  is  therefore  entitled  to  ad- 
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ministration  in  preference  to  the  next  of  kin,  or  to 
legatees."  Williams  on  Executors,  465,  original  pag- 
ing. So  strong  have  been  the  efforts  of  those  courts 
that  the  right  of  administration  should  follow  the  right 
of  property,  that  in  some  cases  where  the  statute  ex- 
pressly gave  the  right  of  administration  to  the  next 
of  kin  the  courts  have  held  that  the  spirit  of  the  act 
excluded  the  next  of  kin  where  there  is  a  residuary 
legatee.  Id.  464.  And  the  courts  in  this  state  were 
at  first  inclined  to  give  the  same  construction  to  the 
statute  designating  who  are  entitled  to  administration 
and  administration  with  the  will  annexed.  Public 
Administrator  v.  Watts,  1  Paige,  382 ;  Public  Admin- 
istrator V.  Peters,  1  Bradf.  100;  Willard  on  Execu- 
tors, 195;  Dayton  Sur.  235.  But  in  the  case  of 
Lathrop  v.  Smith,  35  Barb,  64,  affirmed  in  24  N.  T, 
417,  it  was  held  that  the  next  of  kin  were  entitled 
under  the  statute  to  administration,  although  not  en- 
titled to  share  in  the  distribution  of  the  estate.  And 
in  Kircheis  v.  Scheig,  3  Redf.  277,  the  Surrogate  of 
New  York  county,  upon  the  authority  of  Lathrop  v. 
Smith,  held  the  same  way  in  the  case  of  administra- 
tion with  the  will  annexed,  and  the  same  rule  of  con- 
struction was  again  applied  in  Butler  v.  Perrott,  1 
Dem.  9.  The  counsel  for  Mr.  Purdy  claims  that  the 
case  of  Kircheis  v.  Scheig,  supra,  is  not  authority  in 
this  case,  because  the  moving  party  in  that  case  was 
the  legatee  of  the  deceased  residuary  legatee,  and  not 
the  deceased  residuary  legatee's  executor  or  adminis- 
trator, and  therefore  not  within  the  English  rule ;  and, 
further,  that  a  different  rule  applies  in  cases  of  ad- 
ministration with  will  annexed  from  that  of  ordinary 
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administration.  The  only  instance  that  I  recall  in 
this  state  where  one  occupying  a  representative  ca- 
pacity is  entitled  to  administration  upon  another's  es- 
tate in  the  right  of  the  person  whom  he  represents  is 
in  the  case  of  a  guardian  of  a  minor,  and  then  it  is 
because  of  a  statute  giving  that  right.  4  Rev.  St. 
(8th  ed.),  p.  2253,  §  33.  At  the  time  of  the  decision 
of  Eircheis  v.  Scheig,  in  1878,  section  14  of  2  Rev.  St., 
p.  71,  was  in  force,  and  provided  that  letters  with  the 
will  annexed  shall  be  granted  in  the  same  manner 
and  under  the  same  regulations  as  letters  of  adminis- 
tration in  cases  of  intestacy.  This  section  was  re- 
pealed by  chapter  245  of  the  Laws  of  1880,  and 
provision  was  made  by  section  2643  of  the  Code  of 
Civil  Procedure  regulating  the  issuing  of  such  letters, 
which  does  not  include  any  provision  similar  to  that 
just  quoted.  However,  it  seems  to  me  that  the  same 
reasoning  by  which  Judge  Davies,  in  the  opinion  in 
Lathrop  v.  Smith,  supra,  reached  the  conclusion  that 
administration  must  be  granted  in  the  order  men- 
tioned  by  the  statute,  although  by  so  doing  it  may,  in 
some  circumstances,  give  the  letters  to  one  who  has 
no  distributive  interest  in  the  estate,  applies  with 
equal  force  to  this  section  of  the  Code,  which  provides 
that  the  Surrogate  must  issue  letters  to  the  persons 
there  designated  in  the  order  prescribed ;  and  if  it 
shall  happen  that  there  were  none  of  the  first  class,  or 
if  there  have  been  such,  but  who  are  not,  at  the  time 
of  the  application,  then  the  right  passes  to  the  next 
class,  and  not  to  the  representatives  of  the  deceased 
of  the  first  class.  Letters  will  therefore  be  granted 
Gilbert  Brown. 
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Chautauqua  County.— Hon.  DANIEL  SHERMAN, 

SuBEOGATB. — September,  1890. 

Matter  of  Gilbert. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Edwin  S.  Gilbert  and  Milo  0.  Gilbert,  ex- 
ecutors of  the  will  of  Oronso  S.  Gilbert,  de- 
ceased. 


By  bis  will  testator  gave  to  his  wife  all  his  property,  to  have,  hold,  possess, 
use  and  control  the  same  for  her  own  personal  benefit  during  her  life, 
and  at  her  death  all  that  might  then  remain  to  seven  specified  children. 
The  executors  were  given  full  power  and  authority  to  sell  and  convey 
any  portion  of  the  real  estate,  on  condition  that  such  sale  be  approved 
of  and  concurred  in  by  testator's  wife.  The  will  also  provided  that 
the  appointment  of  appraisers  at  testator's  death  should  not  be  re- 
quired, that  the  whole  management  of  the  property  should  immediate- 
ly vest  in  the  wife,  and  be  subject  to  her  absolute  control  during  her 
life  and  that  she  should  not  be  subject  to  any  accounting  therefor. 
Held^  that  the  wife  took  only  a  life  interest  and  use  of  the  property  of 
testator,  to  hold  the  same  in  trust  for  her  necessary  support  and  main- 
tenance; that  the  provisions  declaring  the  estate  not  subject  to  an  ac- 
counting were  nugatory  and  void,  as  contrary  to  law  and  to  the  wh<de 
text  of  the  will. 

Judicial  settlement  of  the  account  of  the  executors 
of  the  will  of  Oronso  S.  Gilbert,  deceased. 

Norman  M.  Allek,  for  Hklbna  M.  Oilbebt,  Geobge  C.  6ii.bkbt 
coid  Lena  W.  Gilbbbt. 

T.  A.  Case  and  J.  E.  Hazard,  for  Edwin  S.  Gilbert,  Milo  O.  Giii- 
BBBT,  Jambs  A.  Gilbert,  Joseph  C.  Gilbert  and  Josbphinb  BsmxET. 

The  Surrogate. — The  testator  died  April  21, 1888, 
leaving  Helena  L.  Gilbert,  his  widow,  Edwin  S.  Gil- 
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bert,  Milo  0.  Gilbert,  James  A.  Gilbert,  and  Joseph  C. 
Gilbert,  sons,  and  Josephine  Bentley,  daughter  of  his 
former  deceased  wife,  and  George  C.  Gilbert,  son,  of 
fuU  ag6,  and  Lena  W.  Gilbert,  daughter,  aged  15 
years,  children  by  his  said  widow,  Helena,  him  sur- 
viving. He  died  seised  of  unencumbered  real  estate, 
consisting  of  several  improved  farms  containing  330 
acres,  in  Chautauqua  county,  of  the  value  of  $8,000, 
and  owning  personal  property  of  the  value  of  $5,500, 
and  owing  debts  not  exceeding  $2,000.  He  made  his 
will,  dated  March  31,  1888,  probated  May  28,  same 
year,  and  appointed  his  two  eldest  sons  by  his  first 
wife,  said  Edwin  and  Milo,  executors  thereof,  of  which 
will  the  following  is  a  copy,  not  including  the  formal 
parts :  "  First.  After  all  my  lawful  debts  are  paid  and 
discharged,  1  give,  devise,  and  bequeath  to  my  wife, 
Helena  L.  Gilbert,  all  my  property,  both  real  and  per- 
sonal, to  have,  hold,  possess,  use,  and  control  for  her 
own  personal  benefit  during  the  term  of  her  natural 
life.  Second.  At  the  event  of  the  decease  of  my  said 
wife,  Helena,  I  give,  devise,  and  bequeath  all  that 
may  then  remain  of  my  said  estate  to  my  following 
named  children,  share  and  share  alike,  to  wit :  Edwin 
S.  Gilbert,  Milo  0.  Gilbert,  James  A.  Gilbert,  Jose- 
phine Bentley,  Joseph  C.  Gilbert,  Geor^  C  Gilbert, 
and  Lena  W.  Gilbert.  Third,  i  fcereby  give  and  grant 
to  my  executflm,  hereinafter  named,  full  power  and 
au&ority  to  sell  and  convey  any  portion  of  the  real 
estate  of  which  I  may  die  seised :  provided,  however, 
that  such  sale  shall  first  be  approved  and  concurred 
in  by  my  said  wife,  Helena,  and  shall  be  deemed  by 
my  said  executors  for  the  best  interest  of  my  said  es- 
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tate.  Fourth.  Nothing  herein  contained  shall  require 
the  appointment  of  any  appraisers  of  my  said  estate 
at  the  event  of  my  decease.  But  my  whole  property, 
its  management  and  use,  shall  immediately  veeft  in  my 
said  wife,  and  be  subject  to  her  absolute  control  dur- 
ing her  lifetime,  and  she  shall  not  be  subject  to  any 
accounting  therefor." 

It  is  claimed  by  the  learned  counsel  for  said  Helena 
L.  Gilbert,  widow,  George  C.  Gilbert,  son,  and  by  the 
special  guardian  and  counsel  for  said  Lena,  minor,  be- 
ing children  of  the  testator  by  his  said  second  wife, 
that  such  will  gives  to  the  widow  the  absolute  title  to 
all  the  said  real  and  personal  estate,  after  payment  of 
debts,  funeral  expenses,  and  expenses  of  administra- 
tion, and  that  the  use  and  possession  of  same  was  not 
limited  to  her  life,  and  cite  the  following  authorities : 
Campbell  v.  Beaumont,  91  i^.  JT.  465 ;  Van  Home  v. 
Campbell,  100  N.  T.  287 ;  Clarke  v.  Leupp,  88  N.  Y. 
228 ;  Roseboom  v.  Roseboom,  81  JN'/Y.  366 ;  Griswold 
V.  Warner,  51  ITun,  12 ;  Leggett  v.  Firth,  53  JETun, 
152.  It  is  claimed  by  the  counsel  for  the  execu- 
tors and  other  children  by  the  first  wife  of  the  testator, 
that  the  testator  intended  to  and  did  by  his  will  give 
to  his  widow  only  the  use  of  his  property,  real  and 
personal,  after  paying  debts,  funeral  expenses,  and 
expenses  of  administration,  during  her  natual  life,  for 
her  necessary  support  and  maintenance,  and  at  her 
death  the  remainder  of  his  estate  to  his  seven  children, 
legatees  named  in  his  will,  share  and  share  alike,  and 
cite  the  following  authorities:  Simpson  v.  French, 
6  Bern.  108;  Matter  of  Verplanck,  91  iVT.  T.  439; 
Matter  of  Westcott,  16  8t  Bep.  286 ;  Wager  v.  Wa- 
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ger,  96  N.  T.  164 ;  Taggart  v.  Murray,  53  N.  F.  233 ; 
Van  Vechten  v.  Keator,  63  iV.  T.  52 ;  McKeown  v. 
Officer,  6  N.  T.  Supp.  201 ;  Matter  of  Fuller,  16 
Civ.  Proc.  Rep.  412;  Black  v.  Williams,  51  jETwn, 
280 ;  Terry  v.  Wiggins,  47  N,  T.  512 ;  Greyston  v. 
Clark,  41  Hurij  125 ;  Rose  v.  Hatch,  55  Hun,  457* 
While  these  authorities  illustrate  the  general  well- 
established  principles  governing  the  construction  of 
wills,  not  one  of  them  fully  covers  the  exceptional 
state  of  facts  and  circumstances  to  be  considered  in 
arriving  at  the  real  intention  of  the  testator  by  this 
remarkable  instrument.  He  made  his  will  only  a  few 
days  prior  to  his  death.  He  left  five  children  by  his 
first  wife,  and  two  by  his  last.  His  family  relations 
had  always  been  pleasant,  there  being  apparently  no 
petty  jealousy  existing  between  his  two  sets  of  chil- 
dren, all  of  whom  were  well  brought  up  and  respecta- 
ble. He  had  apparently  no  partiality  for  any  of  them. 
By  their  aid  he  had  accumulated  a  handsome  proper- 
ty. By  the  first  paragraph  of  his  will  he  gave  the 
use  of  all  his  property  to  his  wife  during  her  life,  an 
ample  provision  for  her,  and  emphasized  his  intention 
by  saying  that  such  use  was  "  for  her  own  personal 
benefit  during  the  term  of  her  natural  life."  By  the 
second  paragraph  of  his  will  he  gave  all  that  might 
remain  of  his  estate  at  her  death  to  his  seven  children, 
naming  each,  share  and  share  alike.  By  the  third 
clause  of  his  will  he  gave  to  his  two  eldest  sons,  exec- 
utors, full  authority  to  sell  and  convey  his  real  estate, 
with  the  concurrence  of  his  widow,  and  convert  the 
same  into  money  as  might  be  deemed  by  them  to  be  for 
the  best  interest  of  the  said  estate.     The  extraordinary 


894    CASES  IN  THE  SURROGATES'  COURTS. 

MATTEB  OF  GILBERT. 

provisions  of  his  will  are  in  the  fourth  clause,  which 
provides  that  no  appraisement  of  his  property  shall  be 
required  at  his  death ;  but  that  his  whole  property, 
its  management  and  use,  shall  immediately  vest  in  his 
said  wife  and  be  subject  to  her  absolute  control  during 
her  lifetime,  and  that  she  should  not  be  subject  to  any 
accounting  therefor. 

1  have  ordered  an  appraisal  of  the  personal  proper- 
ty, which  has  been  made  and  filed,  and  hold  that  the 
clause  declaring  that  she  shall  not  be  subject  to  any 
accounting  for  the  property  of  her  deceased  husband 
is  nugatory  and  void,  as  against  the  policy  of  the  law 
and  contrary  to  the  whole  context  of  the  will.  The 
case  of  Smith  v.  Bell,  6  Pet  68,  in  which  the  very 
learned  Chief  Justice  Marshall,  of  the  United  States 
Supreme  Court,  writes  the  opinion,  appears  to  cover 
the  whole  line  of  legal  controversy  and  argument  in 
this  case,  and  such  authority  is  approved  by  our  own 
Court  of  Appeals  in  the  very  recent  case  of  Crozier  v. 
Bray,  120  N.  T.  366.  The  case  quoted  and  decided 
by  the  United  States  Supreme  Court  came  up  from 
the  seventh  circuit  and  district  court  of  East  Tennes- 
see ;  the  property  involved  being  goods  and  chattels 
consisting  of  a  negro  woman  and  her  four  children, 
all  slaves.  The  will  gave  to  testator's  wife  all  his  per- 
sonal estate  "  to  and  for  her  own  use,  benefit  and  dis- 
posal, absolutely;  the  remainder  of  the  said  estate 
after  her  decease,  to  be  for  the  use  of  the  said  Jesse 
Goodwin "  son  of  the  testator.  The  court  held  that 
the  wife  took  an  estate  only  during  her  life,  and  the 
son  took  a  vested  remainder;  yet  in  that  case  the 
words  "  during  the  term  of  her  natural  life  "  and  "  dur- 
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ing  her  lifetime "  appearing  in  the  first  and  fourth 
clauses  of  this  will,  were  not  in  that  will,  but  the  court 
held  that  the  remainder  of  the  said  estate  after  the 
decease  of  his  wife,  to  be  for  the  use  of  the  said  Jesse 
Goodwin  were  equivalent  thereto.  I  direct  decree 
holding  that  the  widow  in  this  case  takes  only  a  life 
interest  and  use  of  the  personal  property  of  her  de- 
ceased husband,  to  hold  same  in  trust  for  her  neces- 
sary support  and  maintenance  during  life ;  and  it 
appearing  that  this  is  only  an  intermediate  account- 
ing, and  that  the  time  for  the  presentation  of  claims 
against  the  estate  has  not  yet  expired,  and  that  there 
are  debts  due  the  estate  not  paid,  and  all  parties  in- 
terested having  appeared  personally  or  by  attorney, 
and  consenting,  the  further  proceedings  herein  are 
adjourned  to  November  26,  1890,  and  all  questions 
relating  to  commissions  and  costs  of  the  respective 
parties  are  reserved  until  that  date. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

SlTRROGATE. — September,  1890. 

Matter  of  Monroe. 

In  the  matter  of  the  application  for  the  probate  of  the 
will  of  Thomas  J.  Monroe,  deceased. 

Testator  was  at  the  time  of  the  execution  of  his  will  about  seventy-three 
years  of  age.  He  was  very  feeble  in  body  and  had  been  for  several 
years  so  meutally  weak  as  to  be  unfit  to  give  testimony  in  a  legal  proceed- 
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ing.  He  had  sixteen  years  before  made  a  will  in  favor  of  his  wife  and 
her  niece,  with  both  of  whom  he  continued  on  aifectionate  terms.  To 
neither  of  them  had  he  expressed  any  intention  of  changing  his  will,  nor 
were  there  any  circumstances  which  might  naturally  lead  to  such  a 
change.  The  present  will,  which  was  drawn  up  under  the  direction  of 
proponent,  and  whose  execution  was  superintended  by  him,  left  every- 
thing to  him,  who  was  an  entire  stranger  in  blood.  It  stated  that  it  was 
made  to  reward  proponent  for  his  services  to  testator,  but  there  was 
no  proof  that  he  had  rendered  such  services.  At  the  time  of  the  exe- 
cution of  the  will,  proponent,  who  had  entire  charge  of  the  property 
of  testator,  had  obtained  complete  dominion  over  him,  and  sustained 
to  him  the  closest  confidential  relationship.  Although  opportunity 
was  offered  him,  proponent  did  not  explain  the  suspicious  circumstances 
surrounding  his  conduct.  Heldt  that  in  such  case  the  law  presumes 
undue  influence,  and  that  it  was  incumbent  upon  the  proponent  to  sat- 
isfy the  court  that  undue  influence  had  not  been  exerted.  Further 
heldy  that  in  the  absence  of  such  proof  by  proponent  the  will  would 
not  he  admitted  to  probate. 
Legal  advice  given  in  casual  conversations  in  the  street  for  which  compen- 
sation is  neither  asked  for  nor  expected,  is  not  a  privileged  communi- 
cation. 

Application  for  the  probate  of  a  paper  alleged  to 
be  the  will  of  Thomas  J.  Monroe,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

Ebastus  F.  Bbown,  for  Georgb  C.  Guennell,  proponent. 

BooBAEM,  Haxilton  A  Bbckktt, /or  SusiB  M.  Page,  contestant 

Chablbb  a.  FiiAMMBB,  foT  Chabues  C.  Monbob,  and  otkerSf  conie*- 
tanta, 

Enevals  a  Pbbbt,  for  Edwabd  W.  Knbvals,  temporary  adminU' 
trator. 

The  Surrogate. — ^It  is  impossible  for  me  to  take 
the  time  from  other  equally  important  official  work 
that  would  be  necessary  to  write  my  review  of  the 
testimony  taken  in  this  case  by  an  assistant  to  the 
Surrogate.  The  record  is  enormous,  and  the  printed 
briefs  and  supplements  thereto  handed  up,  contain 
nearly  a  thousand  pages.     The  oral  argument  con* 
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sumed  seven  entire  days,  and  was  followed  by  me 
with  great  care  and  the  taking  of  copious  notes. 
The  industry  and  ability  of  contestants'  counsel  have 
been  extraordinary.  They  have  signally  aided  me  in 
my  efforts  to  rightly  decide  the  questions  involved. 
The  proponent's  counsel  has  labored  indefatigably,  and 
has  displayed  a  determination  to  leave  nothing  unsaid 
or  undone  which  might,  in  his  view,  properly  aid  his 
cause.  He  was  his  client's  chief  witness,  and  his  tes- 
timony is  saturated  with  the  bias,  prejudice  and  zeal 
in  his  client's  behalf,  justifiable  in  counsel,  but  un- 
worthy in  a  witness. 

I  have  reviewed  the  case  since  the  argument  with 
care,  and  have  given  close  study  of  the  briefs.  The 
objections  to  probate  of  the  paper  in  contest  are  all 
those  usuall}'^  made  to  put  in  issue  the  factum  of  a 
will.  The  allegation  of  Susie  Monroe  Page  by  her 
special  guardian  and  leading  counsel  for  the  contes- 
tants, that  the  paper  in  contest  "  was  obtained,  and 
the  execution,  re-execution  or  re-publication  thereof 
procured  by  and  secured  by  fraud,  circumvention  and 
undue  influence  practiced  upon  decedent  by  one 
George  Grennell,  the  sole  surviving  legatee  and  de- 
visee, executor,  trustee,  and  sole  beneficiary  under 
said  alleged  last  will  and  testament,  or  some  other 
person  or  persons  associated  with  said  Grennell,  or 
otherwise,  whose  names  are  at  present  unknown  to 
this  contestant,"  presents  the  question  which  seemed 
to  counsel  on  both  sides  to  be  the  only  one  in  the 
case,  and  I  agree.  The  formalities  required  by  law 
for  the  due  execution  of  wills  were  observed. 

For  several  years  before  the  execution  of  the  paper 
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in  contest  the  decedent,  an  old  man,  had  been  in  fail- 
ing health,  and  for  some  months  immediately  preced- 
ing the  execution  of  the  paper  he  was  broken  down, 
could  not  wait  upon  himself,  could  not  dress  himself 
mornings,  could  not  prepare  his  food  at  the  table,  and 
was  so  feeble  that  he  could  not  go  up  stairs  unless  a 
person  went  up  behind  him.  He  was  not  allowed  to 
go  down  cellar  because  his  attendant  was  afraid  he 
would  fall.  His  attendant,  a  woman,  after  August, 
1886,  stayed  and  put  him  to  bed  every  night,  and 
sometimes  stayed  as  late  as  two  o'clock  in  the  morn- 
ing. These  duties  were  performed  by  this  serving 
woman  until  he  died,  January  15, 1889,  in  his  seventy- 
fourth  year.  Credible  evidence  was  given  that  as  far 
back  as  1884  the  decedent  betrayed  such  mental  weak- 
ness and  decay  as  to  unfit  him  for  use  as  a  witness  in 
a  legal  proceeding.  He  was  married^  and  outlived  his 
wife  but  a  few  months,  who  was  at  the  time  he  exe- 
cuted the  paper  in  question  seriously  ill  and  very  near 
to  death,  as  he  and  his  friend,  the  proponent,  knew, 
and  she  died  July  20,  1888,  but  a  few  weeks  after  the 
pretended  re-execution  by  him  of  the  paper  in  ques- 
tion. She  had  been  living  apart  from  him  for  some 
months  with  her  niece  in  Williamsburg,  with  his  con- 
sent ;  her  absence  being  due  solely  to  an  attack  of 
sickness  while  on  a  visit  to  this  niece,  which  alone 
prevented  her  return,  and  such  sickness  resulted  in 
her  death.  During  all  this  time  her  husband  dis- 
played his  love  for  her  in  the  natural  way  of  solicitude 
and  providing  support  and  maintenance.  His  own 
poor  health  prevented  him  from  visiting  her.  In 
1873  he  made  a  will  in  favor  of  his  wife  and  his  niece. 
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This  will  was  made  in  triplicate,  and  one  part  was 
given  by  him  to  this  niece,  Mrs.  Blaisdell.  This  will 
was  consistent  with  his  affections  and  inclinations, 
and  was  pleasing  to  his  wife,  and  he  never  disclosed 
to  either  of  them  any  intention  to  change  it,  nor  did 
there  ever  arise  subsequent  to  its  execution  any  con- 
troversy between  him  and  them.  His  love  for  his 
wife  lasted  through  life,  and  in  his  last  days  he  ex- 
pressed the  wish  to  be  buried  by  her  side.  No  satis- 
factory reason  has  been  given  for  his  change  of  testa- 
mentary intent.  The  expressions  in  the  paper  in 
contest,  to  the  effect  that  the  entire  estate  should  go 
to  proponent  as  a  reward  for  his  services  to  decedent, 
are  not  sustained  by  proof  of  such  services.  The  pro- 
ponent is  a  stranger  to  the  blood  of  the  decedent,  and 
it  is  not  natural  that  he  should  have  been  selected  by 
him  as  the  person  to  receive  his  large  fortune.  The 
ties  of  blood  are  not  usually  disregarded,  and  when- 
ever they  are  the  act  is  deemed  unnatural,  and  a  sus- 
picion is  cast  upon  the  favored  stranger. 

The  paper  in  contest  was  practically  drawn  by  the 
proponent  himself,  and  its  execution  was  superintended 
by  him  at  a  time  when  he  had  obtained  complete  do- 
minion over  the  decedent,  and  sustained  to  him  the 
closest  of  confidential  relations,  and  was,  in  legal 
meaning,  holding  a  fiduciary  relation  to  him.  The 
preparation  of  the  contested  paper  by  proponent's 
attorney  and  witness,  at  his  request,  from  a  "  memo- 
randum "  or  "  draft "  furnished  by  him,  is  fairly  es- 
tablished. The  attorney  swears  that  he  returned  this 
"memo,"  or  "draft"  to  his  client,  and  the  client 
swears  that  he  did  not  do  so.     Between  them  this  im* 
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portant  paper  has  disappeared,  and  no  satisfactory 
account  of  it  has  been  given,  although  on  the  argu- 
ment proponent's  attorney  afl&rmed  that  the  propo- 
nent, who  was  then  present  in  court,  could  answer 
fully  in  regard  to  it.  I  gave  proponent  the  opportu- 
nity to  go  upon  the  stand  then  and  testify  to  me  on 
the  subject,  but  he  did  not  embrace  it.  The  charge 
made  against  the  proponent  is  very  serious,  and  one 
would  expect  him  to  meet  it  square  in  the  face.  In 
such  a  case  the  fullest  investigation  should  be  courted, 
and  all  technical  rules  of  evidence  might  well  be 
waived.  Any  other  course  by  a  person  charged  with 
having  defrauded  a  feeble  old  man  of  his  free  will  to 
his  own  enormous  advantage,  rightly  casts  suspicion 
upon  him,  and  strengthens  the  legal  presumption  that 
he  is  guilty.  The  professional  obligation  of  an  attor- 
ney to  keep  his  client's  confidence  is  grounded  on 
public  policy  and  good  morals,  and  is  made  impera- 
tive by  statute ;  but  in  a  case  of  this  kind  the  statute 
should  be  construed  with  liberality.  I  am  not  at  all 
satisfied  that  the  learned  assistant  to  the  Surrogate,  in 
some  of  his  rulings,  was  free  from  legal  error  in  sus- 
taining the  objections  made  on  behalf  of  proponent, 
who  was  personally  present,  to  the  evidence  of  the 
witness  who  claimed  to  be  his  attorney  because  he  had 
been  consulted  by  him  on  the  street  and  at  the  lunch 
table  about  drawing  a  will  for  decedent.  Sidewalk 
advice  from  attorneys  upon  legal  questions,  for  which 
no  compensation  is  asked  or  expected,  and  none  given 
except  a  luncheon,  should  not  be  regarded  as  a  privi- 
leged communication. 

Whatever  njay  be  thought  by  others  on  the  sub- 
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ject^  it  seems  to  me  that  in  a  case  like  this  there  is  a 
higher  law  that  should  have  compelled  the  proponent 
to  promptly  wa\ve  any  privilege,  and  thus  let  the 
whole  truth  be  known.  Any  other  course  on  his  part 
invites  and  justifies  unfavorable  comment.  At  this 
place  I  remark  that  proponent  earnestly  charged  this 
attorney  not  to  betray  him  to  decedent.  If  all  was 
frank  and  fair,  why  do  this  ?  This  attorney  had  been 
for  more  than  a  generation  the  trusted  counsellor  of 
decedent,  and  he  drew  his  will  of  1873.  He  had  also 
been  the  attorney  of  proponent  for  many  years.  If 
all  was  open  and  above  board  in  regard  to  this  pre- 
tended will,  why  was  he,  apparently,  excluded  from 
decedent's  counsels,  and  a  comparative  stranger  em- 
ployed by  proponent  at  his  own  expense  ?  When  a 
charge  such  as  that  made  against  this  proponent  is 
under  impartial  investigation,  the  respondent  should, 
it  seems  to  me,  display  the  utmost  frankness.  In  this 
case  such  has  not  been  his  conduct.  The  evidence 
convinces  me  that  he  early  formed  the  purpose  of 
procuring  from  decedent  a  will  in  his  own  favor,  and 
to  accomplish  his  design  he  bent  every  energy,  re- 
sorted to  artifice  and  cunning,  conspiracy  and  fraud. 
For  such  purpose  he  traded  upon  the  weaknesses,  both 
mental  and  physical,  of  the  decedent,  and  insidiously 
intruded  his  own  will  into  his  enfeebled  mind,  flattered 
his  more  than  childish  vanity  and  humored  his  caprices 
and  eccentricities,  and  thus  accomplished  his  object. 

The  kind  of  undue  influence  which  the  proponent 
exercised  over  this  decedent  is  aptly  described  by  the 
Court  of  Appeals  in  Marx  v.  McGlynn,  88  N.  T.  357  : 
"  That  is  where  the  mind  and  the  will  of  the  testator 
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have  been  overpowered  and  subjected  to  the  will  of 
another,  so  that  while  the  testator  willingly  and  intel- 
ligently executed  a  will,  yet  it  really  was  the  will  of 
another,  induced  by  the  overpowering  influence  exer^ 
cised  upon  a  weak  or  impaired  mind.  Such  a  will 
may  be  procured  by  working  upon  the  fears  or  the 
hopes  of  a  weak-minded  person ;  by  artful  and  cun- 
ning contrivances ;  by  constant  pressure,  persuasion 
and  effort,  so  that  the  mind  of  the  testator  is  not  left 
free  to  act  intelligently  and  understandingly." 

In  a  case  like  this  the  law  presumes  that  undue  in- 
fluence has  been  used,  and  it  is  incumbent  upon  the 
person  charged  with  using  it  to  satisfy  the  court  that 
he  did  not.  This  rule  of  decision  commends  itself  to 
one's  notions  of  natural  justice,  and  to  the  lay  mind 
it  is  wholesome  doctrine.  The  books  abound  in  cases 
afiirming  this  rule,  and  on  several  occasions  I  have 
called  attention  to  them  by  name.  It  does  not  seem 
necessary  to  do  so  again. 

It  is  needless  to  say  that  the  proponent  has  failed 
to  satisfy  me  that  the  paper  in  contest  is  not  really 
his  own  will,  procured  by  his  undue  influence  over  the 
decedent. 

The  paper  propounded  must  be  rejected.  The  costs 
of  the  proceeding  are  charged  against  the  proponent 
personally. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 
SuBBOGATB.— September,  1890. 

Matter  of  Reed. 

In  the  matter  of  the  application  for  the  probate  of  the 
wUl  of  William  A.  Reed,  deceased. 

The  will  of  testator  was  executed  June  16,  1887.  It  complied  with  the 
statutory  requirements  as  to  execution  and  the  witnesses  testified  to 
the  essential  facts,  and  that  testator  was  at  the  time  of  such  execor 
tion  perfectly  sober  and  rational.  At  various  times  prior  to  the  exe- 
eution  of  the  instrument,  extending  over  a  period  of  about  four  years, 
testator  was  much  addicted  to  drink.  In  July,  1885,  a  jHry  found  him 
to  be  a  habitual  drunkard,  and  tliat  he  had  been  such  for  two  years. 
He  was  committed  to  a  State  Asylum  for  the  Insane  where  he  remained 
about  eleven  months,  being  then  released  on  trial,  but  was  re-committed 
to  the  asylum  until  the  further  order  of  the  court.  Being  released 
finally,  his  bad  habits  continued  in  1887.  He  was  twice  committed  for 
drunkenness  to  the  Penitentiary  on  BlackwelPs  Island  in  the  first  part 
of  May,  1887,  and  had  only  been  dischai^ed  from  the  island  the  day 
before  the  execution  of  the  will.  The  will  bequeathed  and  devised 
his  entire  property  to  a  nephew  from  whom,  and  from  whose  family, 
he  had  received  kindness.  After  the  execution  of  the  will  his  bad 
habits  returned,  and  in  1889  he  was  several  times  admitted  to  hospitals 
suffering  from  alcoholism.  He  died  December  20,  1889.  There  was 
nothing  to  show  undue  influence  except  the  fact  that  the  present  will, 
as  well  as  a  previous  one,  was  written  under  the  direction  of  the  sole 
legatee.  During  the  two  years  and  a  half  intervening  between  the  ex- 
ecution of  the  will  and  his  death,  testator  made  several  declarations 
'  that  the  will  conformed  to  his  wishes.  Heldj  that  these  facts  furnished 
no  proof  of  mental  incompetency  or  undue  influence,  and  that  the  will 
should  be  admitted  to  probate. 

A  drunkard  may  make  a  valid  will  even  if  at  the  time  of  its  execution  he 
is  under  the  influence  of  liquor,  provided  he  comprehends  the  nature, 
extent  and  disposition  of  his  estate,  his  relations  to  those  who  have, 
or  who  might  have,  a  claim  upon  his  bounty,  and  is  free  from  undue 
influence,  fraud  or  coercion. 

Application  for  the  probate  of  the  will  of  William 
A.  Reed^  deceased. 
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The  facts  appear  in  the  opinion  of  the  Surrogate. 

Alfbsd  W.  Kiddle,  for  pro/ponenJt. 
William  P.  Wilson,  for  coidentanU 
JuuuB  M.  Mater,  for  legatee. 
E.  J.  KiTAUEB,  special  ^tardton. 

The  Surrogate. — The  paper  propounded  as  the 
will  was  executed  June  16,  1887.  By  it  the  dece- 
dent bequeaths  his  estate  to  a  nephew,  T.  Eugene 
Smith.  Objections  were  filed  by  John  0.  S.  Reed,  a 
nephew,  and  by  the  special  guardian  of  Margaret  E. 
Reed,  a  niece,  who  are  named  as  legatees  under  a  will 
executed  on  the  22d  of  March,  1887,  less  than  three 
months  before.  The  objections  alleged  are  non- 
execution,  mental  incompetency,  circumvention,  un- 
due influence,  constraint  and  coercion. 

The  instrument  was  properly  executed.  Each  sub- 
scribing witness  testifies  to  facts  essential  to  the  exe- 
cution, though  there  are  slight  differences  of  statement 
as  to  the  manner  in  which  the  declaration  was  made. 
While  Salmon,  one  of  the  witnesses,  first  swore  that 
the  word  "  will "  was  not  used  at  the  time,  he  after- 
wards recollected  that  it  was.  It  does  not  appear  thajb 
the  paper  was  read  to  or  by  the  decedent  at  the  time, 
but  there  is  sufficient  evidence  in  the  case  to  justify 
the  belief  that  he  knew  its  contents. 

The  allegation  of  mental  incompetency  is  based 
upon  the  fact  that  the  decedent  was  addicted  to  the 
excessive  use  of  intoxicating  liquors,  of  which  there 
is  abundant  proof,  his  appetite  being  so  strong  that  at 
times  he  was  powerless  to  resist  it,  and  at  different 
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periods  in  the  latter  part  of  his  life,  by  reason  of  his 
weakness,  he  was  arrested  and  committed  to  public 
institutions.     He  died  December  28,  1889. 

A  drunkard  may  make  a  valid  will,  even  if  at  the 
time  of  the  execution  of  the  instrument  he  is  under 
the  influence  of  liquor,  provided  he  comprehends  the 
nature,  extent  and  the  disposition  of  his  estate,  his 
relations  to  those  who  have  or  might  have  a  claim 
upon  his  bounty,  and  is  free  from  undue  influence, 
fraud  or  coercion.  Peck  v.  Gary,  27  If.  Y.9  \  Gardi- 
ner v.  Gardiner,  22  Wend.  526 ;  Van  Wyck  v.  Brash- 
er, 87  N.  T.  260. 

The  testimony  of  the  subscribing  witness,  Salmon, 
is  that  the  testator  was,  at  the  time  the  will  was  exe- 
cuted, quietly  and  neatly  attired,  presented  a  good 
appearance,  seemed  perfectly  rational,  and  he  discov- 
ered  no  odor  of  liquor  about  him  and  saw  nothing  to 
lead  him  to  doubt  that  he  was  perfectly  sober.  The 
witness  was  a  student  in  the  law  office  of  Smith  & 
Vosburgh,  of  which  firm  the  sole  legatee  was  a  mem- 
ber. He  had  seen  the  decedent  previously,  but  he 
had  no  acquaintance  with  him.  Spillane,  the  other 
witness,  was  a  notary  public,  having  an  office  in  the 
same  building,  and  he  had  known  the  decedent  by 
sight,  having  often  seen  him  going  up  and  down  in 
the  elevator,  and  he  states  that  he  appeared  to  be 
**  perfectly  rational,  a  decent  and  respectable  looking 
man  and  a  gentleman."  The  facts  that  transpired  on 
the  occasion  of  the  execution  are  consistent  with  the 
inferences  of  the  two  witnesses.  It  is  certain  that 
for  about  three  weeks  previously  he  had  had  no  op- 
portunity to  indulge  in  liquor,  as  he  was  confined  in 
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an  institution  until  the  day  before  the  paper  was  ex^ 
ecuted. 

But  the  question  of  his  habits,  of  drinking  haye  an 
important  bearing  in  considering  the  allegation  of  un- 
due influence  in  the  procurement  of  the  will,  and  in 
this  aspect  I  must  consider  the  extent  to  which  he  wad 
addicted  to  the  vice.  In  July,  1884,  he  took  up  his 
residence  at  El  Mora,  New  Jersey,  with  Mrs.  Seed, 
the  widow  of  his  brother,  and  he  remained  much  of 
the  time  until  the  early  part  of  May,  1887.  Mrs. 
Reed  testifies  that  he  would  go  on  protracted  sprees. 
In  July,  1885,  a  judicial  inquiry  was  had  in  respect  to 
his  habits,  and  on  August  14th  of  that  year  a  jury 
found  him  to  be  an  habitual  drunkard  and  incapable 
of  controlling  and  managing  himself,  and  that  he  had 
been  so  for  two  years.  These  proceedings  were  con- 
firmed on  the  25th  of  that  month,  and,  subsequently, 
letters  of  guardianship  were  issued  to  Mrs.  Reed's  son, 
John  0.  S.  Reed,  one  of  the  contestants,  on  whose  ap- 
plication the  chancellor,  on  December  26th,  1885,  di- 
rected the  guardian  to  place  him  in  a  State  Asylum 
for  the  Insane.  He  was  subsequently  released  on 
trial,  June  8,  1886.  Later  in  the  same  month,  fur- 
ther application  was  made  to  the  chancellor  by  the 
guardian,  setting  forth  that  since  his  release  the  dece- 
dent had  been  continuously  intoxicated,  had  lost  his 
clothing,  and  was  unable  to  take  care  of  himself,  and 
praying  for  a  decree  to  commit  him  to  the  State  Asy- 
lum at  Morris  Plains.  In  support  of  the  petition  was 
the  affidavit  of  T.  Eugene  Smith,  the  sole  legatee  un- 
der the  will  in  question,  stating  that,  on  the  19th  of 
June,  the  deceased  had  appeared  at  his  residence  in 
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aa  intoxicated  condition  and  had  been  continuously 
intoxicated  since,  had  pledged  his  clothing,  and  depo- 
nent believed  him  to  be  utterly  incompetent  to  take 
eare  of  himself.  On  June  24, 1886,  he  was  committed 
to  the  asylum  until  the  further  order  of  the  court. 

Mrs.  Eeed  states  that  in  the  early  part  of  May, 
1887,  the  decedent  left  her  house  in  an  intoxicated 
condition.  On  the  8th  of  May,  as  appears  by  official 
records,  he  was  committed  to  the  Work  House  on 
Blackwell's  Island  for  ten  days  for  intoxication,  and 
was  discharged  May  17th.  He  stated  at  the  time  of 
his  commitment  he  was  born  in  the  United  States, 
was  a  clerk  by  occupation,  single,  a  Protestant,  44 
years  of  age,  and  had  been  committed  five  times  pre- 
viously. The  records  of  the  Work  House  show,  also, 
that  on  May  25th,  one  Michael  Reardon  was  committed 
in  default  of  ^400  bail,  for  disorderly  conduct,  for  one 
month,  but  was  discharged  June  15th.  This  was  the 
day  preceding  the  date  of  the  will.  He  gave  his  res- 
idence as  Elizabeth,  his  occupation  that  of  teacher, 
single,  a  Protestant,  44  years  of  age,  and  he  stated 
that  he  had  been  committed  four  times  previously. 
The  identity  of  the  decedent  with  Reardon  seems  es- 
tablished by  his  own  statement  to  Eugene  Smith,  that 
he  had  been  committed  to  the  Island  under  the  name 
of  Michael  B.  Smith,  remembering  only  the  initial  let- 
ter of  the  last  name,  but  the  description  of  his  profes- 
sion, his  age  and  residence,  conforms  generally  to  the 
facts  shown  in  the  case,  and  I  have  no  doubt  that 
Reardon  and  Reed  were  one  and  the  same.  Subse- 
quently,  in  the  summer  of  1887,  the  decedent  frac- 
tured his  leg,  and  was  at  the  house  of  Eugene  Smith's 
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father.  When  he  had  sufficiently  recovered,  during 
the  absence  of  Mrs.  Smith  in  Europe,  he  purchased 
the  supplies  for  the  household,  and  the  uniform  testis 
mony  is  that  he  continued  sober  until  the  first  day  of 
October,  1887,  when  the  witness  Palmiera,  a  student 
in  the  office  of  Smith  &  Yosburgh,  first  saw  him,  and 
thenceforward,  Palmiera  states,  that  he  never  saw 
him  when  he  was  not  under  the  influence  of  liquor, 
and  Smith  himself  testifies  that  the  decedent  was  drunk 
about  Thanksgiving  time  of  that  year.  I  find  no  sat- 
isfactory evidence  of  his  being  much  addicted  to  drink 
thereafter  until  the  summer  of  1888.  In  September 
of  that  year  he  called,  when  intoxicated,  on  Mrs.  Reed, 
at  her  home  in  New  Jersey,  but  remained  only  one 
night.  He  desired  to  be  taken  care  of,  but  the  fami- 
ly declined  on  account  of  his  habits,  and  he  left  for 
the  city. 

The  records  of  Bellevue  Hospital  show  that  the  de- 
cedent was  admitted  to  that  institution  May  28th, 
1889,  suffering  from  alcoholism,  and  that  he  was  dis- 
charged June  3d ;  that  on  June  5th  he  was  admitted 
to  Ward's  Island  and  discharged  the  same  day ;  that 
on  June  25th  he  was  again  admitted  to  Bellevue  Hos- 
pital, and  was  afterwards  discharged  ;  that  July  28th 
he  was  again  admitted  to  the  alcoholic  ward,  and  dis- 
charged the  29th,  and  was  transferred  to  the  Homeo- 
pathic Hospital  on  Ward's  Island,  suffering  from 
alcoholism  and  diarrhea.  August  25th  he  was  again 
•admitted  to  the  alcoholic  ward,  and  on  the  28th  was 
discharged  improved,  the  disease  being  alcoholism  and 
chronic  diarrhea. 

The  persistent  indulgence  for  years  in  alcoholic 
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stimulants  has  the  effect  to  weaken  the  mind  and  to 
make  it  susceptible  to  the  influence  of  persons  who 
may  have  improper  designs  against  the  person  or  his 
estate,  and  it  is  in  this  aspect  only  that  the  question 
of  the  decedent's  habits  are  to  be  considered,  for,  as 
previously  stated,  I  hold  that  he  was  competent  at  the 
time  of  the  execution  of  the  paper. 

The  decedent  had  made  two  wills  previous  to  the 
one  now  in  controversy,  one  in  1886,  in  favor  of  Eu- 
gene Smith,  which  was  produced  and  was  shown  to 
be  in  the  handwriting  of  Smith,  who  states  that  it 
was  drawn  at  the  request  of  the  decedent,  and  in  ac- 
cordance with  his  wishes.  Subsequently,  on  March  22, 
1887,  while  residing  with  Mrs.  Reed  in  El  Mora,  a 
second  will  was  drawn  by  an  attorney  and  duly  exe- 
cuted, by  which  his  estate  was  given  to  his  nephew, 
John  0.  S.,  and  his  niece,  Margaret  Reed.  Then,  on 
the  16th  of  June,  the  will  in  question  was  executed, 
and  by  it  Eugene  Smith  was  again  made  the  sole  leg- 
atee. Smith  states  that  this  instrument  also  was 
drafted  by  him  from  instructions  given  by  the  dece- 
dent, and  that  from  the  draft  the  executed  paper  was 
copied. 

In  the  case  of  each  will  the  motive  for  its  execution 
seems  to  have  been  a  sense  of  gratitude  for  kindnesses 
rendered.  Smith  and  his  parents  had  given  him 
money  from  time  to  time  and  purchased  clothing  for 
him.  Mrs.  Reed,  though,  paid  for  his  support  and 
maintenance  in  her  house,  and  cared  for  him,  but 
found  the  office  a  burden.  He  stated  to  Theodore  E. 
Smith,  the  father  of  Eugene,  that  he  was  often  fur- 
nished with  liquor  by  Mrs.  Reed  at  their  home,  and 
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John  0.  S.  Reed  confirms  the  statement ;  but  it  is  evi- 
dent that  they  sought  to  regulate  his  use  of  stimulants, 
under  the  belief  that  it  would  be  impossible  to  deprive 
him  of  them  entirely,  and  it  is  probable  that  under  a 
sense  of  obligation  for  their  kindness  he  made  a  will 
in  favor  of  John  0.  S.  and  Margaret  Reed.  I  am 
convinced  that  he  knew  the  necessity  of  being  under 
influences  that,  if  possible,  would  keep  him  from 
temptation.  He  was  kindly  treated  by  Eugene  Smith 
and  his  parents,  and  he  made  a  will  in  Eugene's  fa- 
vor. When  in  New  Jersey  and  receiving  kind  atten- 
tion from  Mrs.  Reed  and  her  son  and  daughter,  he 
made  another,  making  Mrs.  Reed's  children  tlie  lega- 
tees. He  became  impatient  of  the  restraint  which 
they  rightly  imposed  upon  him,  and  left  their  home, 
and  went  from  bad  to  worse  until  discharged  from 
Blackwell's  Island,  June  15th,  and  he  came  at  once  to 
Eugene  Smith,  who  cared  for  him  and  advanced  him 
means,  and  then,  with  the  same  motive,  he  executed 
the  will  in  question  in  Eugene's  favor.  When,  a  year 
later,  he  applied  for  admission  into  Mrs.  Reed's  house, 
if  he  had  been  accepted  it  is  probable  that  he  would 
have  made  still  another  will  in  favor  of  his  nephew 
and  niece. 

I  find  nothing  in  the  case  to  sustain  the  allegation 
of  undue  influence  in  respect  to  the  execution  of  either 
instrument,  except  that  the  wills  of  1886,  and  June  15, 
1887,  were  written  by  or  under  the  direction  of  the 
sole  legatee.  But  the  declarations  of  the  decedent 
subsequent  to  the  making  of  the  will  in  contest,  ex- 
tending over  a  period  of  two  and  a  half  years,  show 
that  the  paper  conforms  to  his  wish.     He  told  Wen- 
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dell  in  September,  1888,  that  he  had  made  a  will  in 
favor  of  Smith.  He  made  the  same  statement  to 
Mayer,  and  expressed  his  gratitude  for  the  kindness 
Smith  had  shown  him.  To  Mrs.  Smith,  his  sister,  and 
the  mother  of  Eugene,  he  made  a  similar  statement. 
Whatever  presumption  of  undue  influence  existed  by 
reason  of  the  legatee  being  the  draftsman  of  the  will 
under  which  he  takes  the  entire  estate,  has  been  re- 
moved. 

A  decree  admitting  the  paper  to  probate  may  be 
presented. 


Orange  County.— Hon.  ROSWELL  C.  COLEMAN, 

Subrogate. — October,  1890. 

Matter  of  Warren. 

In  the  matter  of  the  estate  of  William  L.  Warren, 

deceased. 

Testator  bequeathed  to  his  wife  the  use  interest  and  income  during  life  of 
the  residue  of  his  estate,  with  the  remainder  over  as  to  principal.  A 
part  of  the  personal  estate  consisted  of  bank  stock.  After  testator's 
death,  the  bank  reduced  its  capital  stock  by  returning  to  its  stockhold- 
ers one  half  thereof,  and  declared  a  dividend  derived  from  earnings  of 
forty  per  cent  on  the  one  half  returned  of  the  capital  stock.  Regu- 
lar semi-annual  dividends  were  declared  and  paid  upon  the  stock  both 
before  and  after  the  reduction.  Heldj  that  the  forty  per  cent  dividend 
was  income  which  was  payable  to  the  widow. 

Judicial  settlement  of  the  account  of  the  executor 
of  William  L.  F.  Warren,  deceased. 
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E.  L.  Fakchbb,  for  Cabolyn  C.  Yebmeulb. 

K  A.  Brewster,  fw  Alida  J.  and  William  W.  Cabpkhtbb. 

Howard  Thorvton,  far  Cathabhtb  Wabben. 

The  Surrogate. — The  testator,  William  L.  F.  War- 
ren, died  in  November,  1879.  At  the  organization  of 
the  Newburgh  National  Bank  in  1864,  he  subscribed 
for  and  became  the  owner  of  50  shares  of  the  capital 
stock,  for  which  he  paid  $5,000,  its  par  value.  At 
the  time  of  his  death  he  was  still  the  owner  of  this 
stock,  and  the  executor  and  trustee  under  his  will  re- 
tained the  same  until  June  15, 1890,  when  the  capital 
stock  of  the  bank  was  reduced  one  half.  On  the  27th 
of  January,  1890,  the  directors  passed  the  following 
resolution :  "  Resolved,  that  in  the  opinion  of  the 
members  of  the  board  it  is  expedient,  and  they  recom- 
mend,^ that  the  capital  stock  of  this  bank  be  reduced 
from  $800,000  to  $400,000  by  returning  to  the  stock- 
holders $400,000  of  the  capital,  with  a  premium  of 
40  per  cent  payable  out  of  the  surplus  and  profits." 
And  on  June  9,  1890,  they  also  passed  the  following : 
"  Resolved,  that  the  cashier  be  and  he  is  hereby  au- 
thorized and  directed  to  transfer  $80,000  from  the 
account  of  surplus  fund,  and  place  the  same  to  tl)e 
credit  of  '  profit  and  loss.'  Resolved,  that  a  dividend 
of  forty  per  cent  on  the  one  half  of  the  capital  stock 
of  $800,000  to  be  returned  to  the  shareholders  be  de- 
clared and  payable  to  the  shareholders  on  and  after 
June  16,  1890."  Shortly  after  the  executor  surren- 
dered to  the  bank  the  certificate  for  fifty  shares  of 
stock  and  received  from  the  bank  a  new  certificate  for 
twenty  shares  and  $3,500  in  cash.     Regular  semi- 
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annual  dividends  have  been  declared  and  paid  by  the 
bank  up  to  and  since  the  reduction  of  the  capital 
stock.  Upon  the  hearing,  the  president  of  the  bank 
testified  that  the  forty  per  cent  was  paid  from  the  ac- 
cumulated earnings  of  the  bank.  The  will  of  the  de- 
ceased contains  the  following  clause  :  ^^  I  also  give  and 
bequeath  to  my  said  wife,  the  use,  interest  and  income, 
during  the  term  of  her  natural  life  of  all  the  rest  and 
residue  of  my  personal  property  and  estate  "  with  the 
remainder  over  as  to  the  principal.  The  executor 
still  retains  $1,000  of  the  money  paid  him  by  the 
bank,  being  the  forty  per  cent  dividend,  and  on  the 
settlement  it  is  claimed  on  behalf  of  the  widow  that  it 
should  be  paid  to  her  as  income,  derived  from  the 
$2,500  capital  returned,  and  to  this  the  remainder- 
man objects,  and  claims  that  it  should  be  consid- 
ered capital.  To  whom  the  $1,000  belongs,  whether 
to  the  life-tenant  or  to  the  remainder-man  must  be 
determined  by  the  construction  to  be  given  to  the 
clause  in  the-  will  quoted.  I  think  it  may  properly 
be  inferred  that  the  testator  supposed  that  after  his 
death  the  bank  stock  would  form  a  part  of  his  es- 
tate ;  and  it  is  also  properly  assumed  that  he  knew 
when  he  provided  that  his  widow  should  receive  the 
income  from  his  estate  she  would  not  have  any  right 
in  or  to  the  earnings  of  the  bank  until  a  dividend  was 
declared,  though  the  bank  might  earn  thousands,  and 
might  defer  dividing  for  years ;  but  that  whenever  a 
dividend  was  declared,  such  dividend  became  at  once 
income  to  the  estate ;  whether  it  was  paid  from  earn- 
ings made  by  the  bank  since  the  death  of  the  testator 
or  before  that  time.     Hyatt  v.  Allen,  56  N.  T.  553 ; 
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Matter  of  Kernochan,  104  N.  T.  618.  I  therefore 
conclude  that  the  true  construction  of  this  clause  of 
the  will  gives  to  the  widow  as  income  of  the  estate 
any  dividend  of  earnings  properly  declared  by  the 
bank  upon  stock  belonging  to  his  estate.  This  pay- 
ment of  40  per  cent  on  that  part  of  the  capital  of  the 
bank  which  was  retired  was  however  an  upusual  and 
extraordinary  dividend,  and  there  may  be  a  doubt 
whether  it  is  to  be  considered  as  a  dividend  of  earn- 
ings to  the  shareholders,  or  whether  it  should  not  be 
considered  a  payment  back  to  the  shareholders  of 
capital.  The  bank  in  one  resolution  proposes  *^  to  re- 
turn "  to  the  shareholders  $400,000,  "  with  a  premium 
of  40  per  cent  payable  out  of  the  surplus  and  profits." 
And  again  it  is  resolved  "  that  a  dividend  of  40  per 
cent "  on  the  capital  to  be  returned  "  be  declared  and 
payable  to  the  shareholders."  The  bank,  by  its  ac- 
tion, could  have  capitalized  its  surplus  earnings,  or  it 
could  have  divided  its  earnings  among  the  sharehold- 
ers in  the  form  of  dividends.  It  had  the  power  to  do 
either,  and  whether  its  action  was  one  or  the  other, 
determines  whether  the  $1,000  was  a  part  of  the  cap- 
ital or  income  from  the  capital.  Until  the  proceed- 
ings were  taken  by  the  bank,  the  surplus  earnings 
belonged  only  to  the  bank.  By  its  proceedings,  the 
shareholders  acquired  a  right  to  so  much  of  the  sur- 
plus as  the  bank  determined  to  part  with.  Did  the 
bank  give  up  this  part  of  its  surplus  as  capital  or  as 
earnings?  I  conclude  that  it  was  as  earnings.  It 
was  determined  by  the  bank  to  return  to  the  share- 
holders a  portion  of  the  capital  they  had  in  the  bank, 
with  a  "  premium  "  or  "  dividend,"  or  whatever  you 
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may  choose  to  call  it^  but^  whatever  it  was,  it  was  pay- 
able from  the  ^'surplus  and  profits/'  and  the  amount 
was  directed  to  be  taken  from  the  ^^  account  of  surplus 
funds."  It  was  recorded  in  the  books  of  the  bank  as 
a  dividend,  and  paid  out  as  such.  I  am  of  opinion 
that  the  widow  is  entitled  to  this  sum  of  $1,000  as 
income  derived  from  the  bank-stock. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 
SUBBOQATE. — ^November,  1890. 

Matter  of  Watts. 
In  the  mailer  of  the  estate  of  Simon  Watts,  deceased. 

Il  decree  judicially  settling  the  account  of  an  executor  will  not  be  re- 
opened upon  allegations  on  the  part  of  the  executor  that  be  has  by 
error  charged  himself  as  executor  with  assets  which  do  not  belong  to 
the  eatate. 

The  deceased  left  a  will  of  which  his  widow,  Sarah 
Watts,  and  Edward  F.  Gaylor,  his  son-in-law,  were  the 
executors.  Gaylor  took  sole  charge  of  the  manage- 
ment of  the  estate.  He  was  cited  to  render  an  ac-  : 
count  of  his  proceedings  as  such,  and  the  proceeding 
resulted  in  a  decree  in  July,  1890,  which  adjudged 
that  he  had  in  his  hands  a  balance  belonging  to  the 
said  estate  amounting  to  $20,853.50.  The  executor 
has  now  made  application  for  an  order  modifying  the 
decree  by  deducting  from  said  balance  the  sum  of 
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$6,841.34  with  interest  thereon,  on  the  alleged  ground 
that  the  same  was  not  a  part  of  the  assets  of  the  de- 
ceased, but  was  a  gratuity  fund  paid  to  the  family  of 
the  deceased  by  the  trustees  of  the  New  York  Produce 
Exchange  of  which  the  deceased  was  a  member. 

A.  J.  Adams,  Sw  iht  t^o\^Ml. 
Wic  H.  RoBBBTSON,  oppo9ed. 

The  Surrogate. — It  is  now  made  to  appear  that 
the  amount  which  the  executor  seeks  to  have  deducted 
from  the  balance  in  his  hands,  as  fixed  by  the  decree, 
was  a  sum  given  to  the  widow  and  children  of  the  de- 
ceased, by  what  is  known  as  the  Produce  Exchange 
in  the  city  of  New  York,  through  the  trustees  of  what 
is  called  the  gratuity  fund.     Section  four  of  the  rules 
and  by-laws  thereof  reads  as  follows :  "  Nothing  here- 
in contained  shall  be  construed  as  constituting  any 
estate  in  esse  which  can  be  mortgaged  or  pledged  for 
the  payment  of  any  debts,  but  it  shall  be  construed  as 
the  solemn  agreement  of  every  subscribing  member 
of  the  New  York  Produce  Exchange  to  make  a  gift  to 
the  family  of  each  deceased  member,  and  of  the  Ex- 
change to  collect  and  pay  over  to  such  family  the  said 
gift.''     This  is  the  only  provision  to  which  the  atten- 
tion of  the  court  is  called.     It  would  seem  that  the 
trustees  of  the  fund  gave  checks  for  the  sum  to  which 
the  widow  and  children  were  each  entitled,  and  that 
the  executor  procured  their  endorsement  thereof,  ob- 
tained the  money  and  used  it  for  his  own  purposes, 
whether  with  or  without  the  consent  or  knowledge  of 
the  payees  is  deemed  immaterial.     He  fully  knew  the 
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source  from  which  the  money  was  derived,  and  that 
it  did  not  belong  to  the  estate  as  assets.  And  yet,  he 
included  the  amount  in  the  inventory  of  the  assets  he 
caused  to  be  filed,  and  charged  himself  with  the  same 
in  the  account  of  his  proceedings  which  he  rendered. 
There  was  a  contest  regarding  some  items  of  the  ac- 
count, but  none  whatever  concerning  this.  The  court 
was  in  ignorance  as  to  the  derivation  of  this  fund,  and 
was  bound  to  regard  it  as  a  proper  legal  charge  made 
by  the  executor  against  himself.  The  contest  re- 
sulted in  the  account  being  adopted  as  rendered,  and  a 
decree  was  entered  accordingly.  On  the  facts  before 
it,  this  court  clearly  had  jurisdiction  in  so  far  as  this 
sum  is  concerned.  The  learned  counsel  for  the  exec- 
utor claims  that  it  had  not,  and  cites  the  Matter  of 
Brooks,  5  Dem,  326  ;  Greeno  v.  Greeno,  23  Hun  478 ; 
Brown  v.  Catholic  Mutual  Benefit  Ass'n,  33  Id.  236 ; 
Hellenberg  v.  B'Nai  Berith,  94  N.  Y,  680,  in  support 
of  his  position.  But  in  those  cases  the  point  was  not 
made,  and  they  were  arrested  by  the  question  at* a 
stage  of  the  proceeding  where  it  could  be  properly 
considered,  while  this  case  has  entirely  passed  beyond 
such  stage.  Had  the  executor  failed  to  charge  him- 
self with  it  and  the  contestants  insisted  that  he  should, 
then  the  matter  would  have  been  open  for  considera- 
tion, the  court  would  have  had  jurisdiction  to  deter- 
mine it,  and  would,  doubtless,  have  held  that  it  was 
not  properly  chargeable  against  the  executor  as  such. 
But  he  here  seeks  to  set  aside  a  decree  because  it 
charges  him  with  a  sum  he  confessed,  in  his  account, 
with  a  full  knowledge  of  all  the  facts,  to  belong  to  the 
estate. 

Vol.  n.— 27 
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But  this  court  does  not  seem  to  be  authorized  by 
§  2481  of  the  Code  to  open  the  decree,  on  the  ground 
urged.  No  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  like  sufficient  cause,  is  alleged.  See 
Olmsted  v.  Long,  4  Dem.  44.  The  executor  knew  all 
the  facts  when  he  filed  his  account.  The  error,  if 
any,  was  one  purely  of  law,  and  that  has  been  held 
not  to  be  a  sufficient  cause.  In  re  Dey  Ermand,  24 
Hun  1. 

There  is  less  reluctance  in  denying  this  motion  for 
the  reason  that  the  only  difference  it  can  make  to  the 
executor  is  the  mode  of  enforcing  pajnoient.  In  any 
event,  his  liability  for  the  amount  continues. 

Motion  denied. 


!•■>> 


New  Tobk  County.— Hon.  RASTUS  S.  RANSOM, 

SuREOGATB. — ^November,  1890. 

Matter  op  Smith. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  John  W.  Cochrane,  as  administrator  of  the 
estate  of  William  Smith,  deceased. 

An  accounting  party  is  not  confined  to  sections  2561  and  2562  of  tlie  Code 
of  Civil  Procedure  in  remunerating  his  counsel,  but  may  expend  such 
sums  as  he  deems  proper  in  that  behalf,  to  be  included  in  his  accounts* 
and  the  correctness  and  propriety  of  which  may  be  contested  by  the 
persons  interested. 

But  to  justify  such  items  in  an  account  it  must  appear  that  services  beyond 
the  ordinary  preparation  of  the  account,  or  for  trial,  were  rendered  and 
were  necessaiy. 
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Judicial  Bettlement  of  the  account  of  John  W. 
Cochrane,  administrator  of  Hie  estat^e  of  WiHiam 
Smith,  deceased. 


EvABTS,  Choatb  a  Bbajiah,  for  admbnititiratar, 
M.  M.  BuDLONG,  for  conteBtartis. 

The  Surrogate. — ^The  sole  objection  raised  to  the 
account  under  consideration  is  the  item  therein  for 
services  of  counsel.  The  gravamen  of  the  objection 
is  that  these  services  were  rendered  in  a  proceeding 
for  an  accounting,  and  that  the  personal  representa- 
tive is  confined  to  sections  2561,  2562  of  the  Code  of 
Civil  Procedure,  for  remuneration  of  his  counsel.  In 
other  words,  that,  without  regard  to  the  value  of  the 
services  rendered,  the  character  of  the  litigation,  the 
size  of  the  estate,  the  question  of  the  amount  involved, 
he  can  pay  his  counsel  not  exceeding  $10  per  day  for 
the  actual  number  of  days  spent  upon  the  accounting, 
and  that,  if  he  does  compensate  him  at  a  higher  rate, 
he  cannot  be  indemnified  from  the  funds  of  the  estate. 
In  proceedings  in  the  Surrogate's  Court,  it  is  very  fre- 
quently the  case  that  the  services  rendered  are  amply 
compensated  by  the  statutory  allowance,  and  it  may 
happen  in  some  instances  that  an  allowance  up  to  the 
limit  prescribed  would  be  excessive,  but  the  cases  are 
numerous  where  the  allowance  which  the  Surrogate 
may  make  upon  the  entry  of  decree,  by  way  of  costs, 
is  grossly  inadequate.  In  1  Connoly  Surr.  Rep.  564, 
the  Surrogate,  in  his  remarks  to  the  bar,  commenting 
on  the  impossibility  in  every  instance  of  compensat- 
ing counsel  by  an  allowance  made  by  way  of  costs  on 
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the  entry  of  decree,  said :  "  It  is  the  duty  of  the  ex- 
ecutor to  employ  and  pay,  as  a  matter  of  independent 
private  contract  between  himself  and  the  attorney^ 
such  compensation  as  the  attorney  fairly  earns,  and 
that  amount  of-  money  should  go  into  his  account, 
and,  when  presented,  would  be  allowed  by  the  Surro- 
gate out  of  the  estate,  if  fair  and  reasonable.  It  is  a 
misapprehension  on  the  part  of  the  bar  to  suppose 
that  attorneys  can  get  adequate  compensation  under 
what  is  known  as  *a  per  diem  allowance.*  .... 
They  should  have  obtained  their  pay  from  their  clients 
before,  and  put  it  in  the  account."  And  it  is  the 
j)ractice  to  require  information  upon  this  point  upon 
the  entry  of  the  decree ;  for,  in  taxing  costs,  the  Sur- 
rogate of  this  county  requires  information  upon  the 
question  whether  compensation  has  been  paid  out  of 
the  funds  of  the  estate  for  or  on  account  of  the  ser^ 
vices  specified  in  the  bill,  and  the  printed  form  of  af- 
^davit  supplied  in  this  court  contains  an  averment  on 
this  point.  In  Matter  of  Bailey,  47  Hun.  477,  the 
General  Term,  Judge  Parker  writing  the  opinion, 
say :  "  While  the  authority  of  the  Surrogate  to  award 
costs  is  thus  limited  by  statute,  executors  or  adminis^ 
trators  are  in  no  wise  precluded  from  employing  coun- 
sel to  give  them  necessary  legal  assistance  in  the 
management  of  their  trusts,  or  from  compensating 
counsel  according  to  the  value  of  the  services  ren- 
dered. For  payment  so  made,  a  claim  may  be  made 
for  reimbursement  out  of  the  funds  of  the  estate.** 
In  this  case,  the  services  were  rendered  by  the  attor- 
ney, not  for  the  protection  and  benefit  of  the  estate, 
but  they  were  solely  for  the  benefit  of  the  executoi* 
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in  an  action  brought  against  him  for  misconduct  in 
his  office  as  executor,  in  which  contest  he  was  success* 
£ul.  Numerous  cases  have  been  cited  by  counsel 
for  objector  to  support  his  contention.  Matter  of 
Clark,  36  Hun.  301,  holds  simply  that  an  executor  is 
entitled  to  trial  days  where  a  reference  has  been  had 
in  the  same  manner  as  if  the  trial  had  occurred  before 
the  Surrogate.  Also,  that  the  Code  does  not  contem- 
plate an  allowance  for  days  on  which  adjournments 
occurred  without  any  actual  hearing.  It  is  apparent 
that  the  case  is  not  pertinent  to  the  point  presented. 
In  Harward  v.  Hewlett,  5  Redf.  330,  the  account  con- 
tained a  charge  of  seventy-five  dollars  for  the  expenses 
of  final  accounting  and  services  rendered  to  the  exec- 
utor by  his  attorneys.  Surrogate  Livingston  said : 
f'  The  costs  of  this  accounting  have  no  place  in  the 
account,  as  they  must  first  be  fixed  and  allowed  by 
the  decree.  If  any  charge  is  made  for  counsel  fees 
paid  in  this  proceeding,  it  should  be  separately  stated, 
so  that  the  court  may  judge  whether  it  exceeds  the 
limit  fixed  by  section  2562  of  the  Code."  Counsel 
for  contestant  refers  to  this  case  as  the  only  one  where 
the  executor  has  taken  the  course  pursued  by  the  ad- 
ministrator herein.  He  evidently  has  not  seen  the 
decision  of  the  general  term  in  the  Matter  of  Bailey, 
9Upra.  The  character  of  the  services  covered  by  the 
seventy-five  dollars  is  not  mentioned  in  the  opinion, 
nor  in  the  statement  preceding  the  same,  and  we  are 
therefore  in  the  dark  as  to  whether  the  services  were 
such  as  would  merit  additional  compensation  beyond 
the  costs  to  be  awarded  upon  the  entry  of  the  decree. 
Walton  V.  Howard,  1  Dem.  103,  cited  by  counsel 
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for  contestaat  as  in  favor  of  his  coutention,  seems  to 
me  to  be  authority  to  the  contrary.  This  is  a  decision 
by  Judge  Rollins,  rendered  in  August,  1882,  and  is 
the  first  case  wherein  he  considered  the  state  of  the 
law  as  to  allowances,  and  sets  forth  at  length  his  yiews 
with  reference  to  the  power  of  the  Surrogate,  under 
sections  2561  and  2562.  After  referring  to  those  sec- 
tions, and  the  restrictions  imposed  thereby.  Judge 
Rollins  says:  ^^It  need  scarcely  be  said  that  the 
statute,  which  has  thus  regulated  the  authority  of  the 
Surrogate  to  award  costs,  does  not  preclude  executors 
from  employing  counsel  to  give  them  necessary  legal 
assistance  in  the  management  of  their  trusts,  or  from 
rewarding  the  services  of  such  counsel  according  to 
their  value,  and  without  reference  to  the  limitations 
of  the  Code  of  Civil  Procedure,  For  payment  so 
made,  such  an  officer  may,  of  course,  present  to  the 
Surrogate  his  claim  for  reimbursement  out  of  the 
funds  of  the  estate.  Such  claim  may  justly  form,  as 
it  often  does  form,  one  of  the  items  with  which  he 
credits  himself  in  his  accounts,  and,  so  presented,  it  is 
laid  bare  to  the  scrutiny  of  all  persons  interested  in 
the  estate,  may  be  objected  to,  like  all  other  items,  by 
any  party  who  chooses  to  contest  it,  and  will  be  al- 
lowed, or  disallowed,  according  as  it  is  ascertained  to 
have  been  a  proper  or  an  improper  disbursement. 
Gilman  v.  Gilman,  %  T.&G.  214 ;  affirmed,  63  N.  Y. 
41. 

"  Whether  upon  a  final  accounting  such  payment 
to  counsel  can  ever  be  sanctioned  as  a  charge  against 
the  estate  when  it  recompenses  services  which  have 
already  been  the  subject  of  taxation  by  the  Surrogate, 
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and  for  which  the  accounting  party  has  been  granted 
the  statutory  allowance,  need  not  be  here  determined. 

"  All  that  is  now  necessary  to  maintain  is  the  prop- 
osition that,  however  distinguished  may  be  the  coun- 
sel, and  however  valuable  his  services,  the  Surrogate 
has  no  power  to  award,  under  any  circumstances,  a 
larger  compensation  than  ten  dollars  per  day,  in  addi- 
tion to  seventy  dollars. 

"This  is,  no  doubt,  in  many  instances,  a  very 
meagre  and  insufficient  award,  far  less  than  the  court 
would  feel  bound  to  allow  in  the  exercise  of  a  wider 
discretion ;  but  it  is  the  maximum  reward  which  the 
law  has  established,  and  that  law,  both  in  its  letter 
and  spirit,  must  be  obeyed  and  respected." 

The  meaning  of  the  Surrogate  in  the  two  paragraphs 
next  preceding  the  last  is  not  entirely  clear.  In  my 
opinion,  this  case  cannot  be  regarded  as  authority 
against  the  conclusion  I  have  reached.  The  Surrogate 
expressly  refrains  from  passing  upon  the  precise  point, 
but  all  the  intimations  therein  are  favorable  to  the 
conclusion  I  have  reached.  In  Hall  v.  Campbell,  1 
Dem.  415,  the  executors  sought  to  retain  from  the 
balance  in  their  hands  $280  paid  to  a  book-keeper  for 
making  up  the  accounts,  in  addition  to  counsel  fees 
authorized  by  section  2562.  This  claim  was  disal- 
lowed.    The  case  is  not  pertinent  to  this  controversy. 

Previous  to  the  Revised  Statutes,  it  was  not  the 
practice  of  the  Surrogate's  court  to  give  costs  in  favor 
of  one  party  against  another  in  testamentary  matters. 
Costs  were  given  by  the  ecclesiastical  courts  of  En- 
gland in  such  cases,  both  in  original  suits  and  on  ap- 
peals, but  it  seems  that  such  a  practice  was  never 
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adopted  in  this  state.  By  the  Revised  Statutes,  the 
legislature  changed  the  law  in  this  respect,  and  enact- 
ed the  law  as  it  existed  in  the  ecclesiastical  courts  of 
Ei^gland  at  the  time  of  the  settlement  of  this  state. 
Although  no  fee-bill  was  expressly  adopted  by  statute 
for  advocates  and  proctors  in  the  Surrogate's  court,  it 
was  not  the  intention  of  the  legislature  to  leave  it  to 
the  several  Surrogates  to  make  an  arbitrary  allowance 
for  services  and  counsel  fees  in  each  particular  case, 
to  be  paid  by  one  party  to  another,  or  out  of  the  es- 
tate which  is  the  subject  of  controversy,  and  without 
reference  to  the  taxable  costs  allowed  for  similar  ser- 
vices in  other  courts.  In  the  taxation  of  costs  and 
counsel  fees  of  the  proctors  and  advocates  upon  the 
settlement  of  the  account  of  an  executor  or  adminis- 
trator before  the  Surrogate,  the  taxable  charges  there- 
for cannot  exceed  those  which  are  allowed  by  law  to 
solicitors  and  counselors  in  this  court  in  similar  cases. 
Halsey  v.  Van  Amringe,  6  Paige,  18.  This  last  case, 
it  seems  to  me,  recognizes  the  difference  between  al- 
lowances to  be  made  to  an  executor  for  counsel  fees 
as  remuneration  for  services  tendered,  and  the  taxable 
costs  which  may  be  awarded  against  one  party  in  favor 
of  another.  In  other  words,  it  recognizes  the  differ- 
ence between  costs,  as  such,  and  the  sum  included  in 
the  account  for  services  rendered  by  counsel.  While 
it  would  not  be  proper  for  the  Surrogate  to  make  an 
allowance  of  the  character  claimed  in  this  case  to  be 
-charged  against  a  contestant,  it  would  be  proper  for 
the  executor  to  pay  his  counsel  such  amount,  if  justi- 
fied by  the  proof  as  to  services  performed.  To  present 
llie  idea  in  a  different  form,  should  the  Surrogate  de- 
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termine  that  one  or  other  of  the  parties  to  the  contest 
should  be  charged  with  costs  of  the  proceeding,  he 
could  only  charge  him  with  the  taxable  costs  at  the 
rate  specified  in  the  sections  of  the  Code,  and  it  would 
be  improper  to  charge  him  with  whatever  sum  might 
be  a  suitable  reward  for  the  attorney's  services.  This 
is  in  analogy  with  the  procedure  in  common-law 
courts.  A  successful  plaintiff,  for  instance,  does  not 
recover  from  the  defendant  for  costs  the  entire  sum 
which  he,  the  plaintiff,  may  be  required  to  pay  his 
counsel,  but  only  statutory  costs.  And  it  is  element- 
ary that  costs  are  not  intended  as  indemnity,  but  only 
partial  reimbursement.  In  the  case  of  Wilcox  v. 
Smith,  26  Barb.  330,  the  court  said :  "  It  seems  to  be 
well  settled  that  an  executor  or  administrator  is  not 
entitled  to  charge  the  estate  he  represents  with  a 
counsel  fee  paid  by  him  upon  the  final  settlement  of 
his  accounts  before  the  Surrogate,  or  for  drawing  up 
his  accounts  in  a  proper  and  legal  form  on  such  a  set- 
tlement ;  and  also  that  the  Surrogate  has  no  authority 
to  make  an  arbitrary  allowance  to  him  in  lieu  of  the 
compensation  directed  by  the  statute  to  be  paid  to  ad- 
vocates and  proctors  in  Surrogates'  courts,  where  the 
sum  is  to  be  paid  as  costs  in  the  suit  or  proceeding, 
either  by  the  adverse  party  or  out  of  the  fund  in  liti- 
gation. Burtis  V.  Dodge,  1  Barb.  Ch.  77 ;  Halsey  v. 
Van  Amringe,  6  Paige,  12 ;  Western  v.  Komaine,  1 
Bradf.  37.  This  rule  does  not  conflict  with  the  one, 
now  statutory,  which  authorizes  the  Surrogate  to  al- 
low executors  and  administrators  ^  for  their  actual  and 
necessary  expenses,'  which  are  ^just  and  reasonable,* 
in  the  management  of  the  estates  committed  to  them, 
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(see  2  R.  S.  93,  §  58 ;  Laws  1849,  ch.  160 ;)  such  as 
expenses  incurred  by  them  in  employing  agents  and 
clerks,  where  their  services  are  beneficial  to  such  es- 
tates, (McWhorter  v.  Benson,  Hopk.  Ch,  28 ;  Vander- 
heyden  v.  Vanderheyden,  2  FaigCy  287;  Matter  of 
Livingston,  9  Paige,  440,  2  Den,  575 ;  Glover  v.  Hol- 
ley,  2  Bradf.  291,  294 ;)  and  such  as  costs  paid  in  ac- 
tions brought  by  them  in  good  faith  to  recover  debts 
supposed  to  be  due  to  their  decedents,  when  the  re- 
sults show  that  different  modes  of  proceeding  would 
have  been  more  beneficial  to  the  parties  interested  in 
the  estates.  Collins  v.  Hoxie,  9  Paige,  81.  The  two 
rules  already  mentioned  harmonize,  and  they  are 
founded  on  solid  reasons.  It  is  not  often  that  execu- 
tors or  administrators  need  the  services  of  counsel  in 
making  final  settlements  of  their  accounts  before  the 
Surrogate,  if  they  have  properly  managed  the  estates 
in  their  hands,  and  are  diligent  in  making  such  settle- 
ments ;  and  where  they  are  negligent,  or  permit  their 
accounts  to  become  confused,  or  suffer  the  estates  un- 
der their  control  to  decrease  unnecessarily,  they  ought 
to  pay  counsel  out  of  their  own  funds  for  assisting 
them  in  closing  up  their  trusts.  And  the  reasons  are 
too  obvious  to  be  stated  which  uphold  the  rule  that 
permits  the  Surrogate  to  allow  them  all  actual  and 
necessary  expenses  incurred  by  them,  which  appear 
reasonable  and  just,  in  bringing  and  defending  actions, 
in  good  faith,  with  the  expectation  of  benefiting  the 
estates  under  their  control,  and  in  managing  such  es- 
tates solely  for  the  benefit  of  those  interested  in  them.'* 
In  Burtis  v.  Dodge,  1  Barh.  Ch.  77,  referred  to  by 
the  court  above,  the  executor  charged  in  his  account 
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$50  as  a  fee  to  his  counsel  upon  final  settlement. 
The  court  held,  (page  91 :)  "  Neither  was  the  execu- 
tor entitled  to  charge  the  estate  with  a  counsel  fee 
upon  the  final  settlement  of  his  account  before  the  Sur- 
rogate, or  for  drawing  up  his  accounts  in  a  proper  and 
legal  form  on  such  final  settlement.  The  whole  was 
a  part  of  the  proceeding  for  the  settlement  of  the  ac- 
count of  the  executor ;  and  the  statute  having  fixed 
the  allowances  which  are  to  be  made  to  advocates  and 
proctors  in  Surrogates'  courts,  when  they  are  to  be 
paid  as  costs  in  the  suit,  either  by  the  adverse  party 
or  out  of  the  funds  in  litigation,  the  Surrogate  is  not 
authorized  to  make  an  arbitrary  allowance  to  the  ex- 
ecutor in  lieu  thereof.  Here,  the  Surrogate  had  the 
power  to  award  costs  to  the  executor,  to  be  paid  out 
of  the  estate  of  the  testator,  or  by  Burtis  personally, 
if  he  thought  this  final  accounting  had  been  rendered 
necessary  by  his  perverseness.  He  has  not  thought 
proper  to  do  so  in  this  case,  except  to  the  extent  of 
his  own  fees,  which  he  has  awarded  against  Burtis 
personally,  by  deducting  them  from  the  balance  found 
due  to  him  upon  the  accounting.  If  it  was  a  proper 
case  to  allow  the  executor  for  the  expenses  of  his  proc- 
tor and  advocate  upon  the  accounting,  the  Surrogate 
should  have  taxed  their  costs  at  the  rates  of  allowance 
fixed  by  the  act  of  1837."  In  Osborne  v.  McAlpine, 
4  Redf.  6,  Surrogate  Calvin  took  occasion  to  condemn 
the  practice  theretofore  prevailing  of  making  an  al- 
lowance to  counsel  for  executor,  etc.,  on  final  account- 
ing, to  cover  the  professional  services  rendered  during 
the  progress  of  administration,  and  prior  to  the  pro- 
ceeding initiating  the  final  account.     He  said:  ^^If 
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the  representative  of  an  estate  shall  employ  counsel, 
which  he  clearly  has  the  right  to  do,  it  is  the  duty  of 
such  counsel  to  present  his  account  for  payment  be- 
fore the  final  accounting,  and  for  the  representative 
to  fix  upon  the  amount  which  is  reasonable  to  be  paid, 
and  pay  it  on  his  own  responsibility,  and  credit  him- 
self with  such  payment  in  his  final  accounting.  This 
will  enable  the  executor  in  the  first  place  to  scrutin- 
ize the  charges,  and  will  give  the  parties  in  interest 
an  opportunity  to  interpose  objections,  if  it  shall  ap- 
pear to  be  exorbitant."  In  Carroll  v.  Hughes,  5  Redf. 
337,  an  accounting  party  claimed  credit  for  sums  paid 
for  counsel  fees,  and  the  Surrogate  held  that  so  much 
of  the  charge  for  legal  services  as  related  to  the  ac- 
counting must  be  separately  stated,  so  that  the  court 
may  judge  whether  it  exceeds  the  limit  fixed  by  sec- 
tion 2562  of  the  Code,  and  there  should  be  proof  by 
affidavit  of  the  number  of  days  necessarily  occupied  in 
preparing  the  account  for  settlement.  In  Matter  of 
Miles,  5  Redf.  110,  was  an  account  had  upon  the  ap- 
plication of  a  legatee.  The  petitioner  and  respondent 
were  the  only  parties  interested  in  the  estate,  and  for 
that  reason  Surrogate  Calvin  held  that  it  w€ts  a  "ju- 
dicial settlement."  He  held  that  the  executors  were 
entitled  to  $25  and  three  days  for  preparing  account, 
but  that  they  were  not  entitled  to  any  allowance  for 
attendance  at  court,  examination  of  the  law,  and  the 
drawing  and  settling  of  the  decree,  for  the  reason  that 
they  were  not  devoted  to  "  preparation  for  the  trial.'* 
He  says :  "  The  theory  of  the  codifiers  seems  to  have 
been  that  the  twenty-five  dollars  should  cover  all  the 
proceedings,  except  the  preparation  of  the  account^ 
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where  no  trial  was  had ;  unless,  perhaps,  where  ob- 
jections were  filed,  and  reasonable  preparations  made, 
and,  before  the  trial  commenced,  the  objections  were 
withdrawn."  Chatfield  v.  Hewlett,  2  Dem.  191,  was 
a  contest  over  the  substitution  of  an  attorney.  No 
question  whatever  was  made  but  that  the  retiring 
counsel  was  entitled  to  a  lien  for  whatever  his  services 
might  be  worth,  independent  of  the  per  diem  allow- 
ance under  the  Code.  None  of  the  authorities  cited 
by  contestant  seem  to  maintain  his  position,  and  in- 
dependent investigation  has  not  disclosed  any  reported 
decision  in  conflict  with  the  opinion  I  have  formed. 

Many  of  the  problems  arising  in  the  preparation  of 
the  account  could  not  be  correctly  solved  by  a  lay- 
man, as,  for  instance,  the  marshaling  of  assets,  to  de- 
termine whether  certain  disbursements  shall  be  charged 
against  income  or  principal,  the  relative  rights  of  life- 
tenants  and  remainder-men,  questions  as  to  dividends, 
and  numerous  other  points  that  are  frequently  the 
subject  of  litigation,  often  requiring  the  construction 
of  wills,  any  and  all  of  which  necessitate  the  advice  of 
experienced  counsel.  Not  infrequentlj'  the  most  em- 
inent and  experienced  counsel  in  such  matters  differ 
as  to  their  proper  disposition.  When  we  reflect  upon 
the  strict  accountability  to  which  such  officers  are  held 
by  law,  and  that  the  statutory  commissions  received 
by  executors,  administrators,  etc.,  are  meagre  and  en- 
tirely insufficient  compensation  for  the  services  ren- 
dered, as  has  been  frequently  remarked  in  judicial 
decisions,  it  seems  to  me  entirely  improbable  that  the 
legislature  intended  that  the  provisions  of  sections 
2561,  2562,  of  the  Code  were  intended  to  indicate  the 
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exclusive  source  of  authority  for  compensation  ot 
counsel  for  work  of  this  character.  To  maintain  such 
proposition,  it  must  be  contended  that  in  a  large  class 
of  cases  the  administrator  must  take  the  grave  respon- 
sibility of  properly  administering  his  trust  for  the 
meagre  commission  allowed  by  the  statute,  on  the  ad- 
vice of  counsel  to  whom  he  cannot  pay  more  than 
$10  per  day,  or  employ  counsel  upon  whose  reputa- 
tion for  learning  he  may  confidently  rely,  and  pay  him 
from  his  own  pocket.  It  must  be  remembered  in  this 
connection  that  executors,  etc.,  are  personally  liable 
to  their  counsel,  and  cannot  be  made  liable  in  their 
representative  capacity,  (WUlcox  v.  Smith,  supra; 
Mygatt  V.  Willcox,  1  Lana.  65 ;  45  N.  Y.  306 ;)  that 
an  allowance  made  by  the  Surrogate  for  counsel  is  not 
conclusive  as  between  the  attorney  and  client,  and  the 
attorney  may  sue  and  recover  from  the  executors  the 
value  of  the  services  rendered,  together  with  his  dis- 
bursements. Mygatt  V.  Willcox,  supra.  It  is  by  no 
means  an  uncommon  occurrence  that  contests  on  the 
settlement  of  accounts  would  have  been  avoided  had 
the  proper  investigation  been  made  by  counsel  as  to 
the  state  of  the  law  before  making  up  the  same,  where, 
if  an  experienced  lawyer  had  been  employed,  the  es- 
tate would  have  been  saved  referee's  and  stenogra- 
pher's fees,  the  per  diem  of  counsel,  and  other  expenses 
incident  to  the  contest  of  the  account.  Until  I  am 
differently  instructed  by  the  appellate  courts,  I  shall 
hold  that  an  accounting  party  is  not  confined  to  the 
sections  of  the  Code  (2561,  2562)  in  remunerating  his 
counsel,  but  may  expend  such  sums  as  he  deems  pro- 
per in  that  behalf,  to  be  included  in  his  accounts,  and 
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the  correctness  and  propriety  of  which  may  be  con- 
tested by  the  persons  interested.  I  am  supported  in 
this  conclusion  by  the  clear  distinction  made  by  the 
legislature  in  its  provisions  with  reference  to  the  al- 
lowance to  special  guardians  and  to  the  allowance 
made  to  an  executor^  administrator  or  freeholder  on  a 
sale  of  real  estate.  In  the  case  of  a  special  guardian, 
he  has  no  client  to  whom  he  may  have  recourse  for 
any  recompense  he  may  deserve  outside  of  the  statu- 
tory costs,  and  the  Code,  therefore,  very  properly  al- 
lows the  Surrogate  to  make  him  such  allowance  as  his 
services  merit,  without  a  per  diem  or  other  limit.  No 
restriction  is  imposed  upon  the  Surrogate  in  making 
this  allowance,  for  the  reason  that  this  is  the  exclu- 
sive source  of  compensation. 

Having  reached  this  conclusion,  it  remains  for  me 
to  determine  what  services  included  in  the  voucher 
filed  are  of  a  character  to  merit  this  extra  compensa- 
tion. To  justify  such  items  in  an  account,  it  must 
appear  that  services  beyond  the  ordinary  preparation 
of  the  account,  or  for  trial,  were  rendered  and  were 
necessary.  An  executor  could  not  in  an  ordinary  for- 
mal account,  involving  no  intricate  question,  employ 
eminent  and  expensive  counsel,  and  pay  them  extrav- 
agant fees.  K  the  services  beyond  an  ordinary  trial 
or  account  were  such  that  they  could  very  well  have 
been  rendered  by  an  attorney  of  average  learning  and 
ability,  he  cannot  pay  him  large  fees  and  be  reim- 
bursed therefor.  On  the  other  hand,  if  the  estate  is 
large,  and  the  question  at  issue  important,  the  account- 
ing party  is  not  limited  to  the  employment  of  counsel, 
whose  services  may  be  obtained  for  a  fee  of  ten  dol- 
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lars  per  day.  He  may  engage  counsel  equipped  by 
learning  and  experience  to  conduct  litigations  of  mag- 
nitude, and  recompense  him  with  a  fee  corresponding 
to  his  services  and  the  interests  at  stake.  In  the  case 
at  bar,  a  considerable  portion  of  the  services  included 
in  the  voucher,  and  testified  to  in  greater  detail  on 
the  trial  were  rendered  strictly  in  the  administration 
of  the  trust,  and  there  can  be  no  doubt  whatever  that 
they  are  allowable,  unless  the  sums  paid  were  exces- 
sive. Of  this  class  were  the  consultations  as  to  his 
conduct  prior  to  the  account,  the  transmission  of  funds 
abroad,  the  McCabe  mortgage,  and  the  tax  matter. 
The  proof  as  to  services  rendered  is  not  as  detailed  as 
I  would  like  in  order  to  pass  upon  the  propriety  of 
the  charge  made,  and  I  am  compelled  to  some  extent, 
to  rely  upon  my  own  experience  as  to  what  labor  must 
have  been  entailed  by  the  proper  conduct  of  the  liti- 
gation. I  believe,  however,  that  a  fee  of  fifteen  hun- 
dred dollars  in  addition  to  the  full  amount  of  disburse- 
ments claimed,  is  sufl&cient  recompense  for  the  services 
shown  to  have  been  performed.  This  sum  is  fixed  on 
my  determination  that  no  costs  will  be  allowed  on  the 
entry  of  the  decree  for  services  up  to  the  termination 
of  the  last  reference. 
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MoNBOB  C6XTNTY.— Hon.  JOSEPH  ADLINGTON, 
SuBBOGATE. — ^December,  1890. 

Matteb  of  Bibdsall. 

In  the  matter  of  the  application  for  probate  of  the 
will  of  Benjamin  E.  Bibdsall,  deceased. 

Testator  died  leaving  property  of  the  value  of  $10,000.  Before  his  second 
marriage,  which  was  seventeen  years  before  his  death,  lie  had  given  to 
each  of  his  three  daughters  by  his  first  wife,  who  were  married  and  had 
separate  homes  of  their  own,  the  sum  of  $3,000.  By  his  will  lie  left  to 
his  second  wife  a  legacy  of  $5,000.  Held,  that  this  legacy  was  not  so 
unreasonably  large  as  to  raise  a  presumption  of  undue  influence. 

About  thirty  years  before  his  death  testator  had  an  acute  attack  of  insani- 
ty, from  which  he  soon  recovered.  About  nine  years  before  his  death 
he  had  an  apoplectic  stroke  which  affected  his  power  of  speech  and  for 
some  five  or  six  years  he  had  suffered  from  a  form  of  progressive  paral- 
ysis which  affected  his  powers  of  locomotion.  There  was  also  a  grad- 
ual weakening  of  the  mental  and  physical  powers  incidental  to  old  age. 
But  he  conducted  his  ordinary  business  affairs  with  judgment  and  dis- 
cretion, and  there  was  not  during  his  lifetime  any  attempt  to  have  him 
declared  incompetent  to  manage  his  affairs.  Held^  that  he  had  testa- 
mentary capacity. 

• 

Application  for  the  probate  of  the  will  of  Benjar 
min  E.  Birdsall,  deceased. 

W.  D.  &  C.  A.  Shuabt,  for  proponent. 

T.  B.  Shebwood  and  0.  J.  BBowNme,  for  eontestanta. 

The  Subbogate. — This  decedent  died  in  the  town 

of  Mendon,  in  this  county,  on  the  22d  day  of  April, 

1890,  at  the  age  of  80  years.     His  first  wife  died  in 

1870.     His  three  daughters  were  at  that  time  all  mar- 

VOL.  n.^28 
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ried,  and  living  in  separate  homes  of  their  own.  In 
1873  he  married  his  second  wife,  who  survives  him. 
Before  his  second  marriage  he  had  given  to  his  three 
daughters  $3,000  each.  At  his  death  his  estate  con- 
sisted of  a  farm  worth  about  $10,000,  and  some  per- 
sonal property  of  little  value.  At  about  the  time  of 
his  second  marriage  he  said  that  he  intended  to  settle 
on  his  wife  the  sum  of  $5,000 ;  and  that  amount  was 
bequeathed  to  her  in  a  will  made  by  him  in  1887,  and 
in  the  one  now  offered  for  probate,  made  in  1889, 
which  is  similar  to  the  first  in  all  respects,  excepting 
a  correction  in  the  name  of  one  or  more  of  his  grand- 
children, who  were  the  residuary  legatees.  His  sur- 
viving daughters  contest  his  will,  and  allege  that  he 
was  mentally  incompetent  to  make  it,  and  that  it  was 
procured  by  the  undue  influence  of  his  wife.  There 
is  not  a  word  in  the  460  pages  of  testimony  to  sustain 
the  charge  of  undue  influence.  Nor  is  there  any  evi- 
dence that  Mrs.  Birdsall  attempted  to  exert  such  in- 
fluence in  her  own  favor  as  a  wife  may  fairly  and 
legitimately  use.  The  law  is  well  settled  that  a  wife 
or  child  may  justly  influence  the  making  of  a  hus- 
band's or  father's  will  in  her  or  his  favor,  so  long  as 
no  fraud  is  practised  upon  the  testator,  and  he  is  not 
deprived  of  his  free  agency.  Fair  argument  or  per- 
suasion is  not  obnoxious  to  the  law.  Latham  v.  Udell, 
38  Mich.  238 ;  Pierce  v.  Pierce,  Id.  412 ;  Blanchard 
V.  Nestle,  3  Den.  37 ;  Ewen  v.  Perrine,  5  Bed/.  642 ; 
Tyler  v.  Gardiner,  35  N.  T.  559.  The  contestants 
insist  also  that  the  provision  for  Mrs.  Birdsall  is  un- 
reasonably large,  and  that  the  will  is  unnatural  in  that 
respect,  but  I  do  not  so  regard  it.     For  nearly  seven- 
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teen  years  Mrs.  Birdsall  had  been  a  faithful  wife  and 
helpmeet.  She  had  cared  for  him  in  sickness  and  in 
health,  and  appears  to  have  managed  well  the  affairs 
of  his  household.  Three  hundred  dollars  a  year  would 
not  seem  to  be  an  extravagant  compensation  for  such 
services,  considered  simply  from  a  pecuniary  point  of 
view,  and,  certainly,  $5,000  is  a  very  moderate  sum 
to  provide  for  the  comfortable  support  and  mainte- 
nance in  old  age  of  an  affectionate  and  faithful  wife. 
There  remains,  therefore,  only  the  allegation  of  tes- 
tamentary incapacity.  There  is  sufficient  basis  of  fact 
to  make  this  claim  plausible,  though  not  enough  to 
sustain  it.  About  thirty  years  ago  Mr.  Birdsall  had 
been  confined  for  a  short  time  in  an  asylum,  on  ac- 
count of  an  acute  attack  of  insanity,  from  which  he 
soon  recovered.  Not  far  from  1880  he  had  suffered 
what  the  witnesses  called  "  a  stroke,"  probably  of  an 
apoplectic  nature,  which  affected  his  vocal  organs  so 
that  thereafter  he  could  not  speak  as  easily  or  dis- 
tinctly as  before.  For  the  last  five  or  six  years  he 
had  also  been  suffering  from  a  form  of  progressive 
paralysis,  which  had  its  seat  in  the  spinal  cord,  and  so 
affected  his  lower  limbs  as  to  make  walking  somewhat 
laborious  for  him,  and  occasionally  causing  him  to 
stumble  and  fall.  There  was  also  the  gradual  weaken- 
ing of  the  physical  and  mental  powers  incident  to  old 
age.  Mr.  Birdsall  continued,  however,  to  attend  to 
his  business  affairs,  leased  his  farm  from  time  to  time, 
sold  his  crops,  made  contracts  for  the  sale  of  standing 
timber,  and  for  transfer  of  a  part  of  his  land,  and  ex- 
ecuted and  delivered  a  conveyance  thereof  at  about 
the  time  this  will  was  executed.     None  of  his  family 
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ever  seems  to  have  regarded  him  as  incapable  of  car- 
rying on  his  business,  or  to  have  made  any  attempt 
to  have  him  judicially  declared  incompetent  to  man- 
age his  affairs ;  but,  now  that  he  has  died  leaving  a 
will  that  displeases  them,  they  insist  that  for  years  be- 
fore his  death  he  was  demented  and  imbecile.  There 
is  an  erroneous  impression  largely  prevalent  among 
laymen,  and  to  some  extent  among  lawyers,  also,  that, 
though  an  infirm  old  man  has  abundant  capacity  to 
make  contracts  and  to  manage  his  ordinary  business, 
he  may  yet  be  much  too  feeble  mentally  to  make  a 
valid  will.  Such  doctrine,  however,  finds  no  counte- 
nance in  law.  In  the  celebrated  case  of  Stewart  v. 
Lispenard,  26  Wend.  255-306,  it  was  said  that  a  man's 
capacity  may  be  perfect  to  dispose  of  his  property  by 
will,  and  yet  very  inadequate  to  the  management  of 
other  business,  as,  for  instance,  to  make  contracts  for 
the  purchase  or  sale  of  property ;  and,  while  it  is  safe 
to  say  that  the  courts  of  this  state  would  not  assent  to 
the  soundness  of  that  proposition  to-day,  still  one's 
ability  to  transact  his  ordinary  business  affairs  with 
judgment  and  discretion,  and  to  manage  his  property 
with  reasonable  prudence,  would  be  considered  very 
strong,  if  not  conclusive,  evidence  of  testamentary 
capacity.  Coit  v.  Patchen,  77  N.  Y.  536 ;  Horn  v. 
Pullman,  10  Hun,  472,  affirmed,  72  N,  T.  269 ;  Pitt- 
ing V.  Pilling,  45  Bath,  92 ;  Crolius  v.  Stark,  64  Barb. 
112.  The  Supreme  Court  of  Michigan  has  taken  a 
view  of  this  question  similar  to  that  held  by  our  courts, 
and  has  been  somewhat  more  positive  and  precise  in 
its  statement  of  the  rule  than  our  own  Court  of  Ap- 
peals.    In  Kempsey  v.  McGinniss,  21  Mich.  141,  the 
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court  says :  "  The  rule  settled  by  the  weight  of  au- 
thority undoubtedly  is  that  a  less  degree  of  mind  is 
requisite  to  execute  a  will  than  a  contract."  This 
doctrine  was,  in  substance,  reiterated  in  Rice  v.  Rice, 
50  Mich.  448-456,  in  an  opinion  concurred  in  by  the 
learned  counsel  for  these  contestants,  and  in  which  it 
is  further  said  that  "  a  will  is  not  to  be  set  aside  mere- 
ly because  its  maker  was  weak  or  sometimes  foolish, 
or  lacked  the  average  mental  capacity  of  his  neigh- 
bors." In  Hoban  v.  Piquette,  52  Mich.  361,  in  an 
opinion  also  concurred  in  by  the  same  learned  coun- 
sel, the  principle  is  enunciated  in  the  following  lan- 
guage: "In  law  one  who  is  competent  to  deal  in 
property  on  the  basis  of  contract  is  competent  to  dis- 
pose of  property  by  will.  With  surviving  relatives 
there  is  often  a  different  rule,  and  persons  who  have 
gone  through  an  active  life  with  business  competency 
unquestioned  are  denied  testamentary  capacity  the 
moment  a  will  is  produced  which  does  hot  meet  their 
desires  or  expectations."  The  same  rule  prevails  in 
many  other  states.  The  testimony  of  the  subscribing 
witnesses  shows  clearly  the  testamentary  capacity  of 
Mr.  Birdsall  at  the  time  when  this  instrument  was  ex- 
ecuted, and  in  this  they  are  strongly  corroborated  by 
the  testimony  of  various  persons  who  had  business 
transactions  and  conversations  with  him  at  about  the 
same  period.  I  am  of  the  opinion  that  Mr.  Birdsall 
was  competent  to  make  the  will  in  controversy,  and 
that  it  is  a  valid  instrument.  There  may  be  a  decree 
entered  on  five  days'  notice. 
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New  Yobk  County.— Hon.  RASTUS  S.  RANSOM, 
Subrogate. — December,  1890. 

Matter  of  Kiedaisgh. 

In  the  matter  of  the  application  for  the  probate  of  the 
will  of  Andreas  Kiedaisgh,  deceased. 

In  cases  where  from  the  infirmities  of  the  testator  or  his  impaired  mental 
capacity,  the  usual  inferences  cannot  be  drawn  from  the  formal  execu- 
tion of  the  will,  additional  evidence  is  required,  and  in  such  case  the 
burden  is  cast  upon  the  proponent,  especially  where  one  of  the  wit- 
nesses is  dead  and  the  other  was  a  comparative  stranger  to  testator,  of 
satisfying  the  Surrogate  beyond  a  reasonable  doubt  that  testator  was 
capable  of  executing  a  will  at  the  time  he  executed  the  paper  pio- 
pounded,  that  he  could  comprehend  the  nature  of  his  property,  what 
it  was,  how  situated  and  also  appreciate  and  perceive  the  relations  of 
those  who  were  entitled  to  bounty  and  benefactions- from  him. 

It  is  not  necessary  that  a  man  should  have  the  capacity  to  transact  all 
kinds  of  business  to  be  capable  of  making  a  valid  will. 

A  man  whose  mental  faculties  are  impaired  or  weakened  even  to  a  consid- 
erable degree  is  not  non  compos  mentis  within  the  legal  definition  of 
that  term  applied  to  making  of  will. 

The  testimony  of  experts  upon  the  question  of  mental  capacity,  although 
admissible  and  a  great  aid  to  court  and  jury,  can  never  be  held  to  be 
controlling  as  against  the  testimony  of  intelligent  persons  who  saw 
daily  the  person  whose  mental  condition  is  in  question  and  had  with 
him  transactions  of  a  social  and  business  nature. 

The  facts  in  the  present  case  considered  and  held  to  show  that  the  testator 
had  a  lucid  interval  at  the  time  of  the  execution  of  his  wilL 

Application  for  the  probate  of  a  paper  propounded 
as  the  will  of  Andreas  Kiedaisch,  deceased. 

Upon  the  probate  of  the  will  where  the  mental  ca- 
pacity of  the  testator  was  questioned,  it  appeared  that 
the  testator  had  been  confined  in  the  Bloomingdale 
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Asylum  for  the  insane  on  the  certificate  of  commit- 
ment of  two  physicians  and  that  he  was  afflicted  with 
a  disease  known  as  general  paresisy  in  November, 
1886,  and  that  the  testator  remained  there  till  Octo- 
ber, 1887,  when  he  was  taken  out  by  his  relatives ; 
and  that  subsequently  and  on  the  4th  of  March,  1888, 
he  intermarried  with  the  proponent,  a  widow  whom 
he  had  known  all  his  lifetime  and  that  thereafter  on 
the  13  th  day  of  July  of  the  same  year  he  executed 
his  will,  giving  his  wife  a  life  interest  in  his  estate 
and  upon  her  death  legacies  of  five  thousand  dollars 
each  to  each  of  her  two  sons,  and  the  residue  of  his 
estate  to  any  issue  of  his  marriage  is  in  default  of  such 
issue  to  his  brothers  and  sisters. 

In  June,  1889,  he  was  again  confined  in  an  asylum 
at  Amity ville,  where  he  had  been  sent  again  on  the 
certificates  of  commitment  of  two  physicians  and 
where  he  remained  with  the  exception  of  a  few  months 
until  his  death  in  April,  1890. 

His  relatives  and  a  large  number  of  the  witnesses 
who  testified  against  the  testator's  mental  capacity 
about  the  time  of  his  marriage  were  present  at  the 
wedding  and  enjoyed  the  festivities  thereof  and  con- 
gratulated him  upon  the  act.  A  large  number  of 
witnesses,  called  on  behalf  of  the  contestants,  includ- 
ing some  expert  witnesses,  impugned  the  man's  ca- 
pacity and  represented  him  as  incapable  of  executing 
a  valid  will,  or  of  executing  a  valid  contract  of  any 
kind,  or  entering  into  any  business  transaction,  or 
performing  any  business  act,  from  about  the  time  he 
was  sent  to  Bloomingdale  until  the  time  of  his  release, 
and  the  testimony  of  some  of  the  witnesses  on  behalf 
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of  the  contestants  establishes  the  fact  that  to  their 
view  and  belief,  he  was  insane  and  incapable  to  the 
day  of  his  marriage ;  while  a  larger  number  of  wit- 
nesses who  were  called  on  behalf  of  the  proponent, 
among  whom  were  the  pastor  who  performed  the  mar- 
riage ceremony  and  a  number  of  friends  who  knew 
him  in  the  days  of  his  youth,  and  others  who  had  busi- 
ness connections  with  him,  as  also  his  neighbors,  and 
who  observed  the  testator  from  the  time  of  his  release 
from  Bloomingdale,  and  for  a  period  of  more  than  a 
year  after  his  marriage  and  who  have  had  transactions 
with  him  of  a  social  character  and  who  had  seen  him 
daily  and  had  repeated  conversations  with  him  on  so- 
cial and  business  matters,  testified  to  his  soundness  of 
mind  at  the  time  of  his  marriage  and  at  the  execution 
of  his  will. 


GsoBGE  Haas,  Ebwin  I.  Spink  and  Richabd  M.  Mabtht,  for  propo- 
nent, 

Edwa&d  Bbownb  and  Rabb  A  Eellbb,  attomjey9foT  conttstaMts. 


.  The  Surrogate  {orally), — ^I  have  given  very  care- 
ful and  painstaking  attention  to  every  word  of  the 
testimony  in  this  proceeding,  and  I  have  listened 
with  a  great  deal  of  interest  to  the  careful  statements, 
by  both  counsel,  of  the  law,  and  in  the  main  I  agree 
with  them.  The  duty  of  the  Surrogate  is  made  very 
clear  by  our  statute.  This  proceeding  presents  but  a 
single  question  of  fact  to  be  determined.  It  is  con- 
ceded that  the  paper  propounded  as  the  last  will  of 
this  decedent,  Andreas  Kiedaisch,  was  executed  by  him 
on  the  13th  day  of  July,  1888.     It  is  also  conceded 
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that  he  died  in  Amityville,  a  home  for  insane  people, 
commonly  called  an  "  asylum,"  on  the  14th  day  of 
July,  1890.  What  its  precise  name  is  I  do  not  know, 
and  it  is  of  no  consequence.  There  is  no  evidence  of 
what  disease  or  malady  he  died.  I  recall  no  evidence 
on  the  subject  at  all.  It  has,  perhaps,  been  left  for 
me  to  infer,  from  the  fact  that  he  was  sent  there  un- 
der the  commitment  and  died  there,  that  he  died  an 
insane  man.  It  is  not  necesssiry  for  me  to  express 
any  opinion  upon  that  subject  at  all,  and  I  do  not.  I 
think  it  is  entirely  immaterial.  The  contest  has  been 
very  carefully,  very  candidly,  and  very  ably  present- 
ed ;  and  I  have  no  doubt  at  all  about  the  absolute  good 
faith  of  the  contest,  and  it  should  have  been  instituted 
by  the  persons  interested  in  this  estate.  The  facts  in 
regard  to  this  man's  condition  about  the  time  that  he 
made  this  will,  which  have  been  disclosed  by  the  tes- 
timony, amply  j  ustif y  a  very  careful  inquiry  into  his 
mental  capacity  on  the  date  of  this  instrument.  The 
witnesses  on  both  sides  have  been,  in  my  view,  excep- 
tionally honest,  candid  people.  I  do  not  recall  the 
testimony  of  a  single  witness  that  should  be  discred- 
ited in  toto.  I  believe  that  the  witnesses  intended  to 
speak  the  truth ;  and  such  mistakes  as  they  may  have 
made,  and  no  doubt  did  make,  on  both  sides  in  regard 
to  the  matters  they  testified  to  were  natural,  and  in 
no  way  make  against  their  candor  or  the  credence  to 
be  given  to  their  testimony.  The  Code,  which  is  our 
statute  on  this  subject,  provides,  at  section  2622,  that 
it  shall  be  the  duty  of  the  Surrogate  before  he  admits 
a  will  to  probate  to  inquire  particularly  into  all  the 
facts  and  circumstances,  and  he  must  be  satisfied  of 
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the  genuineness  of  the  will  and  the  validity  of  its  ex- 
ecution; and  the  following  section  (2623)  provides 
that,  if  it  appears  to  the  Surrogate  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  he 
executed  it  was  in  all  respects  competent  to  make  a 
will,  and  not  under  any  restraint,  it  must  be  admitted 
to  probate.  In  this  proceeding  the  issue  is  presented 
by  the  second  objection  filed  to  this  paper,  in  these 
words :  "  That  neither  at  the  time  said  will  purports 
to  have  been  executed,  nor  at  any  time  when  it  was 
executed,  if  ever  executed,  was  he  of  sound  mind, 
memory,  and  understanding."  All  other  objections 
which  appear  in  the  answer  filed  have  not  been  re- 
garded by  the  counsel  for  the  contestant,  and  are  not 
regarded  by  me,  as  the  subject  of  comment  or  dispo- 
sition ;  and  the  only  question,  as  I  say,  is  included  in 
that  objection. 

I  am  not  required  by  the  law  to  state  my  reasons 
for  the  decision  which  I  feel  it  my  duty  to  make  in 
this  case,  nor,  indeed,  am  I  required  by  law  in  any 
probate  case,  except  under  certain  conditions,  which 
do  not  obtain  here,  to  state  my  reasons ;  but  it  is  my 
conception  of  duty,  sitting  as  judge  and  as  a  jury, 
upon  a  question  of  this  sort,  to  state  briefly,  in  all 
cases,  the  reasons  for  my  conclusion,  sometimes  at  the 
risk,  perhaps,  of  reaching  a  right  conclusion,  though 
giving  the  wrong  reason,  but  that  risk  I  am  always 
willing  to  take,  because  to  change  places  with  those 
who  are  interested — aside,  I  mean,  from  counsel — to 
change  places  with  those  who  are  interested  in  the 
estate,  either  for  the  will  or  against  it,  in  their  place  I 
should  be  better  satisfied  to  see  the  mind  of  the  judge, 
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if  I  could,  as  he  disposes  of  a  question  of  such  interest 
to  me. 

This  case  has  taken  a  great  many  days  to  try.  It 
has  been  very  carefully  and  very  ably  presented  on 
both  sides.  The  question  is  one  of  importance  in  a 
pecuniary  sense  to  the  beneficiary  named  in  the  will, 
and  to  the  kin  of  the  decedent.  I  have  had  occasion 
to  examine  all  the  questions  which  are  presented  in 
this  case  heretofore  very  carefully.  Several  cases 
have  been  decided  by  me  which  have  not  been  referred 
to  by  counsel,  and  in  which  I  had  at  the  time  studied 
the  questions  with  great  care,  and  came  to  my  conclu- 
sions, and  cited  authorities  which  seem  to  have  sus- 
tained the  views  expressed ;  and  those  cases  are  the 
law  of  this  court,  because  they  have  never  been  re- 
versed, and  of  course  they  stand  as  the  law  here,  un- 
less for  some  reason  I  myself  see  that  I  have  been 
mistaken.  I  said  (and  I  again  say  in  this  case)  in  Feb- 
ruary, 1889,  in  Matter  of  Lissauer,  5  N",  Y.  Supp. 
260 ;  22  N.  Y.  St  Rep.  877,  (which  will  was  rejected 
upon  the  ground  of  incapacity,)  that  the  rule  of  deci- 
sion in  this  state  is  that,  if  there  be  a  reasonable  doubt 
whether  one  or  more  of  the  directions  of  the  statute 
have  not  been  complied  with,  then  probate  must  be 
refused,  even  if  it  appear  probable  that  the  paper  ex- 
presses the  testator's  intention.  That  remark  was 
more  properly  applied  to  the  ceremonies  of  the  execu- 
tion of  the  paper ;  and  in  this  case  there  is  no  dispute 
about  the  due  execution  of  this  paper, — the  formalities 
required  by  the  statute.  The  will  was  signed  by  this 
man,  and  signed  at  the  end  of  the  paper.  It  was 
signed  in  the  presence  of  two  subscribing  witnesses. 
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In  other  words,  all  the  formalities  of  the  statute  were 
complied  with.  One  of  the  subscribing  witnesses  is 
dead,  and  it  is  certain  if  he  was  here  he  would  speak 
more  closely  of  the  condition  of  the  man  at  that  time 
than  perhaps  any  other  witness  who  has  testified,  or 
any  other  person  living.  The  other  witness  was  a 
stranger  to  the  decedent,  and  he  testified  cautiously, 
and  testified  necessarily,  because  he  was  a  stranger  to 
the  testator,  to  the  bare  facts  which  the  statute  re- 
quires ;  and  his  testimony  is  equivalent  to  a  negative 
affirmation  of  capacity  on  the  part  of  this  testator. 
He  saw  nothing  that  satisfied  him  or  caused  him  to 
suspect  that  the  man  was  incapacitated  to  execute  the 
paper ;  and  he  at  least  saw  that  he  appeared  to  be  in 
robust  health,  and  stated  that  the  decedent  thanked 
him  for  his  coming  in  to  sign  the  paper  as  a  witness 
and  departed.  He  saw  nothing  in  his  eyes  that  indi- 
cated that  the  man  was  incapable. 

Ordinarily  the  burden  of  proof,  which  is  upon  the 
proponent  always,  to  satisfy  the  court  that  the  paper 
propounded  was  executed  by  a  person  capable  at  the 
time  of  making  a  will,  is  successfully  carried  by  the 
testimony  of  the  subscribing  witnesses.  They  are  the 
persons  who  have  the  best  opportunity  of  judging  of 
the  condition  of  the  testator's  mind  and  of  his  sur^ 
roundings ;  and  the  law  has  wisely  (we  all  think)  given 
these  witnesses  the  right  to  testify  to  their  opinion  of 
the  testator's  mental  capacity  at  that  time.  No  other 
lay  witness  has  that  right  for  obvious  reasons.  The 
law  is,  as  1  view  it,  and  applicable  to  this  case,  well 
stated  in  the  case  of  Weir  v.  Fitzgerald,  2  Bradf*  42, 
where  the  court  say :  "  Something  more  is  necessary 
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to  establish  the  validity  of  the  will,  in  cases  where  from 
the  infirmities  of  the  testator,  his  impaired  capacity, 
or  the  circumstances  attending  the  transaction,  the 
usual  inferences  cannot  be  drawn  from  the  mere  formal 
execution.  Additional  evidence  is  therefore  required 
that  the  testator's  mind  accompanied  the  will ;  that 
he  knew  what  he  was  executing,  and  was  cognizant 
of  the  provisions  of  the  will."  That  proposition,  1 
suppose,  will  not  be  disputed  by  anybody ;  and  it  ap- 
plies forcibly  to  the  case  we  are  now  considering. 
The  situation  of  this  man  shortly  before  the  execution 
of  this  paper  and  shortly  after  July  13,  1888,  when  it 
was  executed,  as  I  have  already  said,  justified  a  care- 
ful, and,  indeed,  demanded  a  very  careful  examination 
into  his  history  and  his  walk  in  life,  private  and  pub- 
lic, as  far  as  it  is  possible  to  get  it,  during  that  period 
of  time ;  and,  considering  the  fact  of  the  death  of  one 
of  the  subscribing  witnesses  and  of  the  strangeness  of 
the  other,  together  with  the  condition  of  the  testator, 
as  I  have  described  it  in  my  judgment,  it  casts  upon 
the  proponent  in  this  case,  from  the  beginning  to  the 
end,  the  burden  of  satisfying  the  Surrogate  beyond  a 
reasonable  doubt  that  the  man  was  capable  of  execut- 
ing a  will  at  the  time  he  executed  this  paper ;  that  he 
could  comprehend  the  nature  of  his  property,  what  it 
was,  how  situated ;  and  also  appreciate  and  perceive 
the  relations  of  those  who  were  entitled  to  his  bounty 
and  to  benefactions  from  him.  The  Surrogate  must 
be  satisfied  of  all  these  facts,  and  in  this  case  it  was 
the  duty  of  the  proponent  to  satisfy  him.  The  ques- 
tion is  whether  or  not  the  evidence  should,  as  matter 
of  law,  dispose  of  that  question  in  favor  of  sustaining 
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this  paper  or  of  rejecting  it.  Counsel  for  the  propo- 
nent has  stated  very  correctly  that  it  is  not  the  quan- 
tity (if  I  may  use  that  expression)  of  capacity  that  we 
may  inquire  about.  It  is  not  necessary  that  the  man 
should  have  the  capacity  to  transact  all  kinds  of  busi- 
ness to  be  esteemed  capable  of  executing  a  valid  will ; 
and  I  shall  detain  you  for  a  minute  by  calling  your 
attention  to  some  authorities  which  were  used  by  me 
in  Matter  of  Bush,  1  Connoly  Surr.  Rep.  330,  which 
was  decided  in  January,  1889.  Lord  Kenton  said,  in 
a  case  which  was  reported  in  3  Curt.  Ecc.  App.  2, 
(Greenwood  v.  Greenwood :)  "  Mind  and  memory 
competent  to  dispose  of  his  property,  when  it  is  a  lit- 
tle explained,  may  perhaps  stand  thus :  Having  that 
degree  of  recollection  about  him  that  would  enable 
him  to  look  about  the  property  he  had  to  dispose  of, 
and  the  persons  to  whom  he  wishes  to  dispose  of  it, 
if  he  had  the  power  of  summoning  up  his  mind  so  as 
to  know  what  his  property  was,  and  who  those  persons 
were  that  then  were  the  objects  of  his  bounty,  then 
he  was  competent  to  make  a  will."  I  think  our  stat- 
ute says  that  every  male  person  of  the  age  of  18  years 
or  upwards,  and  every  female  of  the  age  of  15  years 
or  upwards,  of  sound  mind  and  memory,  and  no  others, 
may  give  or  bequeath  his  or  her  personal  estate  by 
will  in  writing.  Well,  the  question  is,  what  does  our 
statute  mean  by  a  man  of  sound  mind  and  memory  ? 
It  has  been  decided,  and  it  is  the  law,  I  think,  that 
such  a  man  is  aptly  described  as  compos  mentis,  and 
that  a  man  without  sound  mind  and  memory  would  be 
aptly  described  as  non  compos  mentis  ;  and  siiice  tke 
law  existed,  it  has  been  held  that  a  now  compos  mentis 


NEW  YORK  COUNTY,  DECEMBER,  1890.    447 


MATTER  OF   KIBDAISCH.* 


was  an  imbecile,  a  lunatic,  or  an  idiot,  and  not  a  per- 
son of  merely  impaired  mental  faculties.  A  man 
whose  mental  faculties  are  weakened  or  impaired,  even 
to  a  considerable  degree,  is  not  non  compos  mentis 
within  the  legal  definition  of  that  term,  applied  to  the 
act  we  are  now  considering,  viz.,  the  making  of  a  will. 
That  is  the  law  as  laid  down  in  the  leading  case  of 
Delalield  v.  Parish,  25  iV.  JT.  9,  and  in  the  old  case  of 
Jackson  v.  King,  4  Cow.  207,  where  it  was  held  that 
the  law  recognizes  no  incompetency  but  that  of  idiots, 
lunatics,  and  persons  non  compos  mentis  ;  giving  the 
description  there  cited  from  Coke  Littleton  of  "  incom- 
petency," (and  which  is  applicable  to  the  case  that  we 
are  now  considering,)  as  not  a  partial,  but  an  entire, 
loss  of  understanding.  I  could  continue,  of  course,  to 
multiply  precedent  decisions  to  sustain  this  proposition 
that  was  stated  in  argument  by  Mr.  Spink,  and  not 
denied,  of  course,  by  Judge  Browne, — that  we  must 
find  in  this  case  that  this  man  was  without  capacity, 
that  he  was  non  compos  mentis^  and  that  he  had  no 
understanding ;  and  of  this  you  must  satisfy  the  Sur- 
rogate beyond  a  reasonable  doubt ;  otherwise  this  pa- 
per propounded  must  be  admitted  to  probate.  And  so 
we  come  down  to  the  testimony. 

I  have  already  said  that  I  have  entire  confidence  in 
the  good  faith  and  honesty  of  all  of  these  witnesses. 
Never,  in  my  experience,  have  I  known  25  or  30  wit- 
nesses to  testify  against  each  other  where,  to  my  mind, 
although  the  conflict  was  rather  sharp  in  some  re- 
spects, I  felt  that  they  were  all  endeavoring  to  tell  the 
truth.  The  will  itself  is  an  item  of  evidence.  It  has 
been  referred  to  briefly  by  counsel.     It  is  always  to 
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be  considered,  and  it  is  always  an  important  item  of 
evidence.  Considering  the  man's  surroundings  and  his 
relations  to  the  world,  and  his  relations  to  his  family 
and  kindred,  is  the  paper  propounded  in  a  given  case  a 

natural  will  ?    Does  it  seem  to  be  consistent  with  what 

• 

would  be  the  natural  feeling  and  sentiments  of  a  tes- 
tator ?  Well,  in  this  case,  I  think  this  is  a  very  nat- 
ural will,  and  a  very  just  will.  The  man  had  an 
undoubted  right,  so  far  as  the  moral  ground  of  the 
question  is  concerned,  to  contract  a  marriage.  He  had 
the  legal  right  to  contract  that  marriage  if  he  were  a 
sane  man.  That  he  was  regarded  by  his  family, 
friends,  and  his  neighbors,  who  have  been  called  here 
as  witnesses,  as  a  proper  subject  of  matrimony,  must  be 
admitted  by  all ;  for  all  these  people — his  relatives,  and 
those  who  have  testified  against  his  capacity  at  that  time 
— ^were  present  at  the  wedding,  and  enjoyed  the  festivi- 
ties, and  congratulated  him  upon  the  act.  That  is,  I 
think,  a  justifiable  comment  upon  their  testimony  in 
this  case  against  his  capacity,  not  to  impeach  them  or 
to  discredit  them,  but  to  explain  what  has  been  called 
in  the  case  the  reason  for  a  little  exaggeration  or  ro- 
mancing, a  florid  sort  of  statement  that  came  from 
the  witnesses  on  this  trial,  which  is  not  consistent  with 
their  conduct  at  the  time  of  this  wedding.  And  an- 
other item  of  evidence  which  was  not  commented 
upon  by  either  side  is,  I  think,  significant  of  the  state 
of  mind  of  the  persons  who  were  most  intimately  as- 
sociated with  this  man  at  the  time  of  his  marriage,  or 
about  the  time  that  we  are  considering,  namely,  the 
sale  by  him  to  his  brother-in-law  of  his  property. 
Surely  neither  Mr.  Volm  nor  Mrs.  Volm  had  any  idea 
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that  the  man  was  insane,  and  incapable  of  making  a 
valid  transfer  of  this  property  at  that  time ;  and  that 
was  the  time  when  they  were  best  able  to  judge  of 
his  condition.  If  they  had,  they  certainly  would  not 
have  dealt  with  him,  because  I  do  not  believe,  from 
the  testimony,  that  either  Mr.  Volm  or  Mrs.  Volm  are 
capable  of  overreaching  or  defrauding  anybody,  or  at- 
tempting to  do  it ;  and,  if  the  man  was  insane  at  that 
time,  and  incapable  of  making  a  will,  then  the  sale  by 
him  to  Mr.  Volm,  his  brother-in-law,  was  a  fraud  in 
law  on  the  part  of  the  latter.  The  number  of  wit- 
nesses on  each  side  of  this  controversy  who  observed 
this  man  during  the  period  covered  by  the  injury 
seems  to  have  been  about  the  same.  The  interest  of 
the  witnesses  in  the  result  of  the  controversy  may  be 
about  the  same.  I  do  not  believe  that  a  single  wit- 
ness has  had  any  interest  in  this  controversy,  except 
to  see  it  properly  and  righteously  decided-  A  num- 
ber of  the  witnesses  were  called  by  the  contestants, 
and  (without  going  over  their  testimony  one  by  one,, 
which  would  be  an  unwise  and  unnecessary  thing  for 
me  to  do,)  they  called  many  lay  witnesses,  and  some 
expert  witnesses,  whose  testimony,  taking  it  as  an  en- 
tirety, impugns  this  man's  capacity,  and  represents 
him  as  incapable  of  executing  a  will  valid  in  its  char- 
acter, or  of  executing  a  valid  contract  of  any  kind,  or 
entering  into  any  business  transaction,  or  performing 
any  business  act,  from  about  the  time  he  was  sent  to 
Bloomingdale  until  the  time  he  was  released.  The 
dates  I  do  not  mention,  because  I  do  not  recall  them. 
Some  of  the  testimony  from  contestants  establishes 
the  fact  that,  to  their  view,  the  man  was  incapable 
Vol.  n.— 29 
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and  insane  down  to  the  very  time  of  his  marriage, — 
the  very  day;  but  the  wedding,  and  the  evidence 
upon  that  point,  is  largely  against  their  belief ;  and 
that  is  all  their  testimony  amounts  to,  as  what  they 
believe  on  that  subject.  There  is  no  doubt  in  my 
mind  at  all  from  this  testimony,  too,  that  the  man  was 
compos  mentis  at  the  time  he  was  married ;  and  that 
he  not  only  was  compos  mentis  at  the  time,  but  that 
all  of  his  friends,  and  the  witnesses,  the  relatives,  in- 
cluding these  people,  these  contestants,  believed  him 
to  be  compos  mentis  at  that  time. 

Counsel  for  the  contestants  have  referred  to  the 
value  of  expert  testimony.  I  think  I  ought,  in  jus- 
tice to  him,  to  state  that  the  law,  as  I  remember  it  as 
it  has  been  laid  down  in  our  state,  and  I  have  cited  it, 
is  not  as  he  supposes.  I  know  that  our  Court  of  Ap- 
peals, in  a  case  which  I  supposed  I  had  under  my  eye, 
condemns  the  teBtimony  of  medical  mtnesses  where 
it  is  produced  against  the  testimony  of  witnesses — lay 
witnesses — who  have  actual  view  of  the  person  whose 
capacity  or  sanity  is  the  subject  of  controversy.  The 
court  said  in  that  case :  "  The  medical  discussions  of 
men  learned  and  eminent  in  that  profession  are  no 
doubt  interesting  as  matters  of  general  information, 
and  often  as  the  argument  of  eminent  medical  coun- 
sel, and  are  illustrations  of  the  zeal  and  positiveness 
with  which  doctors  disagree  upon  subjects  upon  which 
human  knowledge  is  imperfect,  and  which  will  con- 
tinue to  be  shrouded  in  mystery  until  we  see  face  to 
'face,  and  know  even  as  we  are  known."  That  is  the 
language  of  the  opinion ;  and  I  think  Judge  Browne 
will  agree  with  me  that  the  testimony  of  experts,-  aJ- 
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though  admissible  always,  and  a  great  aid  to  a  court 
and  jury  in  discovering  where  the  truth  lies,  in  a  ques- 
tion of  this  kind,  cannot  ever  be  held  to  be  conclusive 
and  controlling  against  the  testimony  of  those  persons 
of  intelligence  who  saw  the  man  daily  and  who  had 
transactions  with  him  of  a  social  character  and  in  busi-' 
ness.  Dr.  Brill,  whose  testimony  was  very  strongly 
relied  upon  in  argument,  examined  this  man  in  No- 
vember, 1886,  and  knew  nothing  about  him  two  years 
thereafter,  when  he  made  this  will.  His  testimony 
may  b^  absolutely  true,  and,  for  the  purposes  of  this 
case,  it  is  safe  and  proper  to  admit,  if  you  please,  that 
it  is  true. 

, .  The  evidence  in  this  case  satisfies  me,  and  I  think  it 
must  satisfy  everybody,  that  this  man  might  have  and 
did  have  a  lucid  interval  at  that  time ;  and  that  a  will 
may  be  made  in  a  lucid  interval,  of  course,  is  established 
QVer  and  over  again.  It  is  not  necessary  to  quote  any 
aflithority  for  that.  The  fact  that  this  man  had  been 
committed  to  a  lunatic  asylum  may  be  presumptive 
evidence  of  his  insanity,  although  that  is  contro- 
verted by  Mr.  Spink,  (and  I  am  inclined  to  think  that 
he  is  right  about  it,)  but  for  the  sake  of  the  case  we 
will  admit  that.  I  have  a  case  here,  Matter  of  Pen- 
dleton, 1  Connoly  Surr.  Rep.  480,  where  the  will  of  a 
person  (who,  at  the  time  the  will  was  made,  was  un- 
der the  care  and  custody  of  a  commission  in  lunacy) 
was  admitted  to  probate.  That,  however,  proves 
nothing.  That  case  is  no  authority  to  us,  except  that 
the  existence  of  the  commission  in  lunacy  was  not 
regarded  as  conclusive  at  all  upon  the  question  of  ca- 
pacity.    As  to  that,  the  court  inquired  independently, 
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and  came  to  the  conclusion  that  the  lunacy  commis- 
sion was  wrong,  and  that  the  woman  was  sane,  or  that 
she  had  a  lucid  interval.  The  number  of  witnesses 
called  by  the  contestants  to  sustain  their  case^  by 
count — ^if  we  were  to  count  them,  and  to  thus  talk 
about  the  weight  of  evidence — falls  some  five  or  six 
short  of  the  number  called  by  the  proponent  upon  the 
very  same  question.  There  was  one  witness  in  this 
case  whose  testimony  was,  to  my  mind,  a  gem.  Eyery 
word  that  fell  from  that  woman's  lips  I  believe  was 
golden  truth ;  and,  if  her  testimony  is  true  of  the  de- 
tails of  the  conversation  that  she  had  with  this  man, — 
if  what  she  said  was  true,  as  I  believe  it  to  have  been 
beyond  the  possibility  of  a  doubt, — then  this  man, 
Kiedaisch,  the  testator,  was  competent  to  execute  a 
will ;  and  quite  aside  from  the  testimony  of .  anybody 
else,  taking  that  witness'  testimony — the  young  wom- 
an, Mrs.  Beiser — taking  her  testimony  as  true,  (and  I, 
as  I  have  said,  believe  it  to  be,)  there  could  be  no 
question  in  the  mind  of  anybody  but  that  this. man 
was  capable  of  making  a  will  at  the  time  he  made  this 
one ;  and  I  have  come  to  the  conclusion,  as  you  ^e, 
that  on  all  the  evidence  I  am  satisfied  beyond  any 
doubt  that  this  decedent  had  capacity  to  make  this 
will,  and  that  it  is  entitled  to  probate.  And  I  think 
that  the  testimony  should  satisfy  the  friends  and  rela- 
tives of  this  man,  who  have  so  fairly  and  properly 
sought  this  contest  and  this  inquiry.  Let  a  decree  be 
presented  admitting  the  paper  to  probate. 
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Cattaraugus  County.— Hon.  ALFRED  SPRING, 
Subrogate. — December,  1890. 

Matter  of  Ingersoll. 

In  the  matter  of  the  estate  of  Almira  Ingersoll, 

deceased. 

The  wUl  of  testatrix  contained  the  following  clause: 

'*  I  am  desirous  of  leaving  some  of  my  estate  to  aid  in  carrying  on  the  work 
of  the  Christian  ministry,  and  to  uphold  the  doctrine  and  faith  of  the 

Bible,  and  aid  in  extending  the  Christian  religion 1  do  hereby 

authorize  and  empower  my  executor to  expend  through  the 

agency  of  the  Baptist  Church,  and  its  various  societies,  missionary  and 
educational,  or  in  such  other  way  through  the  said  church  or  its  organ- 
isations as  shall  be  deemed  best  likely  to  promote  these  purposes,  such 
sum  as  he  may  deem  best,  but  not  to  exceed  $1,000,  and,  in  order  that 
my  executor  may  be  enabled  to  do  so  without  hindrance,  I  give  and 
bequeath  to  him  the  said  sum  of  $1,000.  and  the  sum  is  to  him  and  his 
heirs  and  assigns  for  the  uses  and  purposes  before  stated,  and  I  rely  on 
him  to  carry  out  the  wishes  and  purposes  tliat  I  have  hereinbefore  in- 
dicated.'' Heldf  that  this  provision  was  not  an  absolute  bequest,  but 
was  a  trust  which  was  void  for  uncertainty  as  to  the  beneficiary. 

Proceeding  for  the  construction  of  the  eighth  clause 
of  the  will  of  Almira  IngersoU,  deceased. 

The  clause  of  which  the  construction  was  sought  in 
this  |>roceeding  appears  in  the  opinion  of  the  Surro- 
gate. 

W.  S.  Thbashkb,  for  executor. 
F.  J.  Blaokman,  for  legatee$. 

The  Surrogate. — ^The  construction  of  the  eighth 
clause  of  the  will  of  testatrix  is  put  in  issue  in  pursu- 
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ance  of  section  2624  of  the  Code  of  Civil  Procedure. 
The  clause  reads  as  follows :  "  I  am  desirous  of  leav- 
ing some  of  my  estate  to  aid  in  carrying  on  the  work 
of  the  Christian  ministry/ and  to  uphold  the  doctrine 
and  faith  of  the  Bible,  and  to  aid  in  extending  the 
Christian  religion  in  the  world  through  the  instru- 
mentality of  the  preaching  of  the  gospel  of  Christ ; 
arid,  desirous  of  promoting  these  purposes,  I  do  h^ife- 
by  authorize  and  empower  my  executor  hereinafter 
named  to  expend  through  the  agency  of  the  Baptist 
Church,  and  its  various  societies,  missionary  and  ec(ur 
cational,  or  in  such  other  way  through  the  said  church 
or  its  organizations  as  shall  be  deemed  best  likely  to 
promote  these  purposes,  such  sum  as  he  may  deem 
best,  not  to  exceed  $1,000,  and,  in  order  that  my  ex- 
ecutor may  be  enabled  to  do  so  without  hindrance,  I 
give  and  bequeath  to  him  said  sum  of  $1,000,  and  the 
sum  is  to  him  and  his  heirs  and  assigns  for  the  uses 
and  purposes  before  stated,  and  I  rely  upon  him  to 
carry  out  the  wishes  and  purposes  that  I  have  herein- 
before indicated,  and  that  those  interested  in  my  es- 
tate will  co-operate  in  carrying  on  the  work  that  I, 
by  this  bequest,  desire  to  promote."  When  simmered 
down,  this  clause  means  that  the  testatrix  bequeaths 
to  the  executor  $1,000  for  the  promotion  of  th6 
Christian  religion  through  the  agency  of  the  Baptist 
Church,  and  its  various  societies,  missionary,  educa- 
tional, or  others  that  may  be  designed  to  carry  out  the 
object  stated.  The  clause  is  void  for  uncertainty.  It 
is  impossible  to  determine  who  is  the  legatee.  No 
beneficiary,  no  definite  corporation,  can  enforce  its 
payment,  and  this  is  one  of  the  essentials  to  render  a 
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bequest  valid.  Levy  v.  Levy,  33  N.  T.  97-107.  The 
testatrix  seeks  (1)  ''to  aid  in  carrying  on  the  Chris- 
tian  ministry;"  (2)  "to  uphold  the  doctrines  and 
faith  of  the  Bible ; "  and  (3)  "  to  aid  in  extending  the 
Christian  religion."  And  for  the  purpose  of  render- 
ing effectual  this  bequest  she  authorizes  her  executor 
to  expend,  "through  the  agency  of  the  Baptist 
Church/'  and  its  various  organizations,  not  to  exceed 
1 1,000.  The  purposes  for  which  this  money  is  to  be 
expended  are  not  precisely  stated.  Testatrix  evident- 
ly had  in  mind  the  advancement  of  the  religion  of 
Christ  ;■  but  any  society  within  the  pale  of  the  Baptist 
Church,  wherever  located,  or  whatever  its  special 
work  may  be,  could  claim  to  be  the  recipient  of  the 
bounty  of  the  decedent.  It  is  not  the  Baptist  Church 
of  Leon,  where  testatrix  resided,  not  the  organizations 
•of  that  society  in  Cattaraugus  county,  not  of  New 
York  state,  not  any  particular  branch  of  the  church, 
but  its  various  societies,  etc. ;  if  the  bequest  had  been 
to  all  those  believing  in  the  rite  of  baptism  as  a  sav- 
ing ordinance  it  would  have  been  as  easy  to  ascertain 
the  precise  beneficiary  as  in  this  will.  In  neither  case 
could  any  one  receive  the  legacy.  In  Prichard  v. 
Thompson,  95  N.  T,  76,  the  will  directed  the  distri- 
bution of  the  fund  among  such  incorporated  societies 
in  the  states  of  New  York  and  Maryland  as  were  au- 
thorized to  receive  and  hold  funds  for  charitable  and 
educational  uses  as  the  executor  might  select.  The 
tjourt,  in  holding  the  bequest  void,  say,  at  page  81 : 
"The  beneficiaries  referred  to,  consisting  of  every 
corporation  within  two  states  of  the  character  named 
in  the  will,  would  be  almost  innumerable,  and  none 
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of  them  could  claim  that  any  specific  portion  of  the 

bequest  belonged  to  them It  is  a  well-settled 

and  established  rule  that,  where  a  gift  to  a  charitable 
use  is  so  indefinite  as  to  be  incapable  of  being  exe- 
cuted by  a  judicial  decree,  the  representative  of  the 
donor  must  prevail  over  the  charity.  Williams  v, 
Williams,  8  N.  Y.  526. 

Within  the  rule  stated  it  is  quite  obvious  that  insu- 
perable obstacles  exist  which  prevent  a  distribution  of 
the  fund  intended  to  be  created  by  the  testator's  will, 
and  that  by  reason  of  a  want  of  precision  and  certain- 
ty in  the  bequest  made,  and  the  difficulty  in  the  select 
tion  of  those  who  would  be  entitled  to  be  benefited 
thereby,  it  cannot  be  carried  into  efEect.  No  case  in 
this  state  goes  so  far  as  to  hold  that  such  a  bequest  is 
valid  and  effectual  and  capable  of  being  executed 
within  the  well-established  rules  of  law  which  are  ap- 
plicable to  the  doctrine  of  charitable  uses  and  trusts. 
See,  also,  Holland  v.  Alcock,  108  N.  T.  312,  Matter  of 
Will  of  O'Hara,  95  N.  T.  403.  These  cases  plainly 
limit  Power  v.  Cassidy,  79  N.  T.  602,  upon  which 
counsel  for  the  executor  relies,  and  they  are  decisive 
of  this  case. 

The  counsel  for  the  executor  urges  that  no  trust  is 
created  by  this  clause  of  the  will,  but  the  bequest  is 
directly  to  the  executor,  and  the  direction  for  the  ex- 
penditure of  the  money  is  surplusage,  leaving  it  op- 
tional with  him  to  retain  personally  or  use  the  funds 
for  the  purposes  stated.  I  cannot  spell  that  construc- 
tion from  this  clause.  While  the  bequest  purports  in 
one  phrase  to  be  to  the  executor,  "  his  heirs  and  as- 
signs," it  is  especially  limited  to  the  objects  above  set 
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forth.  It  is  not  an  absolute  gift  to  the  executor ;  but 
the  whole  scope  of  the  clause  is  that  the  testatrix  had 
in  view  the  promotion  of  Christianity,  and  never  con- 
templated that  the  executor  was  her  beneficiary,  or 
that  he  was  to  determine  whether  or  not  the  money 
was  to  be  expended.  Eliminate  from  this  clause  of 
the  will  everything  implying  a  bequest  for  a  charita- 
ble purpose,  and  it  will  be  stripped  of  every  signifi- 
cant direction  or  suggestion  contained  in  it.  The 
cases  cited  by  counsel  upon  this  branch  of  the  contro- 
versy I  do  not  regard  as  applicable.  They  hinge  upon 
a  bequest  to  a  person  by  name  coupled  with  precatory 
words  indiciBkting  a  wish  of  decedent  that  her  property 
be  expended  by  the  donee  in  a  way  designated.  The 
courts  hold  the  legacy  is  absolute,  that  no  trust  is 
created,  and  her  suggestions  as  to  the  expenditure  of 
her  moneys  do  not  limit  the  positive  character  of  the 
gift  or  impose  any  legal  or  enforceable  obligation  upon 
the  beneficiary.  The  entire  tenor  of  this  will,  so  far 
as  this  clause  is  concerned,  is  that  the  executor  in  that 
capacity  is  the  repository  of  this  fund ;  that  she  is  not 
in  any  sense  referring  to  the  individual,  but  to  the 
trustee,  and  the  legacy  is  not  to  Senator  Allen,  but 
the  discretion  in  explicit  terms  is  invested  in  the  ex- 
ecutor, showing  unmistakably  he  was  simply  the  me- 
dium chosen  by  her  to  make  effective  this  last  testi- 
monial to  her  religion.  A  decree  will  be  entered  in 
accordance  herewith  nullif3dng  this  clause  for  uncer- 
tainty, and  providing  for  the  probate  of  the  will  with 
this  exception.  The  costs  will  be  adjusted  and  in- 
serted in  the  decree. 
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Rockland  County.— Hon.  GEORGE  W.  WEIANT, 

SuRBOQATB. — ^December,  1890. 

Matter  op  Blauvelt. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Catharine  Blautelt,  and  Julia  Mansfield, 
as  executrices  of  the  will  of  Isaac  F.  Blauvelt, 
deceased. 


The  will  of  testator  gave  to  his  wife  "  daring  her  widowhood,  the  use  of 
all  my  real  and  personal  estate,  autliorizing  her  to  sell  and  dispose  of  any 
of  my  real  estate,  as  to  her  shall  seem  just,  giving  and  executing  all  deeds 
and  writings  necessary  to  secure  the  purchasers  In  all  rights  of  owner- 
ship in  the  same  manner  as  I  could  have  done  if  living."  The  will 
further  directed  that  upon  the  death  of  the  wife  the  estate  should  be 
divided  between  the  two  daughters  of  testator,  and  that  for  such  pur- 
pose, the  executors  were  directed  to  then  hold  the  estate  in  trust  for 
them,  paying  to  each  daughter  during  her  life  the  income  of  one  half 
of  said  estate,  and  at  the  death  of  each  daughter  it  was  provided  that 
her  one  half  share  was  to  be  divided  among  her  heirs  as  they  should 
attain  the  age  of  twenty-one  years.  Jleldf  that  the  widow  took  simply 
a  life-interest  which  entitled  her  to  the  use  or  income  of  the  estate 
during  life  or  widowhood,  with  the  power  of  sale  of  the  real  estate; 
that  upon  her  death  or  the  determination  of  her  widowhood,  the  estate 
both  real  and  personal,  passed  as  directed  in  the  will,  without  any 
other  diminution  or  impairment  than  that  resulting  from  unavoidable 
loss  or  depreciation,  which  in  the  exercise  of  ordinary  care,  prudence 
and  judgment,  the  widow  in  the  enjoyment  of  her  estate,  could  not 
prevent. 

Except  under  special  circumstances,  the  investment  by  an  executor  of  the 
funds  of  the  estate  in  personal  security,  is  a  breach  of  trust,  and  for 
any  loss  arising  therefrom,  the  executor  Is  liable. 

Where  executrices  who  held  a  first  mortgage  belonging  to  the  estate  al- 
low it  to  be  paid  and  then  re-invest  the  proceeds  in  a  second  mortgage 
on  the  same  property,  ttie  two  mortgages  aggregating  the  full  value  of 
the  property,  tbis  is  a  breach  of  trust  which  will  render  them  charge- 
able with  any  loss  arising  therefrom. 

While  the  circumstance  of  an  investment  ou  second  mortgage  by  an  exeo- 
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•  tttor  is  one  of  importance  upon  the  question  of  the  exercise  of  proper 
care,  yet  it  only  calls  for  the  exercise  of  greater  caution  in  making  the 
inyestment,  for  there  is  no  rule  of  law  prohibiting  the  investment  of 
trust  funds  in  any  other  than  first  mortgages. 
Where  a  loan  by  an  executor  upon  mortgage  is  a  safe  one  when  made,  such 
executor  will  not  be  held  liable  for  a  loss  arising  from  the  sudden  de- 
preciation of  the  mortgaged  property  by  reason  of  a  general  financial 
panic. 

Accounting  of  the  executrices  of  the  will  of  Isaac 
T.  Blauvelt,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

A.  &  A.  F.  Fallon,  for  execuiWB, 
Aabon  a.  Demarest,  for  conteBtanta, 

The  Surrogate. — The  testator  by  his  will  be- 
queathed and  devised  his  estate  as  follows,  after  pay- 
ment of  his  debts : 

"  I  give  .unto  my  wife  Catharine  during  her  widow- 
hood the  use  of  all  my  real  and  personal  estate,  au- 
thorizing her  to  sell  and  dispose  of  any  of  my  real 
estate  as  to  her  shall  seem  just,  giving  and  executing 
all  deeds  and  writings  necessary  to  secure  the  pur- 
chasers in  all  right  of  ownership,  in  the  same  manner 
as  I  could  have  done  if  living.  After  the  death  of  my 
wife  Catharine,  I  order  that  my  property  be  equally 
divided  between  my  children,  Catharine  Elizabeth  and 
Julia  Frances,  that  is  to  say:  I  give  to  my  execu- 
tors in  trust  for  and  during  the  natural  life  of  my 
daughter  Catharine  Elizabeth  for  her  sole  use  and 
benefit  the  income  and  profits  of  the  one  equal  one 
half  of  all  my  real  and  personal  estate,  and  after  her 
death  I  order  the  said  half  of  my  estate  to  be  equally 
divided  among  her  heirs  as  they  shall  attain  the  age 
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of  twenty-one  years  each^  if  any  shall  be  minors  at  her 
death.  I  also  give  to  my  executors  in  trust  for  and 
during  the  natural  life  of  my  daughter  Julia  Frances, 
for  her  sole  benefit  and  use^  the  income  and  profits  of 
the  other  one  half  of  all  my  real  and  personal  estate, 
and  after  her  death  I  order  the  said  halE  of  my  estate 
to  be  equally  divided  among  her  heirs  as  they  shall 
attain  the  age  of  twenty-one  years  each  if  any  shall 
be  minors  at  the  time  of  her  death." 

"  I  further  direct  my  executors  to  pay  the  said  in- 
come and  profits  to  my  daughters  Catharine  Elizabeth 
and  Julia  Frances  in  half  yearly  payments,  the  said 
Catharine  Elizabeth  and  Julia  Frances  giving  their 
receipts  for  the  same.  If  either  of  my  children  Calli- 
arine  Elizabeth  or  Julia  Frances  should  die  before 
their  heirs  shall  have  attained  the  age  of  twenty-one 
years,  I  order  that  said  heirs  receive  their  proportion 
of  the  income  to  which  their  mother  was  entitled  while 
living  in  half  yearly  payments." 

The  testator's  widow  and  his  daughter  Julia  Frances 
are  the  acting  and  accounting  executrices. 

The  widow  under  the  power  of  sale  given  her  in  the 
will  has  sold  and  conveyed  certain  of  the  real  estate 
of  the  testator,  and  the  contestants  claim  that  the  ex- 
ecutrices must  account  for  the  proceeds  of  such  sales 
as  a  part  of  the  residuary  estate  bequeathed  and  de- 
vised to  the  two  daughters  of  the  testator  and  to  their 
respective  heirs. 

The  widow  contends  that  by  virtue  of  2  JR.  8.  732, 
{8th  ed.,  p.  2446,)  §  81,  upon  the  execution  of  such 
power  of  sale,  she  became  the  absolute  owner  of  the 
proceeds. 
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That  section  provides  that  "where  an  absolute 
power  of  disposition,  not  accompanied  by  any  trust, 
shall  be  given  to  the  owner  of  a  particular  estate  for 
life  or  years,  such  estate  shall  be  changed  into  a  fee, 
absolute  in  respect  to  the  rights  of  creditors  and  pur- 
chasers, but  subject  to  any  future  estates  limited 
thereon  in  case  the  power  shall  not  be  executed  or  the 
lands  shall  not  be  sold  for  the  satisfaction  of  debts." 

I  do  not  understand  the  power  of  sale  conferred 
upon  the  widow  under  this  will  to  be  an  absolute  one, 
such  as  is  contemplated  by  this  statute.  Terry  v. 
Wiggins,  47  N.  T.  512-516. 

"  Every  power  of  disposition  shall  be  deemed  abso- 
lute by  means  of  which  the  grantee  is  enabled  in  his 
lifetime  to  dispose  of  the  entire  fee  for  his  own  bene- 
fit." 2  R.  8.  733,  (18th  ed.,  p.  2447,)  §  85.  The  will 
when  considered  in  all  its  parts,  does  not  indicate  that 
the  power  was  conferred  to  dispose  of  the  entire  fee 
for  the  widow's  own  benefit.  It  must  rather  be  con- 
strued as  for  the  benefit  of  all,  to  realize  a  greater 
income,  t©  facilitate  distribution,  to  save  partition. 
Mutual  life  Ins.  Co.  v.  Shipman,  108  N.  Y.  19.  To 
sell  or  dispose  of  the  real  estate  as  to  her  shall  "  seem 
just "  must  mean  just,  to  all  interested  in  such  estate. 
It  is  very  clear  from  the  whole  instrument  that  the 
testator  did  not  intend  to  confer  such  an  absolute 
power  of  sale  as  would  destroy  the  devises  over  of  his 
estate.  The  provisions  disposing  of  his  property  after 
the  death  of  the  widow  are  specifically  set  forth  and 
he  thereby  bequeaths  and  devises  "  all  my  real  and 
personal  estate."  If  the  widow  is  given  by  virtue  of 
the  power  an  absolute  title  to  the  real  estate,  then  the 
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testator  had  no  real  estate  to  devise  after  his  widow's 
death. 

To  warrant  such  a  construction  of  this  devise  to  the 
widow  as  would  nullify  express  subsequent  provisions 
of  his  will,  specific  terras  having  that  effect  must  ap- 
pear in  the  instrument.  The  testator  in  exact  words 
limited  the  estate  of  his  wife  to  the  use  of  all  his  real 
and  personal  estate  during  her  widowhood,  and  to  en- 
large this  into  a  fee  as  to  the  realty  it  must  appear  in 
clear  terms  where  such  enlargement  would  have  the 
effect  of  nullifying  devises  of  such  realty  after  the 
death  of  the  widow. 

Of  course,  in  the  consideration  of  the  question  of 
the  effect  of  this  power  of  sale  conferred  upon  the 
widow,  the  distinction  must  be  kept  in  mind  as  to 
whether  the  question  is  raised  by  a  purchaser  as  to 
his  title  acquired  by  virtue  of  a  sale  under  this  power, 
as  here,  where  it  is  raised  by  one  claiming  under  the 
will  an  estate  or  interest  in  the  proceeds. 

It  is  doubtful  whether  the  testator  intended  con- 
ferring other  than  such  power  as  a  life-tenant  may 
exercise.  Even  the  words  "  disposal  absolutely  "  may 
have  their  absolute  character  qualified  by  restraining 
words  connected  with  and  limiting  them  to  mean  such 
absolute  disposal  as  a  tenant  for  life  may  make. 
Smith  V.  Bell,  6  Peters,  68.  To  the  same  effect  Brant 
V.  Virginia  Coal  Co.,  93  U.  S.  326 ;  Bradley  v.  West- 
cott,  13  Vea.  445. 

But  even  if  the  power  of  sale  intended  to  be  given  to 
the  widow  was  to  sell  the  realty  with  the  full  title  of 
the  testator,  if  she  saw  proper  to  exercise  the  same  to 
enable  her  to  realize  a  larger  income  therefrom  for 
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herself,  yet  it  did  not  confer  upon  her  an  absolute 
title  to  the  proceeds  of  the  sale  so  as  to  cut  off  the 
other  devisees  from  all  interest  therein.  A  sale  under 
this  power  would  not  have  the  effect  of  destroying 
the  devise  to  the  testator's  daughters  and  their  respec- 
tive heirs,  as  the  testator  had  not  such  an  intention.  At 
most  it  would  cut  off  their  interests  in  the  particular 
real  property  sold.  In  other  words  the  purchaser 
from  the  widow  might  acquire  a  title  in  fee,  relieved 
from  the  claim  or  estate  of  such  devisees  in  the  realty 
conveyed,  but  the  proceeds  would  yet  remain  as  real 
estate  or  become  personalty,  and  to  be  thereafter  still 
held  by  her  subject  to  the  use  and  disposition  of  the 
real  estate  according  to  the  provisions  of  the  will. 
Leonard  v.  American  Baptist  Home  Missionary  Socie- 
ty, 35  Hun  292-295. 

Where  a  testator  by  his  will  gave  all  his  real  and 
personal  estate  to  his  wife  "  for  her  life,  she  to  have 
the  same  power  of  sale  and  control  over  said  property 
as  I  could  have  in  my  own  proper  person,"  and  in  the 
following  provision  of  his  will  gave  to  his  children  in 
equal  shares  "  all  the  rest,  residue  and  remainder  of 
my  real  or  personal  property  in  fee  absolutely  and 
forever,  which  shall  remain  after  the  life  estate,"  m 
the  preceding  provision  of  his  will  given  his  wife,  it 
was  held  by  Surrogate  Rollins  in  Fembacher  v.  Fern- 
bacher,  4  Dmi.  227;  17  Ahh.  N.  C.  339,  that  the 
grant  to  the  wife  of  the  same  power  of  sale  and  con- 
trol of  said  property  as  the  testator  himself  possessed, 
did  not  in  view  of  the  other  provisions  of  the  will,  en- 
large to  a  title  absolute  the  interest,  or  estate  express- 
ly given  to  the  wife  for  life,  and  the  limitation  over  to 
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the  children  was  valid.  This  is  a  well  considered  case 
and  the  judgment  of  the  learned  Surrogate  is  predi- 
cated upon  an  elaborate  review  of  the  authorities.  I 
consider  the  determination  of  the  court  well  founded 
in  that  case,  and  as  there  is  certainly  nothing  in  the 
provisions  of  the  will  of  the  testator  in  this  case  more 
favorable  to  the  widow,  I  must  reach  a  like  conclusion 
as  that  of  the  learned  Surrogate  there.  Indeed,  in 
that  case  all  the  real  and  personal  estate  was  given  to 
the  widow  for  her  life.  In  this  the  "  use "  for  life 
was  bequeathed  and  devised.  The  case  of  Campbell 
V.  Beaumont,  91  JV.  T.  464,  is  not  in  conflict  with  the 
construction  I  have  adopted.  There  the  testator  left 
to  his  widow  all  his  property  to  be  enjoyed  by  her  for 
her  sole  use  and  benefit.  There  were  no  limitations 
upon  the  estate  given  her. 

Furthermore :  "  No  expectant  estate  can  be  de- 
feated or  barred  by  any  alienation  or  other  act  of  the 
owner  of  the  intermediate  or  precedent  estate,"  2  R. 
8.  725,  (8th  ed.,  2434,)  §  32,  unless  in  some  manner 
or  by  act  or  means  which  the  party  creating  such  es- 
tate shall  in  the  creation  thereof  have  provided  for  or 
authorized."     /d.,  §  33. 

I  am  unable  to  perceive  how  the  power  of  sale  be- 
stowed upon  the  widow  in  this  instance  can  be  so  con- 
strued as  to  confer  upon  her  a  power  that  will  defeat 
or  bar  the  estates  given  to  the  daughters  and  their  re- 
spective heirs.  There  is  nothing  in  the  terms  of  the 
will  to  so  indicate,  while  the  instrument  as  a  whole 
clearly  shows  a  contrary  intention.  Such  a  construc- 
tion would  wipe  out  express  and  thoughtfully  pre- 
pared provisions  of  the  will,  and  it  should  not  be 
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adopted  unless  the  provisions  are  clearly  antagonistic 
and  cannot  stand  together  unless  such  provisions  con- 
travene some  absolute  rule  of  law.  Campbell  v. 
Beaumont,  supra.  When  provisions  are  irreconcilably 
conflicting,  one  must  give  way  to  the  other,  and  that 
next  be  adopted  which  seems  to  accord  most  nearly 
with  the  testator's  primary  intention  or  object  in  ex- 
ecuting  the  instrument,  but  when  by  limiting  the 
character  of  the  first  estate,  the  second  may  also  be 
preserved,  it  is  clearly  the  duty  of  the  court  to  do  so. 
Wager  v.  Wager,  96  N.  T.  164-174. 

Nor  is  there  anything  in  the  will  that  gives  the 
widow  more  than  the  *^  use  "  of  the  estate  during  her 
widowhood.  That  is  the  estate  given  her  by  express 
words,  and  there  is  no  provision  giving  her  more.  No 
terms  or  language  are  found  in  the  instrument  that 
can,  except  by  the  most  radical  distortion,  be  construed 
so  as  to  authorize  a  complete  or  partial  absorption  of 
the  principal  estate.  The  instrument  as  a  whole  neg- 
atives such  a  construction  and  without  the  interpola- 
tion of  words  and  the  nullification  of  parts  of  the  will 
no  such  contention  can  prevail. 

Surrogate  Rollins  so  held  in  the  case  of  Matter  of 
Fembacher,  supra^  and  there  the  word  "use"  or 
words  of  like  import  did  not  appear  as  in  this. 

My  conclusion  therefore  is  that  the  widow  takes 
simply  a  life  interest,  which  entitles  her  to  the  use  or 
income  during  that  period,  with  power  of  sale  of  the 
real  estate,  it  may  be  absolutely,  and  of  changing  the 
character  of  the  property.  That  upon  her  death  or 
the  determination  of  her  widowhood  the  estate  real 
and  personal  of  the  testator  passes  to  the  daughters 
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and  their  respective  heirs  as  provided  in  the  will, 
whether  said  property  shall  then  remain  in  its  original 
form  or  shall  have  been  changed  to  another,  and  with- 
out impairment  or  diminution,  unless  by  unavoidable 
loss  or  injury  which,  in  the  exercise  of  fair  judgment 
and  ordinary  care  and  prudence,  the  widow  in  the  en- 
joyment of  her  estate  could  not  prevent. 

The  cases  cited  to  sustain  the  construction  that  the 
widow  might  exhaust  or  appropriate  the  body  of  the 
estate  in  her  use  of  the  same  are  instances  where 
words  were  used  by  the  testator  indicating  that  he 
contemplated  the  exhaustion  of  or  appropriation  by 
the  life-tenant  of  the  body  of  the  estate.  Such  as,  in 
Thomas  v.  Woolford,  49  iru7i  145 ;  21  Abh.  N.  C.  231, 
where  we  find  used  the  words  "  should  there  be  any 
left  to  be  divided  among  the  children  or  their  heirs ; " 
in  Flanagan  v.  Flanagan,  Ahb.  N.  C.  413,  "  the  por- 
tion left  of  said  remainder;"  Simpson  v.  French,  6 
Dem,  108,  "  to  do  with  said  property  as  he  shall  think 
best,"  and  "  left  by  her, ; "  in  Matter  of  Williamson,  1 
Connoly  Surr.  Rep.  139. 

The  executrices  must  therefore  account  for  all  of 
the  principal  estate  of  the  tesbitor  that  has  come  into 
their  custody  as  such,  and  hold  the  same  in  accord- 
ance with  the  provisions  of  the  will  as  above  construed. 

Applying  this  construction  of  the  will  to  certain  acts 
of  the  executrices  in  the  administration  of  the  estate, 
it  is  claimed  by  the  contestants  that  certain  losses  of 
the  principal  estate  have  been  sustained  which  the 
executrices  cannot  be  credited  for  as  sought  in  the 
accounts. 

My  present  understanding  is  that  the  contestants 
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only  insist  upon  the  disallowance  of  five  of  these  cred- 
ited losses.  Two  notes  made  by  M.  Delos  Mansfield 
for  $600  and  $1,800  respectively ;  a  bond  and  mort- 
gage on  lots  3  and  4  of  the  Washington  avenue  pro- 
perty made  by  said  Mansfield  to  the  widow  Catharine 
Blauvelt  to  secure  $2,000,  dated  February  19,  1874, 
a  bond  and  mortgage  made  by  said  Mansfield  to  Mrs. 
Blauvelt  on  lot  6  of  the  Washington  avenue  property 
to  secure  $2,000,  dated  Nov.  ,  1873,  and  a  bond 
and  mortgage  from  said  Mansfield  to  Mrs.  Blauvelt 
on  the  Hillside  avenue  property  to  secure  $2,000, 
given  in  1874.  It  seems  to  be  conceded  from  the  evi- 
dence that  the  moneys  invested  upon  these  securities 
were  part  of  the  principal  estate ;  that  the  debtor 
eventually  became  insolvent  and  that  the  said  amounts 
were  entirely  lost. 

These  were  trust  funds,  and  the  widow  and  execu- 
trices  were  bound  to  invest  the  same  in  securities  re- 
garded in  law  as  proper  investments,  and  to  '*  employ 
such  diligence  and  such  prudence  in  the  care  and 
management  of  them  as  in  general  prudent  men  of 
discretion  and  intelligence  in  such  matters  employ  in 
their  own  like  affairs."  King  v.  Talbot,  40  N.  T. 
76-85. 

"  This  necessarily  excludes  all  speculation,  all  in- 
vestments for  an  uncertain  and  doubtful  rise  in  the 
market  and  of  course  everything  that  does  not  take 
into  view  the  nature  and  object  of  the  trust,  and  the 
consequences  of  a  mistake  in  the  election  of  the  in- 
vestment to  be  made."  Id.  "  The  preservation  of  the 
fund  and  the  procurement  of  a  just  income  therefrom, 
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are  primary  objects  of  the  creation  of  the  trust  itself 
and  are  to  be  primarily  regarded.     Id. 

Within  those  rules  which  have  been  recognized  re- 
peatedly by  the  courts  as  equitable  and  just,  the  in- 
vestments on  the  notes  were  improper. 

"  Except  under  special  circumstances  an  executor 
has  no  right  to  risk  upon  mere  personal  security,  funds 
that  his  testator  has  entrusted  to  his  management,  and 
an  investment  upon  such  security  constitutes  a  breach 
of  trust  for  which  the  executor  is  personally  charge- 
able." Matter  of  Cant,  5  Dem.  269,  and  cases  cited. 
Matter  of  Keteltas,  1  Connoly  Surr.  Rep.  468. 

No  circumstances  appear  in  the  case  making  it  an 
exception  to  this  rule,  and  the  credits  for  the  losses 
on  the  notes  must  be  refused. 

As  to  the  mortgages  I  see  no  escape  for  the  execu- 
trices  for  the  losses  in  two  of  such  investments.  These 
executrices  are  people  of  honesty  and  integrity,  and 
there  is  evidence  of  good  faith  in  the  fact  that  at  the 
time  of  making  the  investments  they  believed  that 
the  funds  were  the  absolute  property  of  the  executrix 
Mrs.  Blauvelt,  as  widow,  but  upon  the  proof  I  am 
forced  to  the  conclusion  that  the  two  losses  have  re- 
sulted from  imprudent  selection  of  securities  or  mis- 
management. "  Good  faith  and  honest  intentions  will 
not  protect  men  in  the  performance  of  a  trust  when 
they  depart  from  prudential  rules  which  the  expe- 
rience of  others  in  similar  transactions  has  approved 
as  the  only  safe  guides."  Bogart  v.  Van  Velsor,  4 
Edw,  Ch.  719. 

The  mortgage  on  the  Hillside  avenue  property  was 
originally  $3,500,  and  a  first  lien;  this  was  paid  in 
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part  and  canceled  to  permit  Mr,  Mansfield,  the  mort- 
gagor, to  obtain  a  loan  of  $4,000,  to  be  secured  by  a 
mortgage  upon  the  same  lands,  after  which  the  $2,000 
mortgage  in  question  was  taken  by  the  executrices  as 
a  second  lien.  This  may  have  been  a  great  favor  for 
Mr.  Mansfield,  but  it  was  the  surrender  of  a  perfectly 
good  security  for  one  that  was  even  then  reaching  the 
full  value  of  the  property  and  eventually  proved 
worthless.  The  evidence  shows  the  value  of  the  pro- 
perty to  have  then  been  only  about  $6,000.  There 
is  no  good  reason  why  this  change  should  have  been 
made  in  the  proper  management  of  the  estate.  It 
was  this  act  that  caused  the  loss.  It  was  a  most  im- 
prudent thing  to  do  and  there  is  evidence  that  indi- 
cates that  these  ladies,  losing  sight  of  their  duty  to  the 
estate,  through  kindness  of  heart,  sought  to  favor  one 
who  stood  somewhat  near  them  through  his  marriage, 
and  unfortunately  they  must  now  pay  penalty  for 
granting  this  favor. 

As  to  the  two  mortgages  on  the  Washington  avenue 
property,  I  think  that  the  executrices  should  be  held 
for  one  and  credited  with  the  other.  The  one  on 
lots  3  and  4  may  perhaps  be  considered  not  an  impru- 
dent one  under  all  the  circumstances  then  existing. 
Prices  of  land  in  that  locality  were  very  high  and  yet 
careful  men  seemed  to  purchase  at  such  prices  and 
believed  the  values  substantial.  The  evidence  shows 
the  two  lots  to  have  been  worth  from  $6,000  to 
$8,000,  at  the  values  then  prevailing.  The  mort- 
gages aggregated  $5,000.  While  it  is  true  that  the 
circumstance  of  an  investment  on  a  second  mortgage 
is  one  of  importance  on  the  question  of  the  exercise 
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of  a  proper  degree  of  care,  yet  it  only  calls  for  great- 
er caution  in  making  the  investment.  I  do  not  under- 
stand that  there  is  any  rule  of  law  prohibiting  the 
investment  of  trust  funds  on  other  than  first  mort- 
gages. The  question  always  is  one  of  proper  care  and 
prudence. 

In  Smith  v.  Smith,  4  Johns.  Ch.  281,  Chancellor 
Kent,  says  at  page  284,  "  I  have  no  doubt  that  it  is  a 
wise  and  excellent  general  rule  that  a  trustee  loaning 
money  must  require  adequate  real  security  or  resort 
to  the  public  funds.  If  he  invest  the  trust  moneys  in 
the  public  funds  he  is  not  liable  for  the  fall  of  the 
stocks,  and  probably  the  depreciation  of  the  real  secu- 
rity would  come  within  the  reason  of  that  rule." 

As  to  these  lots  there  seems  to  have  been  at  the 
time  of  investment  a  margin  of  from  $1,000  to  $2,000. 
A  general  financial  panic  throughout  the  country  fol- 
lowed or  occurred  about  the  same  time,  and  a  rapid 
depreciation  of  values  followed.  Under  such  circum- 
stances I  do  not  think  the  law  holds  a  trustee  liable 
for  losses  occurring  from  such  depreciation.  Denton 
V.  Sandford,  103  iV:  Y.  607. 

I  shall  therefore  relieve  the  executrices  from  the 
loss  on  this  mortgage,  but  for  the  one  on  lot  6  they 
must  be  held  responsible.  This  lot  was  not  worth  at 
the  prices  even  then  prevailing  above  $3,000  or 
$3,500.  That  being  so,  the  two  mortgages,  $1,400 
and  $2,000,  aggregated  the  full  value  of  the  lot.  This 
was  not  only  lack  of  prudence  but  folly,  to  make  a 
loan  on  a  second  mortgage  under  the  circumstances. 

Let  a  decree  be  presented  for  signature  and  entry, 
adjusting    and    settling    the    accounts    accordingly. 
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Costs  to  both  parties  payable  out  of  the  estate  to  be 
taxed  and  inserted  in  the  decree. 

Note.  The  decree  of  the  Surrogate  was  affirmed  by  the  General  Term 
of  the  Supreme  Ck>urt  in  the  second  department,  July  2, 1891. 

After  stating  briefly  the  facts,  the  General  Term  said:  "The  meaning 
and  intent  of  the  will  is  that  the  widow  may  sell  the  lands  for  the  purposes 
of  the  will.  She  is  to  have  the  entire  use  of  the  proceeds,  but  the  same 
must  go  to  the  daughters  and  their  children,  as  provided  for  in  the  will. 
The  construction  claimed  by  the  widow  is  inconsistent  with  the  scope  and 
intent  of  the  will,  and  a  gift  of  a  life-estate  with  power  of  sale  and  remain- 
der over  after  the  life-estate  of  all  the  testator's  property  is  entirely  con- 
sistent with  the  power  of  sale.  Monarquc  v.  Monarque,  80  N.  T,  820. 
The  proceeds  of  the  land  became  personal  estate  when  the  land  was  sold 
and  actually  converted  into  money  under  this  power,  and  the  Surrogate 
had  jurisdiction  to  compel  an  account  therefor.  The  appellants  make  no 
point  as  to  the  propriety  of  the  decree  holding  the  executors  liable  for  im- 
prudent loans.  The  decree  seems  faultless  in  this  respect.  King  v.  Tal- 
bot. 40  N.  Y.  76." 


|MI»I 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — January,  1891. 

Matter  op  Hamilton. 

In  the  matter  of  the  application  for  the  probate  of  the 
will  of  Robert  Ray  Hamilton,  deceased. 

Upon  the  application  for  the  probate  of  the  will  of  testator  it  became  nec- 
essary to  determine  as  a  preliminary  question  whether  or  not  one  E. 
S.,  an  alleged  widow  of  testator,  had  been  in  fact  his  lawful  wife, 
and  as  such  had  the  right  to  appear  and  contest  the  probate  of  his  will. 
The  alleged  widow  had  gone  through  a  marriage  ceremony  with  testa- 
tor, but  it  was  alleged  that  at  the  time  of  this  marriage  slie  had  been 
already  married  to  a  person  one  J.  M.,  who  was  still  living  at  the  time 
of  her  marriage  to  testator,  and  from  whom  she  had  not  been  divorced. 
The  facts  as  to  the  first  marriage  were  as  follows:  The  alleged  widow 
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£.  S.,  and  J.  M.  bad  cohabited  together  for  years,  but  there  has  been 
no  ceremonial  marriage.  At  the  time  when  J.  M.  had  become  a  total 
imbecile,  £.  S.  told  a  witness  that  she  was  tied  to  him  by  her  sense  of  ob- 
ligation to  him  as  his  wife,  because  prior  to  that  time  she  had  been 
married  to  him  and  he  had  been  a  good  husband,  and  that  she  had  been 
advised  by  some  of  her  friends  in  consequence  of  his  condition,  his 
habits,  his  drunkenness  and  his  utter  worthlessness  to  get  a  divorce 
from  him.  J.  M.  in  her  presence  testified  on  a  trial  that  he  haf  met 
her  several  years  before  at  Philadelphia  and  had  married  her,  and  that 
she  was  his  wife.  And  it  also  appeared  that  her  brother  had  written 
her  name  and  that  of  J.  M.  upon  a  hotel  register  as  man  and  wife. 
Upon  the  application  for  the  probate  of  the  will  of  testator,  K  S.  tes- 
tified that  she  had  never  been  married  to  J.  M.,  and  she  first  testified 
that  she  had  not  and  then  testified  that  she  had  been  his  mistress. 
Heldf  that  this  evidence  showed  a  marriage  between  £.  S.  and  J.  M.,  and 
said  marriage  never  having  been  dissolved  the  subsequent  marriage  of 
£.  S.  to  testator  in  the  lifetime  of  J.  M.  was  a  nullity,  which  gave  her 
upon  his  death  no  standing  in  court  to  contest  his  will. 
The  decision  of  the  Surrogate  upon  a  question  of  fact  arising  upon  proceed- 
ings for  the  probate  of  a  will,  is  equivalent  in  its  effect  to  the  verdict 
of  a  jury. 

Application  for  the  probate  of  the  will  of  Robert 
Ray  Hamilton. 

Upon  the  application  for  the  probate  of  the  will  of 
this  testator,  it  became  necessary  to  determine  whether 
or  not  Eva  L.  Steele,  a  woman  who  appeared  upon 
that  proceeding  and  claimed  the  right  to  contest  the 
probate  of  the  will,  was  in  fact  the  widow  of  deceased. 

Upon  this  question  voluminous  evidence  was  taken 
and  the  Surrogate  decided  the  matter  by  an  oral  opin- 
ion delivered  at  the  close  of  the  testimony  and  argu- 
ments of  counsel  on  this  question. 

Elihu  Root,  for  proponent. 
Chas.  W.  Fuller, /or  contestant. 

The  Suruogate,  {orally.) — The  law  applicable  to 
this  proceeding  is  well  settled  in  this  state,  and  it  ifi 
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only  necessary  to  apply  it  to  the  facts  which  have  been 
adduced  in  evidence.  The  trial  has  been  one  of  great 
interest  to  the  parties  to  the  proceeding,  and  its  re- 
sult to  them  is  a  matter  of  deep  concern.  Whether 
the  contestant  was  or  not,  at  the  time  of  the  ceremony 
of  marriage  between  her  and  Robert  Ray  Hamilton, 
a  woman  worthy  to  be  the  wife  of  an  honorable  man, 
is  not  a  question  for  me  to  decide,  and  I  do  not  pass 
upon  it.  But  in  his  opinion  she  was.  Acting  upon 
facts  which  had  come  to  his  knowledge,  she  was  worthy, 
and  he  was  satisfied  to  make  her  his  wife.  He  at  the 
time  believed  that  she  had  the  right,  in  law,  to  as- 
sume the  marital  relation.  Whether  such  belief  was 
induced  by  fraud,  perpetrated  by  the  contestant  and 
by  others  assisting  her,  is  not  a  question  for  me  to 
decide,  and  I  therefore  express  no  opinion.  In  this 
proceeding,  which  is  brought  to  inquire  into  all  the 
facts  and  circumstances  attending  the  execution  of  the 
paper  propounded  as  the  last  will  and  testament  of 
Robert  Ray  Hamilton,  we  are  obliged  to  consider  as  a 
preliminary  question  the  right  of  the  claimant  to  ap^ 
pear  and  be  heard  in  the  proceeding  as  his  widow, 
and  as  such  entitled  to  a  share  in  his  estate,  and  to 
contest  the  validity  of  the  paper  propounded.  Coun- 
sel on  both  sides  have  well  stated  the  question,  which 
is  one  of  fact,  to  be  determined  before  we  make  any 
inquiry  in  regard  to  the  factum  of  the  paper  offered 
for  probate.  The  Surrogate  in  this  prcceeding,  from 
the  beginning  to  the  end,  not  only  in  regard  to  the 
nature  of  the  proceeding  and  this  preliminary  inquiry, 
but  in  respect  to  the  factum  of  the  paper  propounded, 
sits  as  a  jury.     It  is  his  duty  to  pass  upon  the  evi- 
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dence,  and,  having  ascertained  the  facts,  his  finding 
thereon,  upon  a  conflict  of  evidence,  is,  in  my  judg- 
ment, equivalent  to  the  finding  of  a  jury,  and  must 
settle  forever  in  all  courts  the  question  of  fact  in- 
volved. If  he  errs  in  his  application  of  the  law,  the 
appellate  courts  will  correct  his  mistake,  but  they  are 
powerless,  as  they  should  be  in  the  proper  administra- 
tion of  human  affairs,  to  inquire  into  the  facts  which 
he,  as  a  jury,  has  determined,  as  I  think,  for  all  time. 

I  approach  the  disposition  of  this  preliminary  ques- 
tion with  much  deliberation,  and  with  a  full  apprecia- 
tion of  the  responsibility  which  rests  upon  me  to  do, 
as  nearly  as  human  mind  and  heart  can  do,  justice  be- 
tween the  contestant,  who  is  here  asserting  her  claim 
as  the  lawful  widow  of  Robert  Ray  Hamilton,  and  the 
family  of  that  man,  who  are  here  denying  that  she 
was  ever  his  wife,  and  that  she  has  any  stattia  to  ap- 
pear  in  thi.  p«»=n.  proceeding.    .  . 

I  have  given  very  careful  attention  to  the  testimony 
given  by  every  witness,  and  I  have  listened  to  and 
have  been  aided  by  the  arguments  of  counsel  on  both 
sides,  upon  the  facts  and  upon  the  law.  Suggestion.s 
have  been  made  by  them  which  probably  would  have 
escaped  my  attention  but  for  their  presentation,  but 
the  law  which  must  be  administered  in  this  case  is 
that  which  is  well  understood  by  us  all,  and  in  respect 
to  which  there  is  no  disagreement  between  counsel. 
If  this  case  had  been  tried  before  a  jury,  certain  de- 
fined issues  would  have  been  framed  and  passed  upon 
by  the  court,  and  then  presented  in  writing  to  the 
jury  for  them  to  say  "  Yes  "  or  "  No,"  and  upon  their 
answer  would  depend  the  determination  of  the  que»- 
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tion  of  fact  involved.  Here  no  such  formal  issues 
have  been  framed,  nor  are  they  needed.  They  are 
presented  by  the  pleadings,  namely,  the  answer  to  the 
petition  for  probate,  filed  by  this  contestant,  (who  as- 
serts her  right  to  contest  as  the  widow,  and  that  ques- 
tion depends,  of  course,  upon  her  lawful  marriage  with 
Hamilton,)  and  the  reply  thereto,  served  upon  her  and 
filed  in  court  by  a  legatee  as  a  party  to  the  proceed- 
ing. -  The  issue  here  presented  is  whether  the  contes- 
tant is  the  widow  of  Hamilton.  There  was  a  ceremony 
of  marriage  between  them,  the  legality  of  which  could 
not  have  been  questioned  if  at  that  time  she  and  Ham- 
ilton were  capable,  in  law,  of  contracting  a  marriage. 
But,  if  she  was  incapable  in  law  of  making  such  a 
contract,  then  the  ceremony  had  no  significance,  and 
the  alleged  marriage  was  a  nullity,  and  must  be  so  de- 
clared. Whether  that  ceremony  was  or  was  not  brought 
about  by  fraud  is  immaterial  here.  The  only  question 
for  me  to  consider  is,  had  she  the  right  to  make  a 
matrimonial'  contract  with  Hamilton  ?  Contestant's 
counsel  has  conducted  the  case  from  the  beginning, 
not  only  with  great  ability  and  fidelity  to  the  interests 
of  his  client,  but  with  candor,  and  whatever  an  honor- 
able, industrious  and  skilful  advocate  could  find  to  aid 
his  client,  he  has  presented  in  a  most  attractive  man- 
ner. He  has  proceeded  in  his  argument  necessarily 
upon  the  premise  that  the  relation  between  Joshua  J. 
Mann  and  Eva  L.  Steele,  his  client,  was  in  its  origin 
meretricious,  and  that  there  is  no  evidence  that  that 
relation  ever  became  marital.  If  that  premise  is  sus- 
tained by  the  facts  in  the  case,  judgment  must  be  for 
her,  for  in  this  proceeding  it  is  no  concern  of  ours 
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whether  her  relations  were,  as  she  described  them  yes- 
terday, meretricious,  improper,  those  of  a  mistress,  or 
whether  they  were  what  she  first  said,  or,  as  I  believe, 
meant  to  say,  that  they  were  not  improper  and  *  not 
marital,  but  were  rather  those  of  a  devoted  female 
friend  to  a  man  who  was  in  the  last  stages  of  imbe- 
cility. 

I  make  no  comment  upon  the  testimony  given  by 
many  of  the  witnesses  of  her,  and  Mann's  declarations 
upon  the  subject  of  their  marriage.  It  will  not  be 
argued  that  those  declarations  were  not  inadmissible. 
They  do  not  of  themselves  establish  a  marriage,  but 
they  do  disclose  one  of  two  things :  either  an  honest 
emotion  and  sentiment  of  their  hearts  at  the  time  they 
were  made,  or  they  disclose  a  determination  on  their 
part  to  make  these  declarations  for  the  purpose  of  pro- 
tecting themselves  against  the  obloquy  in  the  com- 
munity by  concealing  their  real  relations  to  each  other. 
For  the  sake  of  certainty  I  shall  read  briefly  from  a 
very  late  decision  from  our  Court  of  Appeals  the  gen- 
eral proposition  on  this  subject,  a  case  which  has  not 
been  referred  to  by  counsel,  but  which,  no  doubt,  is 
familiar  to  them.  The  case  of  Gall  v.  Gall,  114  N.  Y. 
109,  is  the  case  to  which  I  allude.  It  is  proper  to  say 
that  this  case  was  decided  by  a  majority  vote  of  the 
members  of  the  court.  We  have  not  the  benefit  of 
the  dissenting  opinion,  if  any  was  written,  but  the 
proposition  which  I  propose  to  read  will  be  found  fully 
supported  by  every  case  in  this  state  upon  this  sub- 
ject. The  reason  for  the  dissent  was  probably  the  be- 
lief of  the  minority  of  the  court  that  the  facts  in  the 
case  did  not  warrant  the  application  of  the  princi- 
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pie  of  law  set  forth.  The  court  say :  "  The  cohabit- 
ation, apparent,  decent  and  orderly,  of  two  persons 
opposite  in  sex,  raises  a  presumption  of  more  or  less 
strength  that  they  have  been  duly  married.  While 
such  cohabitation  does  not  constitute  marriage,  it  tends 
to  prove  that  a  marriage  contract  has  been  entered 
into  by  the  parties.  Where,  however,  the  cohabitation 
is  illicit  in  its  origin,  the  presumption  is  that  it  was 
continuous  until  a  change  in  its  character  is  shown  by 
acts  and  circumstances  strongly  indicating  that  the 
connection  has  become  matrimonial.  It  is  sufficient 
if  the  acts  and  declarations  of  the  parties,  their  repu- 
tation as  married  people,  and  the  circumstances  sur- 
rounding them  in  their  daily  lives,  naturally  lead  to 
the  conclusion  that,  although  they  began  to  live  to- 
gether as  man  and  mistress,  they  finally  agreed  to 
live  together  as  husband  and  wife." 

What  do  the  facts  in  this  proceeding  establish  ? 
Assume,  for  the  sake  of  argument,  that  the  relation 
between  Mann  and  the  contestant  was,  in  its  origin, 
meretricious,  does  the  evidence  satisfy  a  reasonable 
mind  that  it  subsequently  became  matrimonial  ?  Is 
it  likely  that  the  relation  of  lover  and  mistress  could 
continue  years  beyond  the  capacity  of  the  man  or  of 
the  woman  to  reciprocate  such  attentions  as  might  be 
expected  between  lover  and  mistress  ?  Is  it  likely 
(and  it  is  with  probabilities  that  we  must  deal  to  some 
extent)  that  the  contestant  voluntarily  made  a  false 
statement  to  the  unimpeached  witness,  Mrs.  Badger, 
upon  the  subject  of  her  relations  to  Mann,  when,  as 
she  said,  he  was  a  total  imbecile,  when  he  had  ceased 
in  any  possible  way  to  be  attractive  to  her  as  a  lover  ? 
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Or  was  she  tied  to  him  at  that  time,  as  she  says,  by 
her  sense  of  obligation  to  him  as  his  wife,  because 
prior  to  that  time  she  had  been  married  to  him  and  he 
had  been  a  good  husband  ?  Is  it  probable  that  the 
contestant  would  have  made  the  statement  to  this 
witness  that  she  had  been  advised  by  some  of  her 
friends,  in  consequence  of  his  condition,  his  habits,  his 
drunkenness,  his  utter  worthlessness,  to  get  a  divorce 
from  him  if  the  relation  she  had  theretofore  sustained 
to  him  had  been  that  of  his  mistress  ?  It  may  be  that 
she  would,  but  I  have  no  perception  that  can  carry 
me  to  that  point.  I  believe  that  the  contestant,  when 
she  had  this  conversation  with  Mrs.  Badger,  stated  the 
honest  convictions  of  a  womanly  heart  and  an  affec- 
tionate nature  towards  a  man  who  at  some  time  prior 
thereto  had  been  to  her  the  man  of  her  choice,  of  all 
the  men  in  the  world,  as  her  husband. 

This  case  proceeds  :  "  A  present  agreement  between 
competent  parties  to  take  each  other  for  husband  and 
wife  constitutes  a  valid  marriage,  even  if  not  in  the 
presence  of  witnesses/*  Now,  it  is  claimed  by  the 
contestant  that  there  is  no  proof  that  there  was  ever 
any  promise  of  marriage  between  these  people.  I  do 
not  recollect  any  direct  evidence  of  a  contract  between 
them  or  evidence  directed  to  that  particular  inquiry  : 
"  Did  you  ever  agree  between  you  to  become  man  and 
wife  ?  "  If  any  evidence  of  that  character  is  in  this 
case,  I  have  not  been  able  to  remember  it.  But  the 
contestant  testified  that  she  never  did  make  any  con- 
tract of  that  character,  and  that  he  never  made  any 
such  contract  with  her.  If  her  testimony  is  to  be  be- 
lieved, and  that  no  words  of  that  import  were  spoken 
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between  them,  we  are  still  just  this  side  of  determin- 
ing that  there  was  no  valid  marriage  between  Mann 
and  herself,  because  the  law,  in  the  language  of  the 
Court  of  Appeals,  is  that  such  a  marriage  may  be  proved 
by  showing  actual  cohabitation  as  husband  and  wife, 
acknowledgment,  declarations,  conduct,  repute,  recep- 
tion among  friends,  neighbors,  relations,  and  the  like. 
Upon  the  proofs  in  this  case,  can  any  unbiased,  unpre- 
judiced man  come  to  any  other  conclusion  than  that 
Joshua  J.  Mann  and  Eva  L.  Steele  were  lawful  husband 
and  wife  from  the  time,  or  from  near  the  time,  they  first 
met  to  the  very  day  when  the  ceremony  of  marriage 
was  performed  between  her  and  Hamilton  ?  Whether 
Hamilton  knew  of  the  intimacy  of  Mann  and  Eva,  and 
all  that  such  intimacy  implied,  is  not  a  question  for 
me  to  decide.  Even,  if  he,  as  a  lawyer,  had  passed 
upon  a  confessioil  made  to  him,  if  you  please,  by  Eva 
and  by  Mann,  of  their  relations,  it  is  of  no  consequence. 
If  they  had  made  this  contract  which  is  established  by 
repute  and  conduct  and  declaration  of  marriage,  it  was 
utterly  impossible  for  Hamilton,  if  he  were  willing,  to 
contract  a  lawful  marriage  with  this  contestant.  The 
evidence  satisfies  me  that  if  the  relation  between  Mann 
and  the  contestant  was,  in  the  beginning,  meretricious, 
it  subsequently  became  matrimonial.  I  ought  to  re- 
fer to  an  item  of  evidence  which  has  very  great  weight 
with  me  upon  this  point.  The  motive  of  the  contest- 
ant in  confessing  (after  first  denying)  her  improper 
relations  with  Mann  is  easily  discovered  if  she  intended 
to  tell  an  untruth  on  the  subject,  for,  if  she  could 
persuade  the  court  that  she  was  lawfully  married  to 
Hamilton,  she  would   have  the  valuable  pecuniary 
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rights  of  his  widow.  Hence  her  statement  is  to  be 
taken  with  at  least  suspicion,  and  must  be  carefully 
examined  and  weighed  against  the  evidence  of  others 
who  have  no  interest  to  subserve,  and  which  contra- 
dict it.  Joshua  Mann,  in  her  presence  and  hearing, 
(and  in  my  view,  after  consultation  with  her  upon  this 
very  point  of  his  testimony,)  went  upon  the  witness 
stand  in  the  court-room,  in  Pennsylvania,  and  declared, 
under  the  obligation  of  his  oath,  that  he  met  lier  in 
Philadelphia  several  years  before  and  married  her, 
and  that  she  was  his  wife.  There  can  be  no  doubt  in 
the  mind  of  anybody  who  listened  to  the  testimony 
about  the  truthfulness  of  the  witnesses  who  testified 
to  hearing  him  so  swear  in  her  presence.  But,  quite 
aside  from  all  the  evidence  of  the  other  witnesses  who 
were  present  at  this  same  trial,  members  of  her  fam- 
ily, who  saw  them  both,  aside  from*  the  strong  evi- 
dence which  is  given  by  the  signature  upon  the  hotel 
register  of  her  own  brother  writing  her  name  and  that 
of  Joshua  J.  Mann  as  husband  and  wife,  the  oath  of 
Mann,  at  that  time,  where  he  had  no  motive  on  earth 
to  lell  a  lie,  must  overcome  the  oath  of  the  contestant 
upon  the  witness  stand  here,  when  she  had  such  vital 
interests  at  stake.  I  regret  that  duty  compels  me  to 
say  anything  in  the  way  of  criticism  of  this  contestant, 
and  I  shall  content  myself  in  the  discharge  of  that 
duty  by  saying  simply  that  substantially  her  evidence 
is  unworthy  of  belief.  I  do  not  believe  her.  And  I 
hold  and  decide  in  this  case  that  on  the  7th  day  of 
January,  1889,  the  date  of  the  ceremony  of  marriage 
between  herself  and  Robert  Ray  Hamilton,  this  con- 
testant was  the  lawful  wife  of  Joshua  J.  Mann,  and 
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that  her  marriage  to  Robert  Ray  Hamilton  was  void, 
and  that  consequently  she  has  no  standing  in  this 
court  to  contest  the  probate  of  the  paper  propounded 
as  his  last  will  and  testament. 


New  Yobk  County.— Hon.  RASTUS  S.  RANSOM. 
SuRBOGATB. — January,  1891. 

Matter  of  Lanqlois. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  GoTTLOB  P.  Krotel  and  others,  executors  of 
the  will  of  Caboline  L.  Langlois,  deceased,  ex- 
ecutrix  of  the  will  of  Mabgabet  Langlois,  de- 
ceased. 

The  Surrogate  has  power  to  approve  the  account  of  an  executor  to  which 
ohjectiona  have  been  filed  but  which  is  correct  in  every  particular  and 
so  admitted  in  open  court  by  the  attorney  for  the  objector,  when^o 
Touchers  are  or  can  be  produced  for  several  items  thereof. 

Accounting  of  Gottlob  F.  Krotel,  Ernest  Harvier 
and  Johann  George  SchlinghofiE  executors  of  the  will 
of  Caroline  L.  Langlois,  deceased,  executors  of  the 
will  of  Margaret  Langlois. 

Chaklbs  Fox, /or  exeeutora. 

MnxKB,  Peckhah  A  Dixon, /or  Union  Trust  Company,  ctmteatants. 

The   Surrogate. — The   referee  has  followed   the 

Vol.  n.— 31 
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direction  given  him  in  my  memorandum  of  November 
13, 1889,  and  has  made  his  report,  finding  the  account 
in  all  things  correct  except  as  to  certain  rents  collected. 
Exception  was  filed  to  this  finding  upon  the  ground  that 
the  evidence  did  not  justify  it.  The  question  to  be  de- 
cided is  of  great  concern  to  the  accounting  parties,  and 
I  have  been  constant  in  my  efforts  to  find  some  pre- 
cedent decisions.  I  have  not  been  successful,  because, 
no  doubt,  just  such  a  condition  of  things  has  never  be- 
fore been  the  subject  of  judicial  inquiry.  We  have  here 
the  bald  question  of  the  power  of  the  Surrogate  to  ap- 
prove the  account  of  an  executor,  confessedly  correct 
in  every  particular,  so  admitted  in  open  court  by  oral 
statement  of  the  attorney  for  the  objector,  when  no 
vouchers  are  or  can  be  produced  for  several  items 
thereof.  Reflection  must  satisfy  all  that  the  Surro- 
gate, in  the  nature  of  his  oflSce,  may  ascertain  by  evi- 
dence morally  admissible  where  truth  and  justice  lie, 
and  decree  accordingly.  After  the  painstaking  inves- 
tigation by  the  referee  into  all  the  facts  and  circum- 
stances affecting  each  item  of  credit  claimed  by  the 
accounting  parties,  and  the  substantial  compliance  by 
them  with  the  provisions  of  the  statute,  as  construed 
in  my  former  memorandum,  he  has  concluded  that  the 
account  is  correct.  Counsel  for  the  objector  is  of  the 
same  opinion,  and  stated  on  the  argument  that  he  be- 
lieved the  account  to  be  correct,  and  would  be  glad  if 
the  Surrogate  could  find  a  way  to  approve  it.  On  the 
proof  taken  by  the  referee,  I  think  k  prima  fcLcie  case 
of  the  expenditures  claimed  by  the  representatives  of 
the  deceased  executrix  was  made  out.  The  deceased 
executrix  was  allowed  to  testify  in  her  own  behalf, 
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without  objecrtion,  (such  being  the  effect  of  the  ad- 
mission of  her  books  of  account  in  evidence).  Whether 
these  books  were  competent  evidence  need  not  be 
considered.  Their  introduction  was  not  objected  to, 
and  therefore  any  objection  that  might  have  been  in- 
terposed was  waived.  The  language  of  Judge  Gray, 
in  Matter  of  Wagner's  Estate,  119  ^.  Y.  31,  seems 
appropriate  here.  The  decision  of  the  question  in  that 
proceeding  is  in  the  teeth  of  the  letter  of  the  statute, 
but  the  learned  judge's  reasoning  is  admirably  con- 
sistent with  its  spirit.  He  says :  "  The  general  juris- 
diction conferred  upon  the  Surrogate's  Court  in  matters 
relating  to  the  conduct  of  executors  and  administrators 
would  seem  meaningless,  if  not  an  absurdity,  if  it  did 
not  comprehend  the  right  to  decree  intelligently,  and 
upon  equitable  principles,  and  to  order  their  conduct 
upon  principles  of  justice  and  of  reason."  In  the  case 
at  bar  the  objector  places  upon  the  record  an  objection 
to  the  allowance  of  certain  expenditures  of  the  ex- 
ecutrix, because  no  vouchers  are  produced,  and,  in  the 
next  breath,  admits  that  he  is  satisfied  the  account  is 
correct,  and  indulges  in  the  hope  that  the  Surrogate 
will  find  a  way  to  sustain  it.  The  purpose  of  the  ob-: 
jection  evidently  is  to  cast  upon  the  Surrogate  tlie  re- 
sponsibility of  ascertaining  the  state  of  the  law,  and 
by  his  decision  possibly  inflict  a  great  wrong  upon  the 
executrix.  This  anomalous  position  is  taken  by  the 
objector  under  the  mistaken  notion  that  it  may  be 
held  liable  by  a  party  interested  in  this  estate,  in 
whose  behalf  it  appears,  for  failure  to  object.  My 
own  belief  is  that  the  admission  on  the  argument  by 
the  attorney  for  the  objector  that  the  account  is  cor- 
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rect  is  a  complete  waiver  of  the  objection.  However, 
I  do  not  place  my  decision  on  that  ground.  It  may 
be  that  proof  of  the  character  required  for  a  literal 
compliance  with  section  2734  has  not  been  furnished, 
but  the  evidence  admitted,  and  the  practical  acquies- 
cence of  the  contestants  in  the  correctness  of  the 
items,  convinces  me  that  justice  demands  their  allow- 
ance. "  Moral  certainty  is  descriptive  of  the  kind  of 
certainty  which  is  attainable  by  means  of  moral  evi- 
dence, and  it  is  that  degree  of  assurance  which  induces 
a  man  of  sound  mind  to  act  without  doubt  upon  the 
conclusion  to  which  it  leads."  Wills,  Circ.  Ev.  If  it 
were  the  law  that  where  the  Surrogate  has  this  belief 
he  must,  nevertheless,  give  judgment  against  his  con- 
victions for  lack  of  technical  proof,  then,  in  the  lan- 
guage of  the  learned  judge  in  the  Wagner  Case,  stipray 
"  we  must  not  only  ignore  the  spirit  for  the  letter  of 
the  statute,  but  we  should  have  to  regard  that  officer 
as  exercising  an  authority  not  moved  by  his  judgment, 
but  may  be  mechanically  set  in  motion,  regardless  of 
the  rights  of  parties.  I  cannot  assent  to  such  a  view, 
where  the  letter  kills."  In  the  case  of  Willcox  v. 
Smith,  26  Barh.  343,  the  learned  judge,  delivering 
the  opinion  of  the  court,  after  stating  the  stringent 
rules  to  which  executors  and  administrators  are  held 
in  establishing  their  accounts,  and  pronouncing  them 
"  eminently  just,"  uses  this  significant  language :  These 
rules  "  should  not  be  departed  from  except  in  cases  of 
the  most  urgent  necessity,  and  in  order  to  prevent 
absolute  injustice."  I  am  satisfied  that  the  learned 
referee  was  right,  and  I  sustain  his  report. 

The  provision  of  the  will  operated  as  an  equitable 
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conversion  of  the  real  estate,  and  the  referee  erred  in 
ruling  that  the  deceased  executrix  was  not  account- 
able for  the  rents  of  such  realty.  Lent  v.  Howard, 
89  JV:  r.  169 ;  Greenland  v.  Waddell,  116  N.  Y.  234. 


Westchester  County.— Hon.  OWEN  T.  COFFIN, 

SuBBOGATB. — January,  1891. 

Matter  of  Baity. 

In  the  matter  of  the  estate  of  William  Baity,  de- 
ceased. 


Upon  the  accounting  of  the  administrators  with  the  will  annexed  of  a  testa- 
tor, an  insane  son  of  testator,  was  represented  by  a  special  guard- 
ian who  interposed  no  objections.  Both  the  account  and  the  decree 
recited  the  fact  that  the  interest  of  the  Junatic  in  the  estate  had  been 
sold  by  virtue  of  certain  judgments  recovered  against  him  and  had 
been  piircliased  by  a  devisee  under  the  will.  The  judgments  had  been 
recovered  before  the  son  had  become  insane.  Afterwards  the  wife  of 
the  lunatic  and  his  special  guardian  made  an  application  to  set  aside 
the  decree  on  the  ground  that  no  sufficient  proof  had  been  offered  on 
the  accounting  in  regard  to  the  acquisition  of  the  lunatic's  share  by  the 
devisee,  and  that  the  administrators  with  the  will  annexed  upon  their 
accounting  withheld  important  facts  and  statements  touclung  the 
rights  and  interests  of  said  lunatic  and  made  unlawful  claims,  to  the 
great  wrong  of  said  lunatic.  The  petition  did  not  state  what  specific 
acts  had  been  comitted  or  omitted  by  the  administrators.  Eeld^ 
that  there  being  no  allegation  denying  the  transfer  to  the  devisee,  and 
the  other  allegations  of  the  petition  being  entirely  indefinite,  the  ap- 
plication should  be  denied. 

The  deceased  left  a  will,  which  was  duly  admitted 
to  probate  in  1871.  His  son,  John  R.  Baity,  and 
son-in-law,  Isaac   Gott,  were   the   executors   named 
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therein.  Baity,  the  son,  alone  qualified,  and  acted  un- 
til his  letters  were  revoked  in  1875  on  the  ground  that 
his  circumstances  had  become  so  precarious  as  not  to 
afford  adequate  security  for  the  proper  discharge  of 
his  duties.  Whereupon  Isaac  Gott  qualified,  and  sub- 
sequently, in  November,  1886,  died,  and  his  widow, 
Mrs.  Eliza  Gott  and  John  H.  Moran  were,  in  1887,  ap- 
pointed administrators  with  the  will  annexed.  The 
estate  left  by  William  Baity,  in  which  his  children 
were  concerned,  consisted  chiefly  of  real  property.  In 
March,  1888,  the  administrators  rendered  an  account 
of  their  proceedings,  and  a  decree  was  entered  there- 
upon, awarding  the  residue  of  the  estate,  except  a 
fund  held  in  trust,  to  Mrs.  Gott.  Maria  Baity,  the 
petitioner  in  this  matter,  is  the  wife  of  said  John  R. 
Baity,  who  has  been  judicially  declared  to  be  a  lunatic, 
and  as  such  is  an  inmate  of  the  Insane  Asylum  on 
Ward's  Island.  He  was  such  lunatic  at  the  time  of 
the  accounting  proceeding,  on  which  he  was  duly 
represented  by  a  special  guardian  appointed  for  that 
purpose.  The  petitioner  prays  that  the  decree  on  the 
accounting  be  set  aside,  etc.,  and  the  special  guardian 
concurs  in  the  application.  It  is  alleged  in  the  peti- 
tion that  on  the  said  accounting  Mrs.  Gott  claimed  to 
have  acquired  all  of  said  lunatic's  share  of  the  estate 
under  a  judgment  and  sale  thereof,  and  that  no  proof 
to  that  effect  was  offered  by  her ;  that  the  adminis- 
trators in  their  accounting  withheld  important  facts 
and  statements  touching  the  rights  and  interests  of 
said  lunatic ;  and  claims  that  there  was  material  error 
in  suppressing  facts  and  making  unlawful  claims  on 
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the  part  of  the  accounting  administrators,  to  the  great 
wrong  and  loss  of  said  lunatic. 

The  answer  to  the  application  states  that  John  R. 
Baity  was  adjudged  a  lunatic  in  the  month  of  August, 
1880 ;  that  all  of  his  right,  title  and  interest  in  and  to 
the  said  estate  were  sold  under  and  by  virtue  of  cer- 
tain judgments  recovered  against  him  prior  to  his  be- 
ing declared  and  adjudged  insane,  and  that  the  whole 
had  been  purchased  by  Mrs.  Gott  and  is  owned  by  her ; 
that  in  the  petition  for  said  accounting,  resulting  in 
the  decree  complained  of,  occurs  this  language.  "  That 
all  of  the  above  are  of  full  age  and  sound  mind  ex- 
cept said  John  R.  Baity,  who  has  been  adjudged  and 
declared  insane,  but  whose  entire  interest  in  said  es- 
tate has  long  since  been  sold  under  and  by  virtue  of 
certain  judgments  recovered  against  him,  and  has  been 
conveyed  to  the  said  Eliza  Gott."  That  the  decree 
entered  upon  said  accounting  directed  that  certain 
moneys  be  paid  to  Mrs.  Gott  in  full  of  her  share  and 
also  in  full  of  John  R.  Baity's  share,  which  had  been 
sold  to  her  as  aforesaid  by  Frank  A.  Ransom,  a  referee 
duly  appointed  for  that  purpose  by  the  Court  of  Com- 
mon Pleas  of  the  city  of  New  York,  and  conveyed  to 
her;  which  sale  occurred  in  1874,  and  before  the 
sanity  of  said  John  R.  Baity  was  questioned.  The 
answer  also  alleges  that  the  petitioner,  Maria  Baity, 
has  no  interest  whatever  in  the  estate.  On  an  exam- 
ination of  the  verified  account  it  appears  to  have  been 
alleged  that  the  entire  interest  of  John  R.  Baity  un- 
der the  will  was  sold,  as  stated  in  the  petition,  and  was 
conveyed  to  Mrs.  Gott  by  a  referee  appointed  for  that 
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purpose  by  the  Court  of  Common  Pleas  of  the  city  and 
county  of  New  York. 

A.  B.  TAPPRKy  for  the  nwtian, 
OiviDB  DuPBE,  opposed. 

The  Sfrrogate. — Although  not  distinctly  alleged 
in  the  petition  it  may  be  gathered  from  the  facts 
stated  therein  that  it  is  sought  to  set  aside  the  decree 
upon  the  ground  of  fraud.  There  can  be  no  doubt 
that  the  lunatic  was  duly  cited  to  attend  the  account- 
ing, and  that  he  was  duly  represented  by  special  guar- 
dian. Indeed  the  fact  is  admitted.  The  petitioner  s 
whole  case  seems  to  rest  chiefly  on  the  fact  that  no 
proof  was  produced  to  the  court  showing  the  judicial 
sale  of  John  R.  Baity's  interest  and  the  purchase  there* 
of  by  Mrs.  Gott.  It  will  be  observed  that  the  peti- 
tioner nowhere  denies  such  sale  and  purchase,  and  does 
not,  therefore,  attempt  to  establish  any  fraud  in  that 
respect.  Nor  does  she  allege  any  newly  discovered 
evidence,  or  clerical  error  in  the  proceeding.  It  is 
true  that  the  petition  alleges  that  on  the  accounting 
the  administrators  withheld  from  the  court  important 
facts  and  statements  touching  the  rights  and  interests 
of  the  lunatic,  and  made  unlawful  claims.  What  facts 
and  statements  were  withheld  ?  What  were  the  un- 
lawful claims  made  by  them  ?  The  petition  fails  to 
disclose  them — to  tell  us  what  those  facts  were,  or  to 
show  how  any  claims  made  were  unlawful.  Had  it 
been  shown  that  the  lunatic's  interest,  claimed  to  have 
been  sold  under  judgments  and  purchased  by  Mrs. 
Gott  six  years  before  he  was  adjudged  insane,  and 
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long  before  she  became  administratrix,  had  never  been 
so  sold  or  purchased,  a  different  question  would  have 
been  presented.  Then  the  decree  could  have  been 
challenged  as  fraudulent.        ^ 

If  it  were  true  that  there  was  no  proof,  or  insuffi- 
cient proof,  of  the  claim  of  Mrs.  Gott  to  the  share  of  the 
lunatic,  that  fact  would  not  render  the  proceeding  oh* 
noxious  to  the  charge  of  fraud,  clerical  error  or  other 
like  cause,  for  which  the  Surrogate,  under  the  provi- 
sions of  subdivision  6  of  section  2481  of  the  Code,  is 
authorized  to  open,  or  set  aside  the  decree.  The  only 
remedy  would  be  an  appeal.  Singer  v.  Hawley,  3 
Dent.  571 ;  affirmed  by  Court  of  Appeals,  100  N.  T. 
206.  But  there  was  proof,  whether  sufficient  or  not 
to  warrant  the  decree,  is  immaterial.  The  sale  of 
John  R.  Baity's  interest  under  legal  proceedings  and 
the  purchase  thereof,  were  alleged  and  set  forth  both 
in  the  verified  petition  and  also  in  the  verified  account, 
and  to  which,  thus  challenged,  no  obj  faction  was  inter- 
posed by  the  special  guardian,  or  by  any  other  person. 
This  statement  was  properly  made  in  the  account,  and 
uncontradicted,  was  sufficient  evidence  on  which  to 
base  the  decree.  Dayton  says,  (Practice,  508,)  "  the 
executor  or  administrator  may  also  include  in  the  ac- 
count such  statements  of  any  facts  or  circumstances 
which  may  have  attended  the  administration,  as  he 
nmy  deem  important  to  a  correct  understanding  of  the 
manner  in  which  he  may  have  performed  the  duties 
of  his  trust,  or  to  a  just  settlement  of  the  affairs  of  the 
estate."  See  also  Redfield,  Practice,  759,  760.  The 
petition  and  account  of  proceedings  are  in  the  nature 
of  pleadings,  and  when  properly  verified  are,  in  gen- 
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eral,  as  to  the  facts  stated,  unless  questioned,  to  be 
regarded  as  true. 

The  petitioner  herein,  the  wife  of  the  lunatic,  ap- 
pears to  have  no  legal  ^interest  in  the  estate  which 
would  render  her  a  proper  party  to  the  proceeding. 
Whether  validity  is  rendered  to  the  application  by  the 
fact  that  the  special  guardian  joins  in  it,  has  not  received 
much  consideration.  It  has  been  deemed  best  to  de- 
cide the  matter  upon  its  merits. 

An  order  will  be  entered  denying  the  application. 


<••»» 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — December,  1890. 

Matter  op  Bach. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Nevin  W.  Butler  and  Alexander  Kirkland, 
Jr.,  executors  of  the  will  of  John  C.  Bach,  de- 
ceased. 


Testator  at  the  time  of  his  death  was  a  member  of  a  partnership  composed 
of  testator  and  one  N.  The  partnership  articles  provided  that  in  case 
of  the  death  of  testator  and  the  continuation  of  the  business,  the  ex- 
ecutors of  testator  should  pay  to  N.  such  annual  amount  as  should  be 
agreed  in  lieu  of  the  services  of  testator.  The  will  of  testator  provided 
that  the  executors  might  employ  so  much  of  testator's  capital  in  the 
business  as  in  their  opinion  might  be  advantageously  so  employed,  and 
upon  such  terms  as  to  profits  and  losses  as  they  might  deem  just  and 
proper.  For  several  years  testator  had  taken  no  active  part  in  the  busi- 
ness. Heldy  that  under  the  will  the  executors  had  power  to  enter  into  a 
partnership  with  the  surviving  partner,  and  that  an  agreement  by  them 
to  allow' the  surviving  partner  $2,500  a  year,  chargeable  against  the 
estate,  in  lieu  of  the  services  of  testator,  was  authorized. 
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One  of  the  executors,  B.,  had  been  in  actual  charge  of  the  business  for 
some  time  before  the  death  of  testator  and  it  appears  that  his  services 
were  very  necessary  to  the  business.  After  testator's  death  B.  con- 
tinued to  perform  in  the  new  firm,  composed  of  the  executors  and  the 
surviving  partner,  the  same  duties  as  he  had  performed  in  the  old  firm. 
The  surviving  partner,  N.,  who  never  interfered  in  any  way  with  the  bus- 
iness, paid  the  executor  B.  a  salary  for  conducting  the  business.  Held, 
that  such  an  agreement  was  not  improper. 

For  the  purpose  of  settling  the  estate  and  realizing  on  the  assets,  the  plant 
and  good-will  of  the  business  were  sold  at  auction  by  the  executors 
and  the  surviving  partner.  At  this  sale  the  surviving  partner  became 
the  purchaser  of  such  plant  and  good- will  for  a  sum  only  about  one 
ninth  what  the  good-will  alone  was  worth.  One  item  of  plant  alone  was 
worth  twice  the  whole  price  paid  upon  the  sale.  Afterwards  the  surviv- 
ing partner  sold  to  one  of  the  executors,  a  half  interest  in  such  plant 
and  good-will,  for  half  the  amount  so  paid  by  him,  and  then  they 
formed  a  new  partnership  for  conducting  the  same  kind  of  business. 
Held,  that  this  transaction  was  within  the  prohibition  of  the  law  of 
even  an  indirect  purchase  by  an  executor  of  the  assets  of  the  es- 
tate. 

Where  the  assets  of  the  estate  have  been  purchased  by  an  executor  in  vio- 
lation of  law,  and  by  reason  of  the  circumstances  it  is  inexpedient  or 
very  difficult  to  obtain  a  fair  value  of  such  assets  upon  a  resale,  the 
Surrogate  will  not  set  asldethe  sale,  but  will  surchai^ge  the  executor's 
account  with  the  difference  between  the  amount  realized  on  the  sale 
and  the  value  of  the  property  sold  as  shown  by  the  executors'  in- 
ventory. 

Two  pictures  belonging  to  the  estate  were  sold  at  auction  very  much  below 
their  value,  to  a  daughter  of  one  of  the  executors,  through  instructions 
conveyed  from  the  daughter  to  the  auctioneer  through  that  executor. 
Each  executor  purchased  from  this  daughter  one  of  the  pictures  at  a  sum 
immensely  below  their  inventoried  value.  Held,  that  a  resale  of  the 
pictures  should  be  ordered. 

After  the  formation  of  the  firm  composed  of  the  surviving  partner  of  the  for- 
mer firm  and  one  of  the  executors,  the  executors  issued  a  circular  to  the 
persons  interested  in  the  estate,  alleging  that  they  had  an  offer  from  the 
new  firm  of  a  certain  price  for  the  outstanding  accounts,  and  further 
stating  that  they  had  no  interest  but  that  of  the  heirs,  concealing  the  fact 
that  one  of  the  executors  signing  the  circular  was  one  of  the  members  of 
the  firm  which  wished  to  purchase  the  outstandings.  The  sale  of  a  por- 
tion of  the  outstandings  was  made  by  the  consents  obtained  from  the 
heirs  by  this  circular,  in  ignorance  of  the  fact  that  the  executor  was  an 
interested  party  to  the  transaction.  Held,  that  the  sale  should  be  set 
aside,  that  the  executors  should  account  to  the  estate  for  the  amounts 
received  from  such  portion  of  the  outstandings  as  have  been  realized 
on,  that  there  should  be  a  sale  of  the  interest  of  the  estate  in  the  ao- 
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ooants  unsold,  that  if,  upon  resale,  they  did  not  prodaoe  a  larger  soim 
than  that  realized  by  the  executors,  then  the  former  purchase  was  to 
stand. 

AccouNTrNG  of  the  executors  of  the  will  of  John 
Bach^  deceased. 

R.  B.  McMASTKB,/ar  the  execuU}r9. 
PuBDY  Van  Vliet,  for  the  eantestanL 
Samuels.  Thomas,  special  guardian. 

The  Surrogate. — The  testator  died  in  January, 
1885.  For  nearly  thirty-five  years  prior  thereto  he 
had  been  engaged  in  the  business  of  selling  proprie- 
tary medicines,  chiefly  Townsend's  Sarsaparilla.  Dur- 
ing the  greater  part  of  this  time  the  executor  Butler 
had  been  manager  and  confidential  clerk.  At  the  time 
of  the  testator's  death  the  firm  was  composed  of  the 
deceased  and  E.  B.  Nostrand.  Subsequent  to  the 
death  of  the  testator  and  up  to  January,  1888,  the 
business  was  continued  under  the  firm  name  of  Bach 
&  Nostrand,  the  parties  thereto  being  the  qualifying 
executors  of  the  testator  and  the  surviving  partner. 
The  executors  and  the  surviving  partner  entered  into 
a  written  agreement  for  the  continuation  of  the  busi- 
ness, which  provided  for  sharing  equally  in  the  profits, 
but  the  new  firm  to  pay  to  the  surviving  partner,  as 
indemnity  for  the  loss  of  the  services  of  the  testator, 
the  sum  of  $2,500  a  year.  While  the  business  was 
being  conducted  under  this  agreement,  Butler  re- 
mained as  manager  for  Mr.  Nostrand,  drawing  a  salary 
paid  by  the  latter  until  the  liquidation,  in  September, 
1888,  originally  at  the  rate  of  $4,000  a  year,  but 
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which  was  subsequently  reduced  becaase  of  the  dimin- 
ution in  the  business  of  the  firm.  It  appears  that 
while  the  business  was  being  thus  conducted  by  the 
executors  and  the  surviving  partner,  the  latter  was  paid 
$7,625,  under  the  terms  of  this  agreement,  which  was  in 
addition  to  his  profits  under  the  articles  of  copartnership. 
This  sum  was  fixed  on  the  basis  of  the  salary  paid  to 
Butler  prior  to  the  death  of  Mr.  Bach,  which  was 
$3,000  a  year,  for  the  reason,  as  stated  b}"^  Butler,  that 
as  executor  he  could  not  take  any  salary  from  the 
business,  and  afterwards  Nostrand  agreed  with  him 
(Butler)  to  conduct  the  business,  and  pay  him.  There 
was  practically  no  difference  in  the  character  of  the 
duties  performed  by  Butler  before  and  after  the  death 
of  the  testator.  Nostrand  never  interfered  in  any 
way  with  the  business.  For  several  years  prior  to 
his  death,  the  testator  was  never  at  the  office,  and  it 
would  seem  as  if  Butler  were  an  indispensable  adjunct 
to  the  proper  conduct  and  continuation  of  the  busi- 
ness. 

Objection  is  made  to  the  salary  paid  to  Nostrand 
for  the  management  of  the  business.  The  funda- 
mental test  to  be  applied  to  the  actions  of  an  executor 
in  the  administration  of  his  trust  is  whether  he  has 
acted  in  good  faith  and  conscientiously  striven  to 
carry  out  the  intentions  of  his  testator.  The  will 
provides  that  the  executors  may  "  continue  so  much 
of  the  capital  employed  by  me  in  the  business  of  the 
firm  of  Bach  &  Nostrand  as  in  their  opinion  may  be 
thus  advantageously  employed,  and  on  such  terms  as 
to  sharing  in  the  profits  and  losses  as  they  shall  deem 
just  and  proper  and  for  such  length  of  time  as  will  be 
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consistent  with  the  due  execution  of  the  powers  and 
trusts  herein  contained."  There  is  no  doubt  in  my 
mind  but  that  this  language  authorized  the  executors 
to  enter  into  an  agreement  with  the  surviving  part- 
ner for  the  continuation  of  the  business.  The  articles 
of  copartnership  under  which  the  testator  did  business 
were  excluded  by  the  referee.  This  ruling  was  clearly 
improper.  Inasmuch,  however,  as  the  documents  have 
been  marked  for  identification  and  are  included  among 
the  exhibits  returned  to  the  court,  I  will  consider  the 
exception  taken  to  the  ruling  of  the  referee  in  this 
regard  as  sustained,  and  in  arriving  at  a  conclusion  I 
have  considered  the  documents  as  in  evidence.  They 
provide  expressly  that  the  executors,  in  case  of  his 
death  and  the  continuation  of  the  business,  "  shall  pay 
to  Nostrand  such  annual  amount  as  shall  or  may  be 
agreed  upon  in  lieu  of  the  services  of  said  Bach." 
The  agreement  entered  into  by  the  executors  with  the 
surviving  partner,  in  pursuance  of  the  authority  vested 
in  them  by  the  will,  and  the  articles  of  agreement  be- 
tween the  members  of  the  old  firm,  provides  that  the 
executors  "  should  allow  and  pay  over  to  the  party  of 
the  second  part  (Nostrand)  for  the  loss  of  the  services 
of  the  late  John  C.  Bach,  a  sum  at  and  after  the  rate 

of  f  2,500  per  annum, and  that  the  said  party 

of  the  second  part  may  charge  the  same  to  the  said 
executors  and  trustees  as  a  portion  of  their  share  of 
said  profits."  I  can  see  nothing  improper  in  the  ar- 
rangement entered  into  between  the  executor  Butler 
and  Nostrand,  having  in  view  the  retention  of  Butler 
in  the  business.  I  think  that  his  retention  in  the 
business  must  have  been  contemplated  by  decedent. 
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There  is  no  question  made  but  that  the  executors  in 
good  faith  continued  the  business  for  the  best  interests 
of  the  life  tenant  and  remaindermen,  nor  is  any  evi- 
dence given  tending  to  show  that  in  fixing  the  salary 
of  Nostrand  at  the  sum  named  they  were  guilty  of  any 
neglect  or  bad  faith.  The  most  that  can  be  asserted 
in  this  connection  is  that  they  were  guilty  of  an  error 
of  judgment,  and  for  this  they  are  not  liable. 

It  is  claimed  by  the  objectors  that  in  case  this  ar- 
rangement is  approved  by  the  Surrogate,  the  amount 
deducted  is  excessive ;  the  sum  charged  against  the 
trustees  of  the  estate  should  be  only  one  half  of  the 
salary  of  Nostrand,  and  the  Matter  of  Laney  (50  Hurty 
15)  is  cited,  in  support  of  this  contention.  In  the  case 
cited  the  deceased,  his  administrator  and  one  Barker 
were  partners  under  articles  which  fixed  the  term  at 
seven  years  and  provided  that  in  case  of  the  death 
of  any  of  the  parties  before  the  expiration  of  the 
said  term,  the  partnership  might  be  continued  by 
the  survivors  until  the  expiration  of  the  term  lim- 
ited, "  and  the  share  of  the  profits  on  that  part  of  the 
capital  stock  belonging  to  such  deceased  partner,  less 
the  sum  of  $2,000,  the  agreed  value  of.  his  services 
per  year,  shall  be  paid  as  often  as  once  in  each  year 
to  his  personal  representatives."  The  administrator 
treated  the  $2,000  to  be  thus  deducted  as  belonging 
to  the  surviving  partners  to  be  divided  between  them, 
but  the  court  held  that  the  estate  was  entitled  to  its 
share  of  the  sum  so  deducted.  This  construction  was 
adopted  by  the  court  because  the  copartnership  agree- 
ment did  not  declare  what  should  be  done  with  this 
money  that  was  to  be  deducted  from  the  share  of  the 
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profits  belonging  to  the  estate;  in  the  case  at  bar 
there  is  no  necessity  for  resorting  to  construction  to 
supply  a  direction  which  has  already  been  provided 
by  the  parties  to  the  agreement.  The  contracts  be- 
tween the  testator  and  his  representatives  with  the 
surviving  partner  expressly  state  that  the  sum  so  with- 
drawn shall  be  paid  to  Nostrand  and  charged  against 
the  share  of  the  profits  of  the  estate.  The  conclusion 
of  the  referee  in  this  respect  is  therefore  sound. 

I  do  not  think  the  surviving  partner  was  entitled  to 
salary  during  the  period,  viz. :  January  15th  to  Sep- 
tember 1st,  1888,  and  with  this  exception  the  referee 
is  sustained. 

The  widow  of  the  testator,  the  life  tenant  under  the 
will,  died  in  August,  1887,  and  the  executors  deeming 
that  the  time  had  come  for  the  conversion  of  the  es- 
tate into  cash,  to  divide  it  into  shares  and  carry  out 
the  provisions  of  the  will  with  respect  thereto,  pro- 
ceeded to  realize  upon  the  assets  of  the  estate.  On 
March  15, 1888,  they  sold  at  auction,  at  the  Exchange 
Salesrooms  in  New  York  city,  the  good-will  of  thp 
business,  including  the  plant  of  the  factory  and  the  pro- 
prietary rights.  The  plant  which  was  sold  included  vats 
and  tubs,  bottles,  tools  and  instruments.  Prior  to  the 
sale  the  same  was  extensively  advertised  in  newspapers 
published  in  the  city  of  New  York,  and  printed  handbills 
were  mailed  to  each  of  the  legatees.  The  property  was 
struck  down  for  $300  to  a  Mr.  Scofield,  who  attended  the 
sale  as  the  representative  of  Mr.  Nostrand.  The  good- 
will of  the  business  alone  was  inventoried  at  $2,750, 
and  it  is  in  evidence  that  Nostrand  offered  that  sum 
therefor.     Mr.  Butler  testified  on  cross-examination 
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that  the  bottles  alone,  which  were  included  in  the 
sale,  were  worth  $600.  Shortly  after  the  sale  of  the 
good-will,  and  in  conformity  with  arrangements  which 
had  been  theretofore  made  between  them,  the  executor 
Butler  and  Nostrand  formed  a  partnership  under  the 
stj'le  of  Nostrand  &  Company,  and  Nostrand  conveyed 
to  Butler  for  $150,  a  one-half  interest  in  the  property 
purchased  for  him  at  the  sale  by  Schofield.  From  all 
the  evidence  in  the  case  I  am  forced  to  the  conclusion 
that  the  transactions  in  question  constitute  a  purchase 
by  Butler  indirectly  of  the  good-will  and  property  and 
that  it  comes  within  the  prohibition  of  the  law. 

It  is  an  ancient  and  very  familiar  doctrine  that  the 
sale  by  an  executor  or  administrator  of  the  property 
of  the  estate  to  himself,  either  directly  or  indirectly, 
whether  at  private  sale  or  at  public  auction,  no  matter 
how  honest,  open  and  fair,  may  be  avoided  at  the  op- 
tion of  the  beneficial  owner  or  cestui  que  trust  (Davoue 
V.  Fanning,  2  Johnson* 8  Ch.  252 ;  Michoud  v.  Giroud,  4 
Mow.  U.  S.  503 ;  Met.  El.  R.  R.  Co.  v.  Manhattan  R'way 
Co.,  14  -466.  N.  (7.  253,  and  note  showing  numerous 
cases  wherein  the  doctrine  .declared  in  Davoue  v.  Fan- 
ning has  been  approved ;  Boerum  v.  Schenck,  Al  N. 
JT.  182).  The  principal  point  in  Davoue  v.  Fanning 
was  whether  the  plaintiflE  was  not  entitled  to  set  aside 
a  sale  of  certain  real  estate  made  by  the  executor,  at 
public  auction,  because,  by  a  previous  arrangement, 
he  had  suffered  the  property  to  be  bought  in  for  his 
wife,  and  executed  a  deed  in  pursuance  of  the  sale  in 
trust  for  her.  It  was  claimed  by  the  defendants  that 
the  sale  was  unobjectionable,  having  been  made  at 
public  auction,  in  good  faith,  and  for  a  fair  price,  and 
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the  purchase  was  not  made  for  his  own  benefit^  but 
for  his  wife  who  was  one  of  the  cestui  que  trusts,  hav- 
ing an  interest  in  the  land.  Chancellor  Kent  said  the 
case  fell  clearly  within  the  spirit  of  the  principle  "  that 
if  a  trustee  acting  for  others  -sells  an  estate  and  be- 
comes himself  interested  in  the  purchase,  the  cestui 
que  trust  is  entitled  to  come  here  as  of  course  and  set 
aside  that  purchase  and  have  the  property  re-exposed 
for  sale."  At  page  259  he  says :  "  However  innocent 
the  purchase  may  be  in  the  given  case,  it  is  poisonous 
in  its  consequences.  The  cestui  que  trust  is  not  bound 
to  prove,  nor  is  the  court  bound  to  judge,  that  the 
trustee  has  made  a  bargain  advantageous  to  himself. 
The  fact  may  be  so,  and  yet  the  party  not  have  it  in 
his  power,  distinctly  and  clearly,  to  show  it.  There 
may  be  fraud,  as  Lord  Hardwicke  observed,  and  the 
party  not  able  to  prove  it.  It  is  to  guard  against  this 
uncertainty  and  hazard  of  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule  does  and  will 
permit  the  cestui  que  trust  to  come,  at  his  own  option, 
and  without  showing  actual  injury,  and  insist  upon 
having  the  experiment  of  another  sale.  This  is  a 
remedy  which  goes  deep,  and  touches  the  very  root  of 
the  evil.  It  is  one  which  appears  to  me,  from  the 
cases  which  have  been  already  cited,  and  from  those 
which  are  to  follow,  to  be  most  conclusively  establish- 
ed." The  rule  seems  to  have  been  established  in  this 
case  that  the  cestui  que  trust  may  elect  to  set  aside  the 
sale  and  that  it  would  be  proper  for  the  court  to  order 
a  resale  at  the  price  bid  by  the  trustee,  and  if  it  does  not 
sell  for  more,  then  the  purchase  is  to  stand.  The 
right  of  the  cestui  que  trust  to  this  election  is  recog- 
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nized  in  Barker  v.  Smith  (1  Dem.  290),  where  it  was 
held  that  "  if  the  property  is  still  in  the  possession  of 
the  executor,  it  is  within  the  power  of  the  court  to  re- 
quire him  to  restore  it  to  the  estate.  He  ought  not 
to  have  bought  it  and  ought  not  to  be  allowed  to  re- 
tain it  against  objection,  even  if  it  were  admitted  that 
he  purchased  in  good  faith  and  paid  an  adequate  con- 
sideration, but  the  parties  entitled  to  object  to  such 

purchase  are  at  liberty  to  sanction  it "     In 

Jackson  v.  Walsh  (14  Johns.  411)  it  was  stated  that 
the  rule  is  to  order  a  re-sale,  and  if  the  property  sells 
for  more,  the  cestui  que  trust  takes  the  surplus,  other- 
wise, the  original  sale  stands. 

It  would  be  unsafe  and  improper  to  direct  a  re-sale  of 
the  good-will  and  plant  in  the  present  case,  for  reasons 
that  must  be  obvious  upon  reflection.  In  the  first 
place,  some  portion  of  the  property  must  have  been 
disposed  of  since  the  auction  sale.  Second,  the  rights 
of  Nostrand  could  not  be  affected  by  a  decree  of  this 
court,  and  in  a  proceeding  to  which  he  was  not  a  party. 
Third,  even  in  case  the  good-will  were  put  up  at  auc- 
tion, it  is  extremely  improbable  that  an  adequate  price 
would  be  realized  therefor,  in  view  of  the  litigation 
liable  to  ensue  because  of  the  conflicting  rights  of 
Nostrand  and  the  purchaser  at  such  a  sale.  It  seems, 
therefore,  to  be  a  case  for  the  application  of  the  rule 
laid  down  in  Schenck  v.  Dart,  22  N.  F.  420.  In  that 
case,  the  executors  sold  certain  shares  of  stock  at  the 
Merchant's  Exchange,  the  par  value  of  which  was 
$1,000.  The  stock  was  inventoried  at  80  per  cent, 
and  sold  at  56  per  cent  of  the  par  value.  The  court 
found  that  Norman  Dart,  a  brother  of  one  of  the  ex- 
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ecutors,  was  the  nominal  purchaser,  but  that  the  real 
purchaser  was  Russell  Dart,  and  that  this  being  so,  *'  the 
law  peremptorily  determines  that  the  sale  was  inef- 
fectual. Russell  Dart  was  executor  and  trustee,  and 
the  powers  of  sale  conferred  upon  him  by  the  will  of  the 
testator  could  not  be  exercised  in  his  own  favor,  either 
directly  or  indirectly.  He  could  not  be  both  vendor 
and  purchaser  at  any  price.  He  was,  therefore,  pro- 
perly charged  with  the  value  of  the  stock.  Upon  the 
inquiry  of  what  was  the  value,  we  think  the  best  evi- 
dence which  the  case  presents  is  the  sworn  inventory 
of  the  executors  themselves."  The  court  refers  in  its 
opinion  to  the  fact  that  aside  from  tlie  evidence  fur- 
nished by  the  inventory,  the  testimony  as  to  the  value 
of  the  stock  was  undecisive  and  unsatisfactory.  In 
the  case  at  bar  we  have  not  only  the  sworn  inventory 
of  the  executors  as  to  the  value  of  the  good-will  and 
plant,  but  we  have  positive  evidence  of  the  offer  by 
Nostrand  to  pay  such  inventoried  value  for  the  good- 
will alone.  The  finding  of  the  referee  in  this  regard 
is  overruled,  and  the  account  of  the  executors  must  be 
surcharged  with  the  share  of  the  estate  in  the  differ- 
ence between  $300,  the  amount  realized  upon  the  sale, 
and  $2,750,  which  I  find  to  be  a  proper  sum  to  be 
charged  against  the  executors  for  the  property. 

In  August,  1888,  the  executors  issued  a  circular  to 
the  various  legatees,  stating  that  they  were  disap- 
pointed at  the  unavoidable  delay  that  had  occurred  in 
closing  the  estate,  explaining  the  causes  therefor  and 
stating  that  with  a  view  to  winding  up  the  estate,  so 
that  the  heirs  and  legatees  might  know  what  they 
would  have  to  expect,  and  receive  their  income  on  the 
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residue,  they  had  received  an  offer  from  their  succes- 
flors,  Messrs.  Nostrand  &  Company,  to  purchase  from 
them  all  the  outstanding  consignment  accounts  at  a  dis- 
count of  33  1-3  per  cent,  they  to  pay  cash  for  the  same 
on  a  proper  assignment  or  bill  of  sale.  Enclosed  with 
the  circular  was  a  consent  for  the  signature  of  the  lega- 
tees, to  be  returned  to  the  executors.  The  only  evi- 
dence in  any  way  indicating  bad  faith  in  the  condiict  of 
the  executors  appears  in  this  circular.  The  last  para- 
graph reads  as  follows :  "  We  prefer,  however,  to  leave 
the  matter  to  the  heirs  of  Mr.  Bach's  estate  to  act  and 
advise  us  as  they  think  best ;  we  have  no  interest  but 
theirSy  and  if  they  prefer  to  await  the  further  delays 
and  expenses  of  liquidation,  we  shall  be  quite  content 
to  go  on  with  the  same.  You  must  be  the  judges,  and 
we  shall  act  as  you  may  all  agree."  There  is  no  in- 
timation contained  in  this  circular  that  one  of  the 
members  composing  the  firm  of  Nostrand  &  Company, 
which  was  making  the  offer,  was  one  of  the  executors 
who  signed  the  circular.  This  fact  was  not  known  to 
the  legatees  until  a  subsequent  date.  The  assertion 
contained  in  the  circular  that  "  we  have  no  interest," 
certainly  was  untrue  and  calculated  to  mislead.  There 
is  no  doubt  but  that  under  the  decision  in  Davoue  v. 
Fanning  {supra)^  and  other  cases  cited,  the  sale  of  the 
said  accounts  might  be  disaffirmed  by  the  legatees 
were  it  not  for  the  consents  which  it  is  claimed  estops 
them.  If  it  were  necessary,  in  order  to  sustain  the 
conclusion  that  I  have  reached,  to  find  that  the  con- 
cealment by  the  executor  of  his  interest  in  the  pur- 
chase rendered  the  consents  ineffectual  to  establish  the 
acquiescence  of  the  legatees  therein,  I  should  do  so, 
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but  there  is  authority  to  sustain  the  proposition  that, 
notwithstanding  their  acquiescence  at  the  time,  they 
may  subsequently  repudiate  the  transaction.  In  Mun- 
ro  V.  Allaire,  2  Caine's  Cases  in  Error,  183,  cited  in 
the  opinion  of  Chancellor  Kent,  supra^  an  executor, 
with  power  to  sell  real  estate,  purchased  of  the  widow, 
who  was  a  devisee,  and  also  one  of  the  executors,  her 
right  in  the  acquired  estate.  The  purchase  was  charged 
to  have  been  fairly  made,  after  long  consultation,  in 
which  she  was  assisted  by  a  friend,  and  that  the  execu- 
tor gave  a  full  price  and  more  than  then  had  been  previ- 
ously offered  by  another.  It  was  held,  nevertheless, 
that  the  trustee  could  not  himself  purchase.  The 
finding  of  the  referee  with  reference  to  the  matter  of 
accounts  so  sold  by  the  executors  is  overruled  and  the 
exception  tal^en  is  sustained.  The  course  to  be  pur- 
sued with  reference  to  these  accounts  is  pointed  out 
in  Randall  v.  Errington,  10  Veaey  423,  cited  with 
approval  in  Davoue  v.  Fanning,  supra.  In  that  case 
it  was  held  that  the  sale  was  fair  and  the  purchase  by 
the  trustee  at  auction  for  a  full  price,  but,  inasmuch 
as  he  had  subsequently  sold  a  part  at  some  profit,  the 
court  opened  the  sale  at  the  request  of  the  cestui  que 
trust  as  to  the  parts  not  sold,  and  held  the  trustee  to  ac- 
count for  the  profit  on  the  part  he  had  sold.  The  execu- 
tors must,  therefore,  account  to  the  estate  for  suck 
portion  of  the  accounts  included  in  the  sale  as  have  been 
realized  upon,  and  the  decree  to  be  ultimately  entered 
herein  must  direct  a  sale  of  the  interest  of  the  estate 
in  the  accounts  unsold^  and  if,  upon  such  sale,  they  do 
not  realize  a  sum  larger  than  that  realized  by  the  ex- 
ecutors, then  the  former  purchase  is  to  stand. 
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Among  other  assets  sold  by  the  executors  were  two 
pictures  which  were  subsequently  purchased  by  Mrs. 
Robinson,  a  daughter  of  Butler,  the  executor.  Mrs. 
Robinson  was  not  present  at  the  sale,  but  the  bids  were 
made  by  the  auctioneer  himself,  under  instructions 
from  her  through  Butler.  Butler  afterwards  purchased 
one  of  the  pictures  from  his  daughter,  and  the  other 
was  purchased  by  the  other  executor  at  sums  im- 
mensely below  the  inventoried  value.  The  remarks 
above,  with  reference  to  the  accounts  and  good-will, 
apply  to  these  pictures,  and  the  decree  should  direct 
a  resale,  as  in  the  case  of  the  accounts  not  realized 
upon. 

The  only  remaining  point  to  be  considered  relates 
to  the  excessive  commissions  allowed  by  the  former 
decree.  Counsel  and  referee  are  in  error  as  to  the 
manner  in  which  this  matter  should  be  adjusted.  The 
proper  course  is  to  first  ascertain  what  the  commissions 
should  have  been  in  the  former  decree,  and  the  fund 
with  which  the  executors  are  chargeable  should  be 
increased  accordingly,  but  only  so  far  as  concerns  the 
parties  as  to  whom  the  former  decree  is  not  res  adjifr 
dicata.  The  commissions  should  have  been  $923,  and, 
so  far  as  these  minors  are  concerned,  who  are  not 
bound  by  the  former  decree,  the  principal  fund  in 
which  they  are  interested  should  be  increased  accord- 
ingly. The  decree  to  be  entered  should  contain  ap- 
propriate recitals  to  that  effect. 
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Chautauqua  Coukty.— Hon.  DANIEL  SHERMAN, 

Subrogate. — January,  1891. 

Matter  of  Sherman. 

In  the  matter  of  the  estate  of  Sephronia  H.  Sherman, 

deceased. 


Testatrix,  who  died  leaving  her  surviving  a  hushand,  mother  and  two 
children,  provided  in  her  will  as  follows :  "  I,  having  heretofore  advanced 
money  to  uiy  sun  Burke  L.  Sherman,  to  a  larger  amount  tluin  I  am 
now  able  to  give  to  my  daughter  Abba,  and  there  being  a  sum  of  money 
coming  to  me  from  my  father's  estate  now  deceased,  at  the  death  of 
my  moUier,  which  as  I  understand  will  go  to  my  two  said  children  in 
equal  amounts  in  case  I  should  die  before  my  mother,  two  chUdren  me 
surviving,  I  request  my  son,  Burke  L.  Sherman  to  give  his  share  to  his 
sister  A  bba  to  be  used  for  her  education  and  maintenance."  The  mother 
of  testatrix  died  after  her.  fle2d,  that  testatrix  died  intestate  as  to  this 
fund,  that  the  provision  of  the  will  raised  a  presumption  that  there  had 
been  advancements  to  the  son,  which  threw  on  the  son  the  burden  of 
showing  that  there  had  been  such  a  change  of  circumstances  as  to  avoid 
such  presumption.  In  the  absence  of  such  proof  by  the  son,  the  fund 
referred  to  should  be  divided  in  the  proportions  of  two  thirds  to  the 
daughter  and  one  third  to  the  husband. 

Application  for  a  construction  of  the  will  of  Seph- 
ronia H.  Sherman,  deceased,  upon  the  judicial  settle- 
ment of  the  account  of  the  executrix  thereof,  as  to  a 
certain  fund  bequeathed  by  said  will. 

A.  B.  OrrowAr,  for  executrix^  and  as  special  guardian  far  Abba  M. 
Sherman. 

H.  G.  KiNGSBUBT,  for  BuBKB  L.  Shbruan,  heir,  and  Gbobob  W. 
Shsbman,  husband. 

The  Surrogate. — The  deceased  died  May  12, 1883. 
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She  made  her  will,  dated  April  17,  1883,  appointing 
her  sister,  Elizabeth  M.  Wright,  executrix.  She  left 
a  husband,  George  W.  Sherman,  and  one  son,  Burke 
L.,  of  full  age,  and  one  daughter,  Abba  M.,  a  minor, 
aged  12  years,  her  only  surviving  heirs  at  law  and 
next  of  kin.  She  left  various  other  articles  of  house- 
hold furniture  and  personal  property  which  she  be- 
queathed to  her  husband,  her  two  children,  and  other 
relatives.  The  executrix  of  her  will  has  received  from 
the  estate  of  her  father,  Willis  Royce,  a  separate  fund 
of  $672.88,  to  which  this  proceeding  relates,  from 
which  there  remains,  after  paying  funeral  expenses 
and  expenses  of  administration  and  debts,  $530.11  for 
distribution  to  the  heirs  and  next  of  kin  entitled  there- 
to. The  counsel  for  the  executrix  and  Abba  M.  Sher- 
man, minor,  claims  that  this  balance  should  all  be  paid 
to  Abba,  and  that  neither  the  surviving  husband  of 
the  deceased  nor  her  brother,  Burke,  should  receive 
any  of  it,  by  reason  of  an  alleged  advancement  to 
Burke  by  the  testatrix  in  her  lifetime.  The  counsel 
for  Burke  L.  Sherman  and  the  surviving  husband, 
George  W.  Sherman,  claims  that  such  husband  of  the 
testatrix  and  her  said  son,  Burke,  and  daughter,  Abba, 
should  each  receive  on  distribution  herein  one  third 
of  said  balance.  The  will  contains  this  provision :  "  I 
having  heretofore  advanced  money  to  my  son,  Burke 
L.  Sherman,  to  a  larger  amount  than  I  am  no^  able 
to  give  to  my  daughter,  Abba,  and,  there  being  a  sum 
of  money  coming  to  me  from  my  father's  estate,  now 
deceased,  at  the  death  of  my  mother,  which,  as  I  un- 
derstand, will  go  to  my  two  said  children  in  equal 
amounts,  in  case  I  should  die  before  my  mother,  leav- 
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ing  my  two  children  me  surviving,  I  request  my  son, 
Burke  L.  Sherman,  to  give  his  share  to  his  sister,  Abba, 
to  be  used  for  her  education  and  maintenance."  By 
the  will  of  Willis  Royce,  father  of  the  testatrix,  his 
wife  was  to  and  did  have  the  use  of  this  fund  during 
her  life.  She  died  subsequent  to  the  death  of  her 
said  daughter,  Sophronia.  It  would  seem^  and  I  find, 
that  the  testatrix  died  intestate  as  to  this  particular 
fund.  She  does  not  undertake  to  dispose  of  it  by  her 
will,  but  gives  her  understanding,  as  a  matter  of  law, 
that  upon  the  death  of  her  mother  it  would  go  to  her 
two  children  in  equal  amounts,  and  requests  that  her 
son,  Burke,  in  consideration  of  her  prior  advancements 
to  him  in  a  larger  amount  than  she  was  then  able  to 
give  to  her  daughter,  Abba,  should  give  his  share  to 
his  sister,  Abba,  to  be  used  for  her  education  and 
maintenance.  This  language  does  not  make  a  bequest 
to  Abba  of  one  half  of  the  fund,  or  of  any  part  of  it. 
The  testatrix  was  evidently  mistaken  as  to  the  legal 
rights  of  her  husband  in  this  fund  on  distribution,  as 
she  was  also  to  the  legal  effect  of  her  advancement  to 
her  son,  Burke.  The  important  question  to  be  con- 
sidered is  whether  the  language  of  the  will  and  facts 
here  given  constitute  sufficient  proof  of  an  advance- 
ment to  Burke  by  his  mother,  the  testatrix,  to  author- 
ize the  court  to  hold  that  such  advancement  was  act- 
ually made.  No  oral  testimony  was  given  upon  the 
hearing  herein  bearing  upon  the  question  of  such  al- 
leged advancement,  or  of  any  change  in  the  equitable 
or  legal  rights  of  the  respective  heirs  since  the  date 
of  the  will.  The  learned  counsel  for  Burke  did  not, 
upon  the  hearing,  allege  or  claim  that  such  advance- 
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ment  had  not  been  actually  made,  but  claimed  that 
circumstances  might  have  changed  after  the  will  was 
made  to  excuse  Burke  from  complying  with  the  re- 
quest of  his  mother  to  give  his  share  in  this  fund  to 
his  sister,  Abba,  for  her  education  and  maintenance. 
Abba  was  only  12  years  old  at  the  time  the  will  was 
made,  and  Burke  was  of  full  age.  If  there  was  such 
an  advancement,  as  is  alleged  in  the  will,  and  not  dis- 
puted, Abba  is  entitled  to  her  allowance  of  it  on  dis- 
tribution, notwithstanding  the  apparent  ignorance  of 
the  testatrix  as  to  the  distribution  of  estates  under  the 
statutes.  I  am  of  the  opinion  that  the  burden  of  proof 
rests  upon  Burke  L.  Sherman  to  show  that  no  such 
advancement  had  been  made,  or  that  circumstances 
had  changed,-avoiding  it.  I  do  not  regard  the  request 
of  the  testatrix  of  her  son,  Burke,  as  amounting  to  a 
bequest,  or  as  of  any  importance  further  than  showing 
the  wishes  and  intent  of  the  testatrix,  as  Abba  would 
be  entitled  to  the  benefit  of  such  advancement,  if  act- 
ually made,  without  such  request.  And  it  appearing 
that  the  fact  of  such  advancement  to  Burke  by  his 
mother  in  her  lifetime  to  a  larger  amount  than  she 
was  able  to  give  to  her  daughter,  Abba,  is  not  disputed, 
and  appears  to  be  concealed,  I  find  that  it  was  made. 
In  Beebe  v.  Estabrook,  79  N.  T.  246,  the  court  say : 
"  Whether  a  gift  be  one  designed  as  an  advancement 
is  always  a  question  of  intention,  and  is  generally  pre- 
sumed when  property  is  received  by  a  son  from  his  fa- 
ther." Alexander  v.  Alexander,  1  St.  Hep.  508.  Such 
presumption  is  increased  in  this  case,  where  the  son, 
receiving  the  advancement,  was  of  full  age,  and  the 
only  other  heir  affected  by  it  is  his  sister,  now  a  minor, 
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and  who  was  only  12  years  old  at  the  date  of  the  will. 
The  property  consists  of  a  single  item  of  money  com- 
ing from  a  single  source.  The  account  shows  a  small 
increase  of  interest  since  its  receipt,  and  it  is  improb- 
able that  any  further  change  since  the  will  was  made 
as  affecting  the  rights  of  the  several  persons  interested 
therein.  Story,  Eq.  Jur.,  §§1202-1204;  Welton  v. 
Divine,  20  Barb.  9 ;  Sanford  v.  Sanford,  5  Lans.  491 ; 
Proseus  v.  Mclntyre,  5  Barb.  424 ;  Partridge  v.  Havens, 
10  Paige,  618;  sections  75-77,  2  Eev.  Stat.,^.  97. 
I  direct  a  decree  that  Abba  M.  Sherman  is  entitled 
herein  on  distribution  of  such  fund  of  $530.11  to  two 
thirds  thereof,  and  that  said  George  W.  Sherman  is 
entitled  to  the  remaining  one  third  of  same. 


<^»i 


Oswego  Coxtnty.— Hok.  ALFRED  C.  TENNANT, 
Subrogate. — Februaiy,  1891. 

Matter  of  Tipple. 

In  the  matter  of  the  estate  of  Peter  J.  Tipple,  de- 

ceased. 


By  section  one  of  chapter  406  of  Laws  of  1889,  the  widow  of  a  decedent 
who  dies  intestate  leaving  a  widow  and  descendants  has  a  life  interest 
in  real  estate  of  the  value  of  one  thousand  dollars,  in  addition  to  her 
dower.  By  section  two  of  the  same  act  it  is  provided  that  in  such  case, 
in  addition  to  the  article  declared  to  be  exempt  from  appraisal  by  2 
Bev.  Stat.,  chap.  6,  tit.  3,  §  9,  there  should  be  set  apart  to  such  widow 
and  children  personal  property  of  the  value  of  one  hundred  and  fifty 
dollars  ;  and  if  her  interest  in  the  real  estate  of  her  deceased  husband 
together  with  the  dower  right  and  the  said  one  hundred  and  fifty  dol- 
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Iftrs  should  be  lees  than  one  thousand  dollars,  then  said  appraisers 
should  set  apart  for  her  use  personal  property  which  together  with 
said  real  estate  should  amount  to  one  thousand  dollars  in  yalue.  Held^ 
that  the  widow  .is  under  this  statute  entitled  to  so  much  personal  pro- 
perty as  together  with  the  interest  in  the  real  estate  and  the  one  hun- 
dred and  fifty  dollars  amounts  to  the  sum  of  one  thousand  dollars,  and 
that  in  fixing  this  amount  her  dower  in  the  real  estate  is  not  to  be 
considered. 

Application  by  Ann  M.  Tipple,  widow  of  Peter  J. 
Tipple,  to  have  certain  personal  property  set  apart  to 
her  from  the  estate  of  her  deceased  husband. 


Obaham  a  Baldwin, /or  executor. 
Johh  B.  Holmes, /or  the  widow. 

The  Stjrrogate. — The  deceased  died  on  the  6th 
day  of  February,  1890,  leaving  a  widow  and  several 
children.  At  the  time  of  his  death  he  was  the  owner 
of  about  one  half  of  an  acre  of  land,  upon  which  was 
a  dwelling-house  of  the  value  of  $300,  and  personal 
property  exceeding  in  value  $1,000.  Appraisers  were 
appointed,  and  they  returned  an  inventory  of  personal 
property,  which  was  filed  on  the  17th  day  of  May, 
1890.  The  appraisers  inventoried  and  set  apart  as 
exempt  to  the  widow  certain  specific  articles,  as  re- 
quired by  chapter  470  of  the  Laws  of  1874,  but  they 
did  not  inventory  and  set  apart  to  the  widow  any  per- 
sonal property,  as  required  by  chapter  406  of  the  Laws 
of  1889,  excepting  certain  articles  of  personal  property 
of  the  value  of  $8.85.  The  widow  now  asks  the  court 
to  direct  the  appraisers  to  set  apart  to  her  the  pro- 
perty which  she  is  entitled  to  under  the  statute  last 
above  mentioned.  The  question  thus  presented  for 
determination  involves  in  a  measure  a  construction  of 
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such  statute.     So  far  as  my  examination  has  extended, 
there  are  only  two  decisions  by  which  an  attempt  has 
been  made  to  give  a  construction  to  said  statute.     In 
The   Matter  of   Daggett's  Estate,  2   Connoly   Surr. 
Rep.  230,  the  learned  Surrogate  of  Cattaraugus  coun- 
ty decided  that  the  value  of  the  additional  amount  of 
personal  property  to  be  set  apart  to  the  widow  under 
said  statute  was  the  difference  between  $1,000  and 
the  sum  of  the  values  of  present  life-interest  in  $1,000 
worth  of  real  property  and  her  dower,  together  with 
the  $150  in  personal  property.     Later,  in  the  case  of 
Steward's  Estate,  10  N.  T.  Supp.  24 ;  30  St  Rep.  438, 
the  Surrogate  of  Chautauqua  county  held  that  such 
additional  amount  of  exemption  was  the  diflfereuce  be- 
tween the  sum  of  $1,000  and  the  present  value  of  the 
life  interest  in  the  $1,000  worth  of  real  estate  given 
her  by  the  first  section  of  said  statute,  and  that  the 
words  "  in  addition  to  her  dower  right,  and  together 
with  said  $150,"  used  in  section  2,  should  be  construed 
to  mean  "  exclusive  of  her  dower  right  and  said  $150.'* 
In  searching  for  the  true  meaning  of  this  clumsily 
prepared  statute,  I  am  still  more  embarrassed  by  these 
two  decisions  in  conflict  with  each  other.     It  is  rear 
sonably  clear  that  by  section  1  of  this  statute,  where 
the  deceased  leaves  a  widow  and  a  descendant  or  de- 
scendants, the  widow  is  entitled,  over  and  above  her 
dower  interest,  to  the  use  during  her  life  of  an  ad- 
ditional portion  of  the  real  estate  of  her  deceased  hus- 
band, not  exceeding  in  value  $1,000 ;  and  where  the 
deceased  leaves  a  widow  and  no  descendant  or  de- 
scendants, the  widow  is  entitled  to  the  absolute  owner- 
ship in  fee  of  such  additional  portion  of  real  estate* 
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Before  the  enactment  of  this  statute  the  widow  had  a 
dower  interest  in  the  lands  of  her  deceased  husband, 
to  wit,  the  use  of  one  third  thereof  during  her  life. 
This  dower  interest  is  not  taken  away  from  her,  and  is 
in  no  manner  affected  by  this  statute.  Section  1  under- 
takes to  give  the  widow,  where  there  is  a  descendant 
or  descendants  of  the  deceased,  a  new  and  additional  in- 
terest in  the  real  estate  of  her  deceased  husband,  so  that 
she  becomes  entitled  to  two  interests  in  such  real  estate : 
(1)  Her  dower,  being  the  use  during  life  of  one  third 
thereof ;  and  (2)  the  use  during  life  of  $1,000  worth  of 
such  real  estate.  It  was  the  duty,  I  think,  of  the  ap- 
praisers to  have  set  off  to  the  widow  "  necessary  house- 
hold furniture,  provisions,  or  other  personal  property," 
in  their  discretion,  to  the  value  of  not  exceeding  $150. 
Such  was  their  duty,  before  this  statute  was  passed,  un- 
der chapter  157  of  the  Laws  of  1842,  and  it  is  no  less 
their  duty  to  have  done  so  under  section  2  of  chapter 
406  of  the  Laws  of  1889.  This  is  so  because  in  this  re- 
spect the  language  employed  in  the  two  statutes  is  sub- 
stantially the  same.  The  appraisers  have  only  set  apart 
to  the  widow  property  of  the  value  of  $8.85,  or  $141.15 
less  than  they  should  have  done.  After  the  appraisers 
shall  have  discharged  their  duty  in  this  regard  by  set- 
ting apart  to  the  widow  in  necessary  household  furni- 
ture, provisions,  or  other  personal  property  to  the 
value  of  $150,  the  question  then  arises,  what  further 
or  additional  personal  property  should  be  set  apart  to 
the  widow  under  section  2  ?  I  regret  that  I  cannot 
concur  in  the  conclusion  reached  in  the  Daggett  Case, 
9V/pra^  in  the  respect  that  the  present  value  of  the 
dower  interest  of  the  widow  should  be  added  to  her 
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additional  interest  given  by  the  first  section,  nor  in 
the  holding  in  the  Steward  Case,  10  N.  Y.  Supp.  24 ; 
30  St.  Rep.  438,  that  the  $150  exemption  should  be 
excluded  with  the  value  of  the  dower  interest  in  de- 
termining the  amount  of  personal  property  that  should 
be  set  apart  under  section  2.  The  language  used  in 
section  2,  as  to  which  this  controversy  arises,  is  as  fol- 
lows :  "  And  in  case  the  interest  of  a  widow  in  the 
real  estate  of  a  deceased  husband,  in  addition  to  her 
dower  right,  and  together  with  said  one  hundred  and 
fifty  dollars,  shall  be  of  less  value  than  one  thousand 
dollars,  then  said  appraisers  shall  set  apart,  for  the  use 
of  the  widow,  or  for  the  use  of  such  widow  or  child 
and  children,  in  the  manner  hereinbefore  prescribed, 
personal  property,  which,  together  with  said  real  es- 
tate, shall  amount  to  one  thousand  dollars  in  value." 
This  statute,  like  all  others,  should  be  read  and  inter- 
preted according  to  the  natural  and  most  obvious  im- 
port of  the  language  employed,  without  resorting  to 
subtle  and  forced  construction  for  the  purpose  of  either 
limiting  or  extending  its  operation.  People  ex  rel. 
Bockes  V.  Wemple,  52  Hun  414 ;  Walker  v.  Harris,  20 
Wend.  561 ;  Ogden  v.  Sanders,  12  Wheat.  332 ;  Matter 
of  O'Neil,  91  N.  Y.  516, 520.  So  read  and  interpreted, 
manifestly  it  was  the  legislative  intent  that,  if  the  new 
and  additional  interest  given  to  the  widow  in  the  real 
estate  of  her  deceased  husband  by  section  1,  and  the 
$150  exemption,  should  be  less  than  $1,000,  then  the 
appraisers  should  set  apart  to  the  widow,  in  personal 
property,  the  difference  between  the  sum  of  those  two 
items  and  $  1,000.  The  words  "  the  interest  of  a  widow 
in  the  real  estate  of  a  deceased  husband,  in  addition 
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to  her  dower  right,"  can  mean  nothing  else  than  the 
"  additional  portion  "  referred  to  in  the  first  section, 
which  is  the  use,  during  life,  of  $1,000  worth  of  real 
estate,  where  the  deceased  left  a  descendant  or  de- 
scendants. The  word  '*  interest,"  as  here  used,  had 
reference  to  the  widow's  interest  in  the  real  estate  of 
her  deceased  husband,  exclusive  of  her  dower  right  or 
interest.  This  is  so  because  the  interest  referred  to 
is  declared  to  be  the  interest  the  widow  has  "  in  ad- 
dition to  her  dower  right."  Confessedly,  she  has  no 
interest  in  the  real  estate  of  the  husband,  in  addition 
to  her  dower  right,  except  what  is  given  to  her  by  the 
first  section.  Assuming,  then,  that  the  interest  of  the 
widow  in  the  real  estate,  mentioned  in  this  statute,  is 
simply  the  new  or  additional  portion  given  by  the 
first  section,  and  exclusive  of  her  dower  right,  is  the 
$150  exemption  to  be  added  to  it,  in  order  to  ascertain 
whether  the  same  is  less  than  $1,000  ?  Following,  as 
I  contend,  a  description  of  this  new  interest  given  by 
section  1,  are  the  significant  words,  "and  together 
with  said  one  hundred  and  fifty  dollars,  shall  be  of  less 
value  than  one  thousand,"  etc.  These  words,  it  seems 
to  me,  very  clearly  imply  that  the  $150  shall  be  added 
to  the  value  of  the  interest,  and,  if  the  sum  shall  be 
less  than  $1,000,  additional  personal  property  shall  be 
set  apart  to  the  widow.  The  words  "and  together 
with  "  are  words  of  addition.  In  the  case  before  me 
the  interest  of  the  widow  in  the  real  estate  of  her  de- 
ceased husband,  in  addition  to  her  dower  right,  being 
the  use  during  life  of  two  thirds  of  the  real  estate  the 
husband  owned  when  he  died,  is  $32.63.  Suppose, 
then,  instead  of  using  the  words  "  the  interest  of  the 
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widow  in  the  real  estate  of  a  deoecMsed  huBband,  in  ad- 
dition to  her  dower  right,"  we  substitute  therefor  what 
in  this  case  means  the  same  thing,  then  the  statute 
would  read,  in  its  application  to  this  case :  "  And  in 
case  the  interest  of  the  widow,  in  addition  to  her  dower, 
to  wit,  $32.63,  together  with  said  $150,  is  less  than 
$1,000,  the  additional  personal  property  shall  be  set 
apart."  So  put,  obviously  the  $150  is  to  be  added  to 
the  widow's  interest  in  the  real  estate,  exclusive  of  her 
dower  right.  The  interest  of  the  widow  in  the  real 
estate,  in  addition  to  her  dower  right,  being  $32.63, 
that  sum  with  the  $150  makes  but  $182.37,  which  is 
less  than  $1,000.  Therefore  I  am  of  the  opinion  that 
the  appraisers  should  set  apart  for  the  use  of  the 
widow  personal  property  to  the  amount  of  $816.37. 
A  decree  may  be  entered  in  accordance  with  the  views 
here  expressed. 


<*••» 


Rockland  County.— Hon.  GEORGE  W.  WEIANT, 

Surrogate. — February,  1891. 

Matter  of  Hesdra. 

In  the  matter  of  the  estate  of  Edward  D.  Hesdra, 

deceased. 


The  words  in  a  will  "  After  my  lawful  debts  are  paid,  I  gi^e,"  etc,  conitl* 
tate  such  an  express  charge  upon  testator's  real  estate  as  will  defeat 
an  application  for  the  disposition  of  such  real  estate  for  the  payment 
of  debto.    Code  Cir.  Pro.,  §2759,  snbd.  4. 
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Where  a  will,  after  directing  that  testator's  lawful  debts  be  paid,  and  giving 
certain  legacies,  provides  that ''  the  real  and  personal  estate  whenever 
found  shall  be  disposed  of  as  deemed  best  by  my  executor" — ^this  latter 
provision  gives  to  the  executor  a  valid  power  of  sale  for  the  purpose, 
among  others,  of  the  payment  of  the  debts  of  testator. 

In  such  case  the  words  **  shall  be  disposed  of"  are  equivalent  to  **  shall  be 
sold,"  that  being  evidently  under  the  terms  of  the  will,  the  disposition 
contemplated  by  the  testator. 

The  existence  of  an  implied  power  of  sale  is,  under  section  2759,  subd.  4,  of  the 
Code  of  Civil  Procedure,  as  effectual  as  an  express  power,  to  prevent  a 
decree  for  the  disposition  of  real  estate  for  the  payment  of  debts. 

Application  for  the  disposition  of  the  lands  of  Ed- 
ward D.  Hesdra  for  the  payment  of  his  debts. 

O&ARLBs  A.  Dunham, /or  the  petitioning  creditor, 

Gabrbt  T.  Snideb, /or  the  executor, 

Jamss  Henderson,  for  Phebb  Hbnobbson,  creditor. 

Mtebs  S.  Isaacs,  L.  Napoleon  Levy,  Geo.  A.  Wybe,  Abthub  S. 
Tompkins  and  H.  C.  DbWitt,  for  various  legatees. 

The  Sxtkrogate. — ^This  proceeding  is  brought  by 
Lucien  B.  Dunham,  a  creditor  of  Edward  D.  Hesdra, 
deceased,  to  have  the  lands  of  said  decedent  sold, 
mortgaged,  or  leased  for  the  payment  of  the  debts  of 
the  deceased.  The  petition  was  filed  January  2, 
1891 ;  a  citation  was  thereupon  issued  to  the  proper 
parties ;  upon  the  return  of  such  citation  and  subse- 
quently, devisees  and  legatees  interposed  ^nd  filed 
answers  to  such  petition  ;  thereafter  proof s  were  taken 
on  behalf  of  the  petitioner  and  on  February  6,  1891, 
the  petitioner  rested  his  case.  Thereupon  the  con- 
testants moved  to  dismiss  the  proceedings  on,  among 
other  grounds,  that  the  petitioner  had  not  established 
as  required  by  section  2759  of  the  Code  of  Civil  Pro- 
cedure,  that  the  debts  for  the  payment  of  which  the  de- 
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cree  is  sought  are  not  expressly  charged  hy  the  will  of 
said  deceased  upon  his  real  property,  or  if  so  charged  that 
the  remedies  of  the  creditor,  by  virtue  of  that  charge 
have  been  exhausted;  that  the  property  to  be  dis- 
posed of  was  not  effectually  devised,  expressly  charged 
with  the  payment  of  debts,  and  is  not  subject  to  a 
valid  power  of  sale  for  the  payment  thereof ;  or  if  so 
devised  or  subject  that  it  is  not  practicable  to  enforce 
the  charge  or  to  execute  the  power,  and  that  the 
creditor  has  effectually  relinquished  the  same;  and 
that  the  personal  property  of  the  deceased  which  could 
have  been  applied  to  the  payment  of  his  debts  has 
been  so  applied  and  that  it  is  insufficient  for  the  pay- 
ment of  the  same. 

It  is  this  motion  that  I  am  now  called  upon  to  de- 
cide. 

The  only  proof  touching  the  matters  set  forth  in 
the  first  two  grounds  for  dismissal  is  found  in  the  will 
of  the  deoeased.  That  document  was  put  in  evidence 
and  no  proof  whatever  was  adduced  as  to  the  rem- 
edies of  the  creditor  having  been  exhausted,  if  any,  or 
that  it  is  not  practicable  to  enforce  the  charge  or  to 
execute  the  power,  if  such  there  be,  under  said  will, 
or  that  the  creditor  has  effectually  relinquish  the  same. 

Such  being  the  status  of  the  proceeding  my  con- 
elusion  is  that  the  dismissal  must  be  granted. 

Section  2759  of  the  Code  provides  that  "  A  decree 
directing  the  disposition  of  real  property,  or  of  an  in- 
terest in  real  property,  can  be  made  only  where  after 
due  examination,  the  following  facts  have  been  estab- 
lished to  the  satisfaction  of  the  Surrogate;"  then 
follows  in  subdivisions  three,  four,  and  five  of  such 
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section  the  requirements  above  cited  as  the  grounds 
for  the  motion  to  dismiss. 

The  will  of  the  deceased  provides,  "  First :  After 
my  lawful  debts  are  paid  I  give,"  etc.,  to  a  number  of 
legatees  specific  sums  aggregating  upwards  of  $40,000. 
He  then  ordered  that  his  "  wife's  grave  be  cleared  up, 
the  lot  properly  fenced  and  a  suitable  stone  erected 
to  her  memory  the  cost  to  be  paid  out  of  my  estate, 
the  bequests  to  be  paid  in  proportion  whenever  there 
shall  be  in  the  hands  of  my  executor  fifteen  thousand 
dollars ;  the  real  and  personal  estate  whenever  found 
shall  be  disposed  of  as  deemed  best  by  my  executor ; 
the  rest  and  residue  of  my  estate,  if  any  there  shall 
be,  shall  be  equally  divided  between  Hattie  Hesdra, 
Amanda  Tordoff,  Edgar  Tordoff  and  Mary  Emma 
TordofE." 

The  first  point  urged  is  that  the  words  "  After  my 
lawful  debts  are  paid  I  give,"  etc.,  are  sufficient  to 
constitute  an  express  charge  within  the  meaning  of 
the  statute  upon  the  decedent's  real  property  under 
subdivision  three  of  section  2769  above  cited.  This 
under  the  9.uthorities  would  seem  to  be  so  although 
I  have  some  doubt  about  it.  In  the  Matter  of  Fox,  52 
N.  Y.  530,  it  was  held  that  the  words  "  after  payment 
of  debts  "  constituted  a  charge  of  the  debts  upon  the 
lands  devised,  citing  Lupton  v.  Lupton,  2  Johns.  Ch.  614. 
The  same  was  held  in  Matter  of  Smith,  6  Dem.  45,  in 
a  proceeding  similar  to  this,  and  the  proceeding  dis- 
missed. So  also,  in  Matter  of  Rosenfield,  5  Dem.  251, 
Reynolds  v.  Reynolds,  16  N.  T.  257,  and  cases  there 
cited. 

This  point  would  not  necessarily  be  fatal  to  the 
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proceeding  had  the  petitioner  established  as  provided 
in  such  subdivision  three  "  that  the  remedies  of  the 
creditor  by  virtue  of  that  charge  have  been  exhausted." 
Of  that,  however,  no  proof  was  submitted  and  the 
matter  stands  as  one  where  the  express  charge  is  es- 
tablished and  the  remedies  of  the  creditor  unexhausted. 
One  of  which  remedies  it  would  seem,  considering  the 
rights  of  the  creditor  without  reference  to  any  power 
of  disposition  under  the  will  would  be  in  equity. 
Matter  of  Fox,  supra,  630-537.  This  objection  there- 
fore seems  well  taken. 

But  if  it  be  assumed  that  there  is  no  express  charge 
of  the  debts  upon  the  realty,  I  am  of  the  opinion  that 
the  objections  based  upon  subdivision  four  are  well 
founded.  As  we  have  seen,  the  property  sought  to  be 
disposed  of  is  effectually  devised,  either  expressly  or 
impliedly  charged  with  the  payment  of  the  debts  of 
the  testator.  If  then  the  same  is  subject  to  a  valid 
power  of  sale  for  the  paj^ment  thereof,  then  the  peti- 
tioner '  has  failed  to  establish  what  is  required  by  this 
subdivision  to  entitle  him  to  a  decree,  for  as  stated 
above,  no  proof  has  been  adduced  that "  it  is  not  prac- 
ticable to  enforce  the  charge  or  to  execute  the  power 
and  that  the  creditor  has  effectually  relinquished  the 
same." 

Is  this  real  property  then  subject  to  a  valid  power 
of  sale  under  the  will  of  the  testator  ? 

It  was  held  in  the  Matter  of  Fox,  supra,  that  a 
power  in  executors  to  sell  lands  will  not  be  implied 
from  the  fact  alone  that  the  lands  are  charged  with 
the  payment  of  debts.  An  inspection  of  that  case 
however  shows  that  no  power  of  disposition  whatever 
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of  the  real  estate  was  given  by  the  will,  and  it  is  very 
clear  that  the  court  did  not  intend  holding  that  where 
a  power  of  disposition  was  given  for .  the  purpose  of 
carrying  out  the  provisions  of  the  will,  one  of  which  is 
the  payment  of  debts  of  the  testator,  that  such  power 
would  not  authorize  a  disposition  to  pay  debts. 

An  examination  of  the  provisions  of  the  will  in  this 
matter  it  seems  to  me  clearly  discloses  a  purpose  on 
the  part  of  the  testator  to  confer  upon  his  executor 
the  power  to  dispose  of  this  property  real  and  personal 
for  the  purpose  of  effectuating  every  provision  of  his 
will,  including  that  of  the  payment  of  his  debts.  His 
property  was  quite  all  real  estate,  and  the  provisions 
of  the  wUl  cannot  be  made  effectual,  except  by  a  dis- 
position of  the  real  estate  and  a  conversion  of  it  into 
personalty.  But  aside  froin  such  a  necessary  con- 
struction in  order  to  carry  out  his  directions  and  be- 
quests, the  instrument  as  a  whole  shows  the  purpose 
of  the  testator  to  have  his  property  disposed  of  to 
create  a  fund  to  enable  his  executor  to  comply  with 
every  provision  of  his  will ;  the  words  '*  shall  be  dis- 
posed of"  are  equivalent  as  used  by  the  testator  to 
"  shall  be  sold,"  that  being  most  probably,  in  view  of 
the  terms  of  the  will,  the  disposition  that  the  testator 
contemplated. 

Similar  provisions  in  other  wills  as  to  powers  of 
disposition  have  received  a  like  instruction  by  the 
courts.  Matter  of  Rosenfield,  5  Dera,  251 ;  Matter  of 
Davids,  5  Dem.  14 ;  Matter  of  Smith,  6  Dem.  431. 

In  Coogan  v.  Ockershausen,  55  Super  286,  it  was 
held  by  the  general  term  of  the  Superior  Court  of  New 
York  city  that  where  a  testator  provided  by  his  will 
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as  follows :  ^*  I  direct  all  my  just  debts  and  funeral 
expenses  to  be  paid  as  soon  as  practicable  after  my 
decease : "  all  "  the  rest,  residue  and  remainder  of  his 
estate  "  he  devised  to  his  executor  in  trust,  etc.,  that 
the  will  by  the  legal  effect  of  its  provisions  made  the 
payment  of  the  debts  a  charge  upon  the  land,  and  that 
although  the  charge  was  an  implied  one,  the  executor 
being  a  devisee  in  trust  had  an  implied  power  of  sale 
for  the  purpose  of  paying  the  debts.  The  court  fur- 
ther says :  "  That  the  will  made  the  payment  of  the 
testator's  debts  a  charge  upon  his  real  estate  and  to 
carry  out  the  provisions  of  the  will  directing  the  pay- 
ment of  the  testator's  debts,  the  executor  of  the  will 
had  an  implied  power  of  sale  for  the  purpose  of  pay- 
ing the  debts." 

Chief  Judge  Sedowice  says  in  his  opinion,  in  speak- 
ing of  the  right  of  a  creditor  to  maintain  these  pro- 
ceedings: *^But  before  the  Surrogate  can  make  a 
decree  of  sale  he  must  find  (§  2759)  that  the  property  is 
not  subject  to  a  valid  power  of  sale  for  the  payment 
of  the  debts,  with  a  limitation  that  will  be  'noticed. 
The  statute  does  not  refer  to  an  express  power.  If 
there  be  an  actual  and  valid,  although  an  implied  power, 
the  Surrogate  cannot  make  the  decree." 

I  am  also  inclined  to  such  a  construction  of  subdi- 
vision four.  The  two  requirements  seem  to  be  sep- 
arate and  distinct  that  the  property  is  not "  effectually 
devised  expressly  charged  with  the  payment  of  debts," 
and  "  is  not  subject  to  a  valid  power  of  sale  for  the 
payment  thereof."  It  is  not  provided  that  this  power 
shall  be  "  express  "  but  the  charge. 

But  under  this  subdivision  four  of  section  2759  as 
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we  noticed  above  under  subdivision  three,  there  is  a 
saving  provision  to  the  creditor,  that  such  express 
charge  or  valid  power  of  sale  will  not  defeat  the  pro- 
ceeding of  the  creditor  if  he  establishes  that,  if  the 
property  be  so  devised  or  subject,  it  is  not  practicable 
to  enforce  the  charge  or  to  execute  the  power,  and 
that  the  creditor  has  efEectually  relinquished  the 
same. 

This  is  the  *'  limitation  '*  above*  mentioned  in  the 
words  quoted  from  the  opinion  of  Mr.  Justice  Sedg- 
wick. This  saving  provision  however  has  no  applica- 
tion upon  the  proofs  to  this  proceeding,  as  no  claim  is 
made  that  if  there  be  such  a  charge  or  power  of  sale 
that  it  is  not  practicable  to  enforce  the  charge  or  to 
execute  the  power,  or  that  the  creditor  has  in  any  way 
relinquished  the  same,  nor  is  there  any  proof  thereof. 

My  conclusions  thus  reached  are  fatal  to  this  pro- 
ceeding. This  renders  it  unnecessary  for  me  to  con- 
sider and  determine  the  grounds  for  dismissal  based 
upon  the  fifth  subdivision  of  §  2759  as  to  the  insuffi- 
ciency of  the  personal  estate  to  pay  the  debts.  The 
will  clearly  contemplates  a  conversion  of  all  the  pro- 
perty real  and  personal  of  the  testator  into  one  gen- 
eral fund  to  enable  the  executor  to  carry  out  its 
provisions  and  his  purposes.  Power  v.  Cassidy,  79  iV. 
Y.  602.  And  while  I  am  inclined  to  the  opinion  that 
the  words  "  personal  property,"  as  used  in  the  statute 
in  this  subdivision  signifies  personal  property,  gener- 
ally  known  as  such  and  as  distinguished  from  realty 
or  the  proceeds  thereof,  still  for  the  practical  purposes 
of  the  payment  of  the  debts  of  the  decedent  it  seems 
to  me  that  it  resolves  itself  into  simply  a  matter  of 
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methods  of  reaching  and  applying  the  proceeds  of  liie 
realty.    Glacius  v.  Fogel,  88  N.  T.  434. 

The  proceeding  is  accordingly  dismissed  and  a  de- 
cree  may  be  presented  for  signature  so  disposing  of 
the  same. 


New  Yobk  ConBrrY.— Hon.  RASTUS  S.  RANSOM, 

SuBEOGATB. — ^March,  1891. 

Matteb  of  Bybnes. 

In  the  matter  of  the  estate  of  Matthew  Bybkbs^  de- 
ceased. 

Where  nnder  the  provisions  of  a  will  the  execators  are  also  created  iesta- 
tiientary  trustees  to  pay  certain  rents  and  profits  of  land  to  certain 
legatees,  an  application  by  such  legatees  to  compel  a  pajrment  of  in- 
come to  them  must  be  made  under  sections  2804  and  2805  of  the  Code 
of  Civil  Procedure,  relating  to  compelling  the  payment  of  a  debt  or 
legacy  by  teBtameiitary  trustees,  and  not  under  sections  2717  et  aeq,  of 
that  Code,  which  perscribe  the  method  of  enforcement  of  claims  of 
legatees  or  creditors  against  executors  or  administrators. 

Application  by  Matthew  Byrnes,  a  legatee  under 
the  will  of  Matthew  Byrnes,  deceased,  to  compel  a 
payment  to  him,  on  account  of  the  income  payable  to 
me  under  the  will  of  decedent. 

Hkss,  Townsend  a  McClbllakd, /or  Matthbw  Bybxks,  Pet*r. 

The  Subrogate. — ^This  is  an  application  by  one  of 
the  beneficiaries  under  the  will  of  the  decedent  for  a 
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payment  on  aceount  of  income.  Letters  were  issued 
April  1,  1890.  The  petitioner  is  entitled,  under  the 
fifth  clause  of  the  will,  to  one  sixth  of  the  income  of 
the  residue,  payable  in  January  and  July  of  each  year. 
He  alleges  that  the  executors  have  $12,000  of  accrued 
income,  and  refuse  to  pay.  The  respondents  filed  no 
answer,  but  it  was  claimed  by  them  on  the  argument 
that,  inasmuch  as  a  year  had  not  elapsed,  the  petitioner 
must  bring  himself  within  section  2719  of  the  Code, 
which  provides  for  the  only  case  where  a  legacy  or  other 
pecuniary  interest  under  a  will  can  be  paid  by  execu- 
tors before  the  expiration  of  a  year,  viz.,  for  support 
and  maintenance ;  and  that,  the  petition  being  silent 
in  this  regard,  the  motion  should  be  dismissed.  Coun- 
sel for  the  petitioner  undoubtedly  thought  that  the 
appropriate  proceeding  to  procure  the  relief  sought 
was  under  section  2717  et  seq.y  and,  in  the  brief  filed, 
the  application  is  stated  to  be  made  under  that  sec- 
tion. The  citation  runs  against  the  respondents  only 
as  executors.  It  seems  to  me  plain  that  the  fifth 
clause  of  the  will  constituted  the  respondents  testa- 
mentary trusteeahof  the  portion  of  the  residue  disposed 
of  thereby,  and  it  is  under  this  clause  that  the  peti- 
tioner is  entitled  to  the  income  to  secure  the  payment 
of  which  this  application  is  brought.  This  being  so, 
his  application  must  be  brought  under  sections  2804 
and  2805  of  the  Code,  and  the  respondents  should  have 
been  cited  in  their  capacity  as  testamentary  trustees. 
To  constitute  a  testamentq,ry  trustee,  it  is  necessary  that 
some  express  trust  be  created  by  the  will.  Merely  call- 
ing an  executor  a  trustee  does  not  make  him  such.  Mat- 
ter of  Hawley,  104  iV.  Y.  250.    By  the  clause  of  the  will 
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in  question  the  testator  devised  to  his  executors  the 
residue  of  his  property  in  trust  during  the  lifetime  of 
two  of  his  great-grandchildren,  for  whose  benefit  a 
provision  was  made  during  their  lives.  The  trustees 
were  authorized  to  mortgage  or  lease  the  real  estate, 
to  receive  the  rents,  issues,  and  profits,  and  to  pay  the 
same  to  the  beneficiaries  in  the  proportions  provided. 
It  seems  to  me  clear  that  this  constituted  an  express 
trust,  under  the  Revised  Statutes,  the  essential  re- 
quisite  to  the  creation  of  a  testamentary  trustee. 
The  respondents  not  having  been  cited  in  this  capacity, 
the  application  must  be  dismissed. 


Madison  County.— Hok.  ALFRED  D.  KENNEDY, 

Subrogate. — March,  1891. 

Matter  of  House. 
In  the  matter  of  the  estate  of  Otis  N.  House,  deceased. 

Decedent,  a  resident  of  the  state  of  New  York,  intermarried  therein  with 
one  Mary  F.  also  a  resident  thereof.  Thereafter  decedent  left  the 
state,  and  after  remaining  over  a  year  in  Ohio,  commenced  an  action 
for  divorce  against  his  wife  for  a  cause  which  was  sufficient  under  the 
laws  of  Ohio.  The  wife  was  not  in  Ohio  at  the  time  of  the  commence- 
ment of  the  action ,  n or  was  she  ever  a  resident  of  that  state.  She  did  not 
appear,  nor  was  she  served  personally  or  by  mail  in  that  action.  A 
commission  was  issued  therein  to  take  testimony  in  this  state.  The 
wife  was  notified  of  the  time  and  place  of  the  hearing,  and  admitted 
in  writing  due  personal  service  of  a  copy  of  the  notice  and  taking  of 
the  depositions,  and  gave  a  consent  that  depositions  might  be  taken  and 
witnesses  summoned  in  the  cause,  without  further  notice  to  her. 

After  his  divorce,  decedent  intermarried  in  Michigan,  and  left  his  second 
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wife  him  suiriving  :  Held,  that  the  decree  of  divorce  was  absolutely 
▼oid  as  to  his  wife,  Mary  F.,  and  that  upon  his  death  she  was  entitled 
to  letters  of  administration  upon  his  estate. 

Application  for  letters  of  administration  upon  the 
estate  of  Otis  A.  House,  deceased. 


H.  D.  LvcRy  for  petitioner,  Mabt  F.  Housb 
E.  F.  Habkill, /or  petitioner,  AmrAE.  House. 

The  Surrogate. — Application  is  made  to  the  Sur- 
rogate by  Mary  F.  House  and  Anna  E.  House  to  be 
appointed  administratrix  of  the  estate  of  Otis  A.  House, 
each  claiming  to  be  his  legal  widow  and  entitled  to  be 
thus  appointed.  The  facts  out  of  which  the  contro- 
versy arises  arei  as  follows :  The  deceased  and  Mary 
F.  House  intermarried  in  Otsego  county,  N.  Y.,  March 
18, 1874,  and  thenceforward  lived  together  as  husband 
and  wife  in  that  county  until  March,  1876,  when  they 
separated.  Subsequently  Mr.  House  went  to  Ohio, 
where,  after  remaining  more  than  a  year,  he  commenc- 
ed an  action  for  divorce  against  his  wife,  who  was  then, 
and  is  now,  and  always  has  been,  a  resident  of  the  state 
of  New  York.  There  was  no  secrecy  on  the  part  of 
House  in  procuring  the  divorce,  for  the  certified  copies 
of  the  records  of  the  court  show  that  a  commissioner 
was  duly  appointed  to  take  testimony  in  Otsego  county 
as  to  his  wife  having  abandoned  him.  Upon  the  ex- 
ecution of  the  commission,  Mrs.  House  was  notified  of 
the  time  and  place  of  hearing,  and  gave  the  following 
admission  of  the  service  of  such  notice:  "I  hereby 
admit  due  personal  service  of  a  copy  of  the  within 
notice,  and  consent  that  depositions  may  be  taken 
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and  witnesses  summoned  in  this  cause  without  further 
notice  to  me.  Richfield,  January  10,  1883.  Mart 
F.  House."  Four  witnesses  were  sworn,  and  testified 
to  the  refusal  of  Mrs.  House  to  live  with  her  husband, 
and  upon  the  evidence  thus  obtained  the  divorce  was 
granted.  No  question  is  raised  but  that  the  evidence 
was  sufficient  to  justify  the  court  in  granting  a  decree 
of  divorce  under  the  laws  of  Ohio,  and  it  is  admitted 
that  the  divorce  obtained  by  said  House  from  his  wife 
on  the  8th  day  of  March,  1883,  for  wilfully  abandon- 
ing him,  was  granted  in  compliance  with  the  laws  of 
that  state.  It  was  also  conceded  that  Mary  F.  House 
was  not  in  the  state  of  Ohio  at  the  time  the  action 
was  commenced  against  her,  nor  has  she  ever  at  any 
time  been  a  resident  of  or  within  that  state,  and  the 
record  shows  that  she  was  never  served  with  any  pro- 
cess in  the  action,  either  personally  or  by  mail,  either 
in  the  state  of  Ohio  or  elsewhere.  The  action  was 
commenced  by  the  publication  of  a  notice  of  the  filing 
of  a  petition  for  a  divorce  in  the  Court  of  Common 
Pleas  of  Lucas  county,  which  notice  was  published  for 
seven  weeks  in  a  newspaper  published  in  Toledo,  in 
that  state,  and  the  record  shows  that  the  defendant 
never  appeared  in  said  action  either  in  person  or  by 
attorney. 

After  the  decree  of  divorce  was  obtained,  and  on 
the  29th  day  of  March,  1883,  the  said  House  and 
Anna  E.  House  intermarried  at  Erie,  Monroe  county, 
state  of  Michigan,  and  have  since  lived  together  as 
husband  and  wife.  Soon  after  this  last  marriage  the 
deceased  and  Anna  E.  removed  to  the  village  of  Oneida, 
N.  Y.,  and  lived  there  until  his  death  at  that  place  on 
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the  23d  day  of  December,  1890.  It  is  admitted  that 
said  last  marriage  was  solemnized  pursuant  to  the  laws 
of  the  state  of  Michigan,  and  was  a  valid  marriage 
under  the  laws  of  that  state.  The  said  House  left  no 
property  save  the  usual  household  furniture  necessary 
for  himself  and  alleged  wife,  but,  having  been  acci- 
dentally killed  on  the  railroad  at  Oneida,  it  is  supposed 
his  legal  representatives  have  a  valid  claim  against  the 
railroad  company  for  a  large  sum,  and  hence  arises 
the  contest  over  thie  appointment  of  an  administratrix 
for  his  estate.  Upon  the  above  state  of  facts  we  must 
hold  that  Mary  F.  House  is  entitled  to  be  appoint<3d 
administratrix,  notwithstanding  the  validity  of  the 
divorce  elsewhere  than  in  the  state  of  New  York. 

The  right  of  Anna  E.  House  to  administer  upon  the 
estate  of  the  deceased  does  not  depend  upon  the  reg^ 
ularity  of  the  Ohio  divorce  in  that  state,  or  the  legal- 
ity of  the  Michigan  marriage,  but  upon  the  validity 
of  said  divorce  in  the  state  of  New  York ;  for,  if  in- 
valid here,  she  has  no  right  under  it  which  can  be 
enforced  in  this  state  against  Mary  F.  House.  That 
said  divorce  is  absolutely  void  in  this  state  is  apparent 
from  the  fact  that  at  no  time  has  the  said  Mary  F. 
House  been  a  resident  of,  or  been  in  the  state  of  Ohio, 
but  has  lived  and  been  a  resident  of  this  state ;  that 
no  process  in  said  action  or  notice  of  the  same  was 
ever  served  upon  her  in  Ohio  or  in  this  state ;  and 
that  she  never  appeared  or  authorized  any  one  to  ap- 
pear for  her  in  said  action  or  proceeding.  Under  such 
circumstances,  the  Ohio  court  never  had  any  jurisdic- 
tion of  the  person  of  Mary  F.  House,  and  could  not 
grant  a  judgment  against  her  which  would  be  valid  in 
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this  state,  because,  in  matrimonial  actions,  the  judg- 
ment of  a  court  of  another  state  has  no  binding  effect 
here,  unless  it  had  jurisdiction  of  the  subject-matter, 
and  of  each  of  the  parties  thereto ;  and  this  want  of 
jurisdiction  may  always  be  interposed  against  such  a 
divorce  in  this  state  when  it  is  sought  to  be  enforced, 
or  when  any  benefit  is  claimed  for  it ;  and  hence,  when 
Anna  E.  House  seeks  to  avail  herself  of  this  Ohio  di- 
vorce, asserting  its  validity  in  the  courts  of  this  state, 
and  claiming  by  reason  of  it  and  of  her  marriage  to 
the  deceased  that  she  is  the  legal  widow  of  Otis  A. 
House,  and  therefore  entitled  to  be  appointed  his 
administratrix,  Mary  F.  House  has  the  right  to  con- 
test the  claim  and  maintain  her  rights  as  widow  upon 
the  ground  that,  as  to  her,  the  Ohio  judgment  of  di- 
vorce is  a  nullity  in  this  state.  When  Otis  A.  and 
Mary  F.  House  intermarried  in  this  state,  being  citi- 
zens thereof  at  the  time,  the  law  invested  his  wife  with 
certain  legal  rights,  and  among  them  was  the  right  to 
administer  upon  her  husband's  estate,  if  she  survived 
him,  and  this  right  could  not  be  judicially  or  otherwise 
taken  from  her,  either  by  the  statutes  or  courts  of  an- 
other state,  so  long  as  she  continued  to  be  his  wife, 
and  remained  a  resident  of  the  state  of  New  York. 

A  court  in  Ohio  cannot  extend  its  process  or  its 
jurisdiction  beyond  the  territorial  limits  of  the  state 
in  which  it  exists,  so  as  to  subject  the  person  or  the 
property  of  the  citizens  of  this  state  to  its  decrees,  and 
it  is  the  duty  of  this  state  and  of  its  courts  to  protect 
the  person  and  property  of  its  citizens  against  the  en- 
forcement of  such  judgments  whenever  their  validity 
is  claimed  within  its  boundaries  or  any  attempt  is 
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made  to  enforce  them.  It  is  for  this  state  to  deter- 
mine who  shall  administer  upon  the  estates  of  its  in- 
testate citizens,  and  among  whom  their  property  shall 
be  distributed,  and  not  for  the  courts  of  other  states. 
Our  laws  cannot  thus  be  repealed  and  modified.  Our 
courts  have  always  maintained  that  a  citizen  of  this 
state  could  not  be  charged  in  personam  by  the  ad- 
judication of  the  courts  of  another  state,  unless  he  was 
personally  served  with  process  within  the  jurisdic- 
tion of  such  courts,  or  voluntarily  submitted  in  some 
legal  manner  to  their  authority ;  and,  so  long  as  the 
laws  of  this  state  are  thus  declared,  divorces  obtained 
like  the  one  in  this  proceeding  must  be  held  to  be  abso- 
lutely void.  There  is  no  injustice  done  to  any  one  m 
holding  such  judgments  to  be  a  nullity,  because  par- 
ties thus  obtained  divorces  for  the  purpose  of  remar- 
rying, and  then  returning  to  this  state  to  live,  assume 
the  risk  of  their  illegality.  Such  divorces  are  only  a 
cover  for  a  domestic  life  unrecognized  by  our  laws, 
and  tolerated  only  by  public  sentiment  or  public  in- 
difference. K  the  husbands  or  wives  of  such  marriages 
desire  to  enjoy  the  financial  results  which  may  be  ac- 
quired by  their  industry  or  otherwise,  they  should  re- 
main in  those  states  where  such  divorces  and  marriages 
are  recognized  as  valid,  or  else,  by  will  or  otherwise, 
dispose  of  their  property  in  such  manner  as  to  confer 
its  benefits  upon  the  survivor. 

It  appearing,  therefore,  from  the  facts  in  this  pro- 
ceeding, that  the  alleged  divorce  of  Otis  A.  House 
from  his  wife  is  illegal  and  void  in  the  state  of  New 
York  as  against  her,  and  that  she  is  now  the  lawful 
widow  of  the  deceased,  an  order  will  be  entered  ap- 

VoL.  n.— 84 


630    CASES  IN  THE  SURROGATES'  COURTS. 


MATTKB  OF  WITTBB. 


pointiiig  Mary  F.  House  administratrix  of  the  estate  ol 
Otis  A.  House,  deceased. 


Allegany  County.— Hon.  S.  McARTHUR  NORTON, 

SUBBOOATE. — ^April,  1891. 

Matter  of  Witteb. 

In  the  matter  of  the  estate  of  Maby  P.  Witter,  de- 
ceased. 

Testatrix,  a  mairied  woman,  ezecnted  a  will  in  this  state.  Thereafter  and 
while  still  a  resident  of  this  state,  she  had  two  children.  Afterwards  re- 
moving with  her  husband  and  children  to  the  state  of  Rhode  Island,  she 
there  had  another  child  and  died  a  resident  of  that  state.  Her  entire  pro- 
perty consisted  of  personal  property  in  this  state.  The  laws  of  both  New 
York  (4  Rev.  Stat.,  8th  ed.,  p.  2549,  §  49)  and  those  of  Rhode  Island  (Pub. 
St.,  title  24,  chap.  182,  §  12)  provide  that  a  child  born  after  the  making  of 
a  will  in  which  no  provision  is  made  for  him,  shall  have  the  same  in- 
terest in  the  estate  of  his  parent  as  if  the  parent  had  died  intestate. 
Testatrix  at  her  death  left  a  husband  who  under  both  the  laws  of  New 
York  and  Rhode  Island  would  in  case  of  intestacy  have  taken  the 
whole  of  the  personal  estate.  Testatrix  left  however  a  will  disposing 
of  all  her  personal  property:  Held^  that  in  such  case  the  children  of 
testatrix  would  have  taken  nothing  had  their  mother  died  intestate, 
and  therefore  were  entitled  to  no  part  of  the  bequeathed  estate,  and 
that  such  estate  should  be  distributed  in  accordance  with  the  terms  of 
the  will. 

Proceedings  for  the  distribution  of  the  personal 
estate  of  Mary  P.  Witter,  deceased. 

Decedent,  a  married  woman,  had  resided  with  her 
husband  in  Allegany  county  in  this  state,  and  there 
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executed  her  last  will  and  testament.  Thereafter  and 
while  still  a  resident  of  Allegany  county,  she  had 
two  children,  and  having  removed  with  her  husband 
and  children  to  the  state  of  Rhode  Island  she  there 
had  another  child,  and  thereafter  died  while  a  resident 
of  that  state.  Her  property  which  was  all  personal, 
consisted  of  bonds  secured  by  mortgages  upon  real 
estate  in  Allegany  county.  The  legacies  provided 
for  by  the  will  and  the  debts  having  been  paid,  the 
surplus  was  claimed  by  the  residuary  legatee  and  also 
by  the  children  of  testatrix. 

L.  C.  Yav  Flebt,  for  executrix, 
J08KPH  F.  Rice, /or  spe^nU  guardian. 

The  Surrogate. — Section  49  of  the  Statute  of  Wills 
of  the  state  of  New  York  provides,  whenever  a  testator 
shall  have  a  child  bom  after  the  making  of  a  last  will, 
either  in  the  lifetime  or  after  the  death  of  such  testa- 
tor, and  shall  die  leaving  such  child  so  after  born,  un- 
provided for  by  any  settlement,  and  neither  provided 
for.  nor  in  any  way  mentioned  in  such  will,  every  such 
child  shall  succeed  to  the  same  portion  of  such  par- 
ent's real  and  personal  estate  as  would  have  descended 
or  been  distributed  to  such  child  if  such  parent  had 
died  intestate,  and  shall  be  entitled  to  recover  the 
same  portion  from  the  devisees  and  legatees,  in  pro- 
portion to  and  out  of  the  parts  devised  and  bequeathed 
to  them  by  such  will.  The  statutes  of  the  state  of 
Rhode  Island,  title  24,  chap.  182,  §  12,  provide  as  fol- 
lows :  "  Whenever  any  child  shall  be  born  after  the 
execution  of  his  father's  or  mother's  will  without  hav* 
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ing  any  provision  made  for  him  in  such. will,  he  shall 
have  a  right  and  interest  in  the  estate  of  his  father  or' 
mother  in  like  manner  as  if  the  father  or  mother  had 
died  intestate,  and  the  same  shall  be  assigned  to  him 
accordingly."  Title  24,  chap.  184,  §  7,  of  the  Statutes 
of  Rhode  Island  provides :  ^^  The  husband  shall  be  en- 
titled to  the  administration  of  the  personal  estate  of 
his  wife,  in  case  of  her  intestacy,  and  shall  not  be  com- 
pelled to  distribute  the  same  among  the  next  of  kin, 
but  shall  have  and  retain  the  surplus  thereof  after  the 
payment  of  her  debts  for  his  own  use."  Title  20, 
chap.  166,  §  13,  of  the  Statutes  of  that  state  provide 
that "  any  married  woman  of  sane  mind,  and  of  twenty- 
one  years  of  age,  may  dispose  of  her  real  estate,  or  any 
portion  of  the  same,  and,  being  of  the  age  of  eighteen 
years,  may  dispose  of  her  personal  estate,  or  any  por- 
tion of  the  same,  by  a  last  will  and  testament,  executed 
in  the  manner  in  which  other  wills  are  required  to  be 
executed  for  disposition  of  like  property."  By  section 
14  of  the  same  chapter,  it  appears  that  the  right  of 
the  husband  in  the  real  estate  of  the  wife  as  tenant  by 
the  curtesy,  and  his  right  to  administer  without  account 
upon  her  personal  estate  not  disposed  of  by  her  last 
will  and  testament,  shall  not  be  impaired  by  the  pro- 
visions of  this  chapter. 

The  succession  to  the  personal  property  of  an  in- 
testate is  governed  exclusively  by  the  law  of  the  dom- 
icile of  the  intestate  at  the  time  of  his  death.  Code 
Civil  Proc,  §  2694 ;  Moultrie  v.  Hunt,  23  JVT.  Y.  403 ; 
Parsons  v.  Lyraan,  20  N.  Y.  103 ;  Despard  v.  Churchill, 
53  N.  Y.  192.  Section  2612  of  the  Code  of  Civil  Pro- 
cedure of  New  York  provides  as  follows :  The  right  to 
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have  a  will  admitted  to  probate,  the  validity  of  the 
execution  thereof,  or  the  validity  or  construction  of 
any  provision  contained  therein  is  not  affected  by  the 
clhMge  of  the  testator's  residence  made  since  the  ex- 
eMiklon  of  the  will;  and  section  2694,  that,  except 
wihvre  special  provision  is  otherwise  made  by  law,  the 
"^alMity  and  effect  of  a  testamentary  disposition  of 
pMBOnal  property  situate  within  the  state,  and  the 
omership  and  disposition  of  such  property,  where  it 
b  moi  disposed  of  by  will,  are  regulated  by  the  laws 
ol  the  state  or  country  of  which  the  decedent  was  a 
resident  at  the  time  of  his  death.  Now,  giving  to 
section  2612  full  force,  without  modifying  its  meaning 
by  the  terms  of  section  2694,  it  must  mean  that  the 
validity  of  the  instrument  and  its  provisions — that  is, 
the  right  of  the  testator  to  do  what  he  attempted  to 
do,  and  in  the  manner  in  which  he  attempted  to  do 
it — ^must  be  tested  by  the  law  of  the  place  where  he 
was  domiciled  at  the  time  he  made  the  will.  And  the 
construction  of  its  provisions,  the  intended  meaning 
of  the  words  of  the  testator,  must  be  sought  and  dis- 
covered under  the  light  of  the  law  of  the  place  where 
he  is  domiciled  at  the  time  he  uses  them.  But  when 
the  validity  of  the  instrument  and  its  provisions  have 
been  tested  by  the  law  of  the  place  where  it  was  made, 
then  the  incidental  effects  of  the  instrument  must  be 
decided  by  the  law  of  the  place  where  it  tak'es  effect. 
It  must  be  held  that  section  2612,  2694,  leave  the 
effect  of  the  instrument  to  be  decided  by  the  law  of 
the  testator's  domicile  at  the  time  of  his  death.  But 
in  deciding  the  question  here  involved  it  is  not  neces- 
sary to  construe  these  sections ;  for  the  right  to  have 


584    CASES  IN  THE  SURROGATES'  COURTS. 

MATTBB  OF  WITTEIL 


the  will  admitted  to  probate^  the  validity  of  the  ex- 
ecution thereof,  or  the  validity  or  construction  of  any 
^ro virion  contained  therein  is  not  in  question.  The 
instrument  and  all  its  provisions  are  valid  under  the 
laws  of  both  states,  and  there  is  no  question  as  to  any 
provision  contained  therein  under  the  laws  of  either 
state.  It  cannot  even  be  said  that  the  effect  of  the 
instrument  is  in  question ;  for  the  laws  of  both  states 
provide,  practically,  that  the  instrument  shall  be  of  no 
effect  so  far  as  it  relates  to  post-testamentary  children. 
The  statutes  of  both  states  leave  them  in  precisely  the 
same  position  as  they  would  have  been  had  no  will 
been  made ;  the  only  difference  being  that  the  laws 
of  this  state  allow  the  estate  to  pass  to  the  legatees, 
and  then  give  the  children  a  right  of  action  against 
them  for  their  interest  in  the  same,  while  the  laws  of 
the  state  of  Rhode  Island  seem  to  require  that  their 
portion  be  distributed  to  them  upon  the  final  settle- 
ment of  the  estate.  The  laws  of  both  states  provide 
in  plain  terms  that  post-testamentary  children  shall 
have  the  same  interest  that  they  would  have  had  if 
the  parent  had  died  intestate ;  no  more,  and  no  less. 
What  that  interest  may  be  depends  entirely  on  cir- 
cumstance :  (1)  The  laws  governing  the  succession  to 
her  property ;  (2)  the  condition  of  her  property  at 
the  time  of  her  death ;  (3)  her  domestic  relations  at 
the  time  \)i  her  death.  If  she  had  died  domiciled  in 
the  state  of  New  York,  leaving  personal  property,  the 
children  would  have  taken  two  thirds  of  the  same, 
whether  there  was  or  was  not  a  will.  If  she  had  died 
in  either  state,  leaving  a  husband  and  real  estate  situ- 
ated within  the  state,  the  children  would  have  taken 
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the  whole  of  her  real  estate,  subject  to  her  husband's 
right  of  curtesy,  whether  there  was  or  was  not  a  will. 
But  the  facts  are :  (1)  She  died  domiciled  in  the  state 
of  Bhode  Island;  (2)  she  left  nothing -but  personal 
property;  (3)  she  did  leave  a  husband,  who  would 
have  taken  the  whole  of  the  wife's  personal  estate  in 
case  of  intestacy,  and  the  children  take  nothing, 
whether  there  is  or  is  not  a  will.  They  would  have 
taken  nothing  if  their  mother  had  died  intestate; 
therefore  they  take  nothing,  and  the  whole  estate 
must  be  distributed  according  to  the  terms  of  the  will. 
It  was  not  intended  by  the  statutes  of  either  state  to 
give  post-testamentary  children  an  interest  in  the 
parent's  estate  by  virtue  of  the  will,  but  to  give  them 
an  interest  therein  in  spite  of  the  will,  and  the  same  as 
if  it  had  not  been  made.  In  re  Braithw^ite,  19  Ahh. 
N.  C.  113,  is  in  point.  It  is  in  the  discretion  of  the 
Surrogate  whether  he  will  remit  the  assets  to  the 
jurisdiction  of  the  domicile,  or  distribute  them  accord- 
ing to  the  law  of  the  domicile,  depending  upon  the 
circumstances  of  each  case.  But  where  there  are  no 
debts  in  either  state,  and  the  convenience  of  parties 
interested  will  be  better  served,  the  Surrogate  will 
make  distribution,  keeping  in  view  the  laws  of  distri- 
bution at  the  place  of  the  domicile.  In  re  Braith- 
waite,  above  cited :  Matter  of  Hughes,  95  If.  T.  55 ; 
Parsons  v.  Lyman,  20  iV.  T.  103 ;  Despard  v.  Churchill, 
53  N.  T.  192.  In  this  case  the  assets  should  be  dis- 
tributed according  to  the  terms  of  the  will,  and  the 
executrix  and  residuary  legatee  allowed  to  retain  the 
residue  of  the  same,  and  a  decree  to  that  effect  will 
be  entered. 
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Rensselaer  County. — Hon.  JAMES  LANSING, 

Surrogate. — ^April,  1891. 

Matter  of  Perry. 
In  the  matter  of  the  estate  of  Aaron  Perry,  deceased. 

A  proceeding  to  compel  an  administrator  to  account  Is  barred  after  six 
years  from  tlie  time  when,  under  section  2724  of  the  Code  of  Civil 
Procedure, — namely,  one  year  after  the  grant  of  letters  of  administra- 
tion, an  administrator  may  be  compelled  to  account. 

Section  1819  of  the  Code  of  Ciyil  Procedure,  providing  that  an  "  action '' 
may  be  maintained  for  a  legacy  or  distributive  share  against  an  ex- 
ecutor or  administrator  who  refuses  to  pay  the  same  on  demand,  after 
the  expiration  of  one  year  from  the  granting  of  letters  testamentary  or 
letters  of  administration,  and  providing  that  "for  the  purpose  of  com- 
puting  the  time  within  which  such  an  action  must  be  commenced,  the 
cause  of  action  is  deemed  to  accrue  when  the  executor's  or  adminis- 
trator's account  is  judicially  settled  and  not  before,"  applies  to  actions 
only  and  not  to  special  proceedings,  and  therefore  does  not  give  to  a 
legatee  the  right  to  cite  the  executor  or  administrator  to  account  in 
the  Surrogate's  Court,  after  the  Statute  of  Limitations  has  run  against 
the  legacy. 

In  a  proceeding  to  compel  an  accounting,  an  administrator  does  not  waive 
the  defence  of  the  Statute  of  Limitations  which  he  has  set  up  in  his 
answer,  by  voluntarily  filing  an  account,  but  such  defence  may  be  set 
up  at  any  time  before  all  the  evidence  Is  in. 

Proceedings  by  Charles  H.  Hitchcock  as  adminis- 
trator of  Ella  V.  Hitchcock,  deceased,  to  compel  an 
accounting  by  Maria  V.  Perry,  as  executrix  of  Aaron 
Perry,  deceased.  Petitioner  alleged  that  his  intes- 
tate was  at  the  time  of  her  death  entitled  to  a  distri- 
butive share  in  the  estate  of  her  father,  Aaron  Perry, 
deceased. 

Chables  E.  Pattebsok  and  KiirG  A  ABHLBT,/or  Chablks  H.  Hitch- 
COCK,  petitioner. 
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HcClellan  &  McOlellan, /or  Maria  Y.  Pebbt,  administratrix. 


The  Surrogate. — The  principal  question  in  this 
case'  is  whether  the  Statute  of  Limitation  has  run  upon 
the  right  of  the  next  of  kin  of  said  deceased  to  re- 
quire the  administratrix  herein  to  account  and  pay 
the  distributive  share,  if  any,  alleged  to  be  due  the 
petitioner's  intestate  as  such  next  of  kin.  Up  to  the 
enactment  of  the  Code,  and  even  prior  to  the  Revised 
Statutes,  (Borst  v.  Corey,  15  N.  T.  505-509,)  it  was 
settled  that  the  Statute  of  Limitations  began  to  run  a^ 
soon  as  the  right  to  compel  an  accounting  had  accrued. 
This  was  originally  fixed  at  one  year,  and  subsequently 
eighteen  months,  from  the  time  letters  were  issued 
upon  the  estate  of  the  deceased.  Clark  v.  Ford,  1 
Ahb.  Dec.  359 ;  McCartee  v.  Camel,  1  Barh.  Ch.  455 ; 
Clock  V.  Chadeagne,  10  Sun  97 ;  Smith  v.  Remington, 
42  Barh.  75 ;  Dayton  on  Surrogate,  515.  This  was 
not  by  reason  of  any  statute  upon  the  subject,  but 
because  originally  by  rule  of  equity ;  and  subse- 
quently, by  statute,  it  was  provided  that,  where  there 
was  a  concurrent  jurisdiction  at  law  and  in  equity  and 
in  the  Surrogate's  Court  (when  the  same  jurisdiction 
was  extended  to  it)  for  the  collection  of  debts,  legacies, 
and  distributive  shares,  the  statutory  limitations  ap- 
plicable in  such  actions  at  law  govern  the  institution 
of  like  proceedings  in  equity  and  in  the  Surrogate's 
Court-  2  Rev.  Stat.  301,  §  49 ;  Id.  114,  §  9 ;  Id.  116, 
§  18 ;  Kane  v.  Bloodgood,  7  Johns.  Ck.  90,  114 ;  Mc- 
Cartee  v.  Camel,  supra.  Although  the  relation  of  an 
administrator  to  a  distributee  is  quite  analogous  to  the 
relation  of  trustee  and  cestui  que  trusty  in  which  case 


688    CASES  IN  THE  SURROGATES'  COURTS. 

MATTEB  OF  PERRY. 

no  lapse  of  time  will  bar  the  claim  of  the  cestui  que 
trusty  (Murray  v.  Coster,  20  Johns.  576,)  yet  it  differs 
in  this :  that  it  is  not  a  direct,  express,  or  continuing 
trust,  which  is  solely  cognizable  in  a  court  of  equity. 
Indeed,  the  relation  is  more  akin  to  that  of  bailment, 
where  the  property  is  held  "  under  a  contract,  obliga- 
tion, or  liability,  express  or  implied."  But,  whatever 
may  be  the  distinction  between  the  relation  of  an  ad- 
ministrator to  the  next  of  kin  and  of  a  trustee  to  his 
cestui  que  trusty  it  is  conclusively  settled  by  repeated 
adjudications  that  proceedings  for  an  accounting 
against  an  administrator  in  the  Surrogate's  Court  are 
not  exempt  from  the  operation  of  the  Statute  of  Lim- 
itations. 

But  the  important  question  which  remains  is  as  to  the 
effect  of  the  enactment  of  the  Code  of  Civil  Procedure 
upon  the  Statute  of  Limitations  relative  to  a  compul- 
sory accounting  in  the  Surrogate's  Court.  There  has 
not  been  entire  uniformity  of  decision  by  the  courts 
upon  that  subject  since  the  adoption  of  the  Code  of 
Civil  Procedure.  Section  1819  is  relied  upon  to  sus- 
tain the  position  that  a  new  rule  of  limitation  has  been 
established  by  the  Code  of  Civil  Procedure,  not  in  di- 
rect terms,  but  by  necessary  implication  upon  the 
subject  of  an  accounting  in  Surrogates'  Courts.  This 
section  is  a  part  of  title  3,  c.  15,  Code  Civil  Proc.  The 
title  is  declared  to  refer  to  "  actions  relating  to  the  es- 
tate of  a  decedent."  And  the  first  article  of  the  title  in 
which  section  1819  occurs  is  stated  to  be  "  in  regard  to 
an  action  by  or  against  an  administrator."  It  will  be  ob- 
served that  there  is  nothing  said  about  special  proceed- 
ings in  this  section,  nor  is  it  by  any  provision  made 
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applicable  to  them.  The  whole  title  relates  to  actions 
only,  and  the  section  itself  provides  for  maintaining 
"such  action"  under  certain  conditions.  The  very 
terms  of  the  section  seem  to  us  to  preclude  the  construc- 
tion that  it  was  intended  to  embrace  special  proceedings* 
The  provision  of  that  section  in  substance  is  that  the 
Statute  of  Limitations,  in  respect  to  actions  for  the  recov- 
ery of  legacies  and  distributive  shares,  shall  only  begin 
to  run  when  the  executor's  or  administrator's  account  is 
judicially  settled.  It  would  seem  that  the  effect  of 
construing  this  section  as  applicable  to  special  pro- 
ceedings in  Surrogates'  Courts  would  be  not  to  furnish 
uniform  rule  of  limitations  applicable  alike  to  actions 
and  special  proceedings,  but  would  result  in  a  rele- 
gation of  such  proceedings  to  the  rule  of  limitation,  if 
any  arising  from  presumption  of  payment,  viz, :  That, 
after  the  expiration  of  twenty  years  from  the  time 
when  an  action  might  have  been  brought  or  proceed- 
ings instituted,  the  court  will  presume  payment.  We 
do  not  think  the  legislature  intended  any  such  result. 
But  we  are  not  left  to  reason  alone  as  to  the  proper 
construction  of  this  section,  for  the  Supreme  Court  at 
General  Term,  {In  re  Van  Dyke,  44  Sun  394,)  in  a  well 
considered  opinion  by  Mr.  Justice  Daniels,  has  de- 
cided that  this  section  (1819)  applies  only  to  actions. 
This  decision  has  been  followed  by  numerous  adjudi- 
cations in  the  Surrogate's  Court.  Matter  of  Dunham, 
(Coffin,  S.,  1889,)  1  Conn.  Surr.  Rep.  323 ;  Matter  of 
Clayton,  (Ransom,  S.,)  Id.  444:  Matter  of  Nichols, 
(Potter,  S.,)  2  Conn.  Surr.  Rep.  156.  Again,  the  dis- 
tinction between  civil  actions  and  special  proceedings 
is  recognized  throughout  the  Code,  and  especially  by 
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section  414  of  the  Code  of  Civil  Procedure,  which-  pro- 
vided ^Hhat  the  provision  of  this  chapter  (entitled 
*  limitations  for  the  time  of  enforcing  a  civil  remedy ') 
apply  and  constitute  *the  only  rule  of  limitations  ap- 
plicable to  a  civil  action  or  a  special  proceeding,"  ex- 
cept where  otherwise  expressly  provided.  It  is 
manifest,  therefore,  that  there  was  no  intention  on 
the  part  of  the  legislature  to  have  section  1819  apply 
to  special  proceedings,  for  it  is  not  so  expressly  pro- 
vided, or  necessarily  implied  therein.  We  must  look 
elsewhere,  therefore,  for  the  rule  of  limitation  appli- 
cable to  the  institution  of  such  proceedings  in  the  Sur- 
rogate's Court.  Section  414  requires  the  word  "  action  " 
to  be  construed,  when  it  is  necessary  to  do  so,  as  in- 
cluding a  special  proceeding.  And  the  same  section 
also  declares  that  chapter  4  contains  the  "  only  limit- 
ation applicable  to  special  proceedings."  As  the  pro- 
ceeding in  this  case  before  the  Surrogate  is  concededly 
a  special  proceeding,  we  now  turn  to  section  382,  ch. 
4,  subd.  1,  and  find,  in  effect,  the  rule  that  proceed- 
ings to  enforce  an  account  should  be  commenced  within 
six  years  after  the  right  to  require  it  has  accrued ;  for 
this  is  a  proceeding  to  "  enforce  an  obligation  or  liabil- 
ity not  arising  from  a  judgment  or  sealed  instrument." 
Either  this  or  subdivision  2  of  the  same  section,  re- 
lating to  a  "  liability  created  by  statute,"  must  include 
the  case  of  a  proceeding  against  an  administrator  for 
an  accounting  in  the  Surrogate's  Court.  Then,  turning 
to  section  2724  of  the  Code,  we  find  that  an  adminis- 
trator may  be  required  to  submit  to  the  judicial  settle- 
ment of  his  accounts  after  the  expiration  of  one  year 
from  the  time  the  letters  were  issued  to  him.     The  obli- 
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gation  to  account,  therefore,  accrues  at  that  time  ;  and, 
under  the  provmon  of  section  382,  above  referred  to, 
the  right  to  require  an  accounting  will  be  barred  after 
the  expiration  of  six  years  from  the  time  when  the  ac- 
counting may  be  ordered  according  to  section  2724. 
It  follows,  therefore,  that  the  statute  had  run  upon  the 
light  to  compel  an  accounting  by  the  administratrix 
before  the  petition  herein  was  filed.  Although  this 
construction  of  these  several  sections  (382,  414,  and 
1819)  will  result  in  producing  different  periods  of 
limitation— one  in  law  and  in  equity,  and  another  in 
the  Surrogate's  Court — for  the  enforcement  of  the  same 
obligation,  (which  we  are  not  quite  sure  the  legislature 
contemplated;)  still  it  may  be  stated  that  these  sections 
are  not  inharmonious ;  for  section  1819  provides  that  the 
action  mentioned  in  it  should  not  be  commenced  until 
an  accounting  had  taken  place  ;  while  sections  382  and 
414  provide  for  the  time  within  which  the  accounting 
must  be  had  in  order  to  avoid  the  effects  of  a  statutory 
limitation  upon  the  accounting.  We  have  carefully 
examined  all  the  cases  cited^  and  the  provisions  of  the 
present  Code  referred  to  by  the  learned  counsel  for 
the  petitioner  in  his  able  brief  in  support  of  his  con- 
tention; and,  while  it  must  be  conceded  that  the 
course  of  legislation  prior  to  the  present  Code  indicated 
a  design  upon  the  part  of  the  legislature  of  having 
the  same  limitation  apply  to  an  action  and  a  special 
proceeding,  yet,  notwithstanding  the  legislature  has 
by  direct  provision  in  the  present  Code  changed  and 
greatly  extended  the  period  of  limitation  for  the  in- 
stitution of  actions  of  the  character  herein  considered, 
we  cannot  agree  that  there  is  any  provision  of  the 
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Code  which  directly  or  by  necessary  implication  war- 
rants the  conclusion  that  the  period  of  limitation  within 
which  to  institute  proceedings  for  the  collection  of 
legacies  or  distributive  shares  in  the  Surrogates'  Courts 
has  been  extended,  or  that  the  former  law  upon  the 
subject  has  been  in  any  manner  changed. 

Another  question  suggested  for  consideration  is  that 
of  waiver.  In  this  case  the  administratrix  voluntarily 
filed  an  account ;  but  at  the  same  time  by  her  answer 
she  set  up  the  Statute  of  Limitations.  The  question  of 
waiver,  therefore,  becomes  merged  in  the  question  as 
to  at  what  stage  of  the  proceeding  the  statute  of  lim- 
itations may  be  interposed.  It  has  been  repeatedly 
held  that  it  may  be  set  up  at  any  time  before  all  the 
evidence  is  in,  so  that  the  claimant  may  have  an  op- 
portunity to  contest  the  same  by  proofs  which  may 
relieve  him  from  the  operation  of  the  statute.  Clock 
V.  Chadeagne,  supra;  Smith  v.  Remington,  supra; 
McCartee  v.  Camel,  supra  ;  In  re  Clayton,  supra. 

The  remaining  question  involves  the  character  of  the 
party  who  institutes  the  proceedings.  It  is  suggested 
that  the  20-years  limitation  (section  381)  should  apply, 
if  at  all,  to  a  proceeding  where  the  same  was  insti- 
tuted by  a  surety  upon  the  bond  of  the  administratrix, 
or  at  least  that  the  right  given  a  surety  under  section 
2726,  Code  Civil  Proc,  to  require  an  accounting,  is  not 
barred  by  any  other  statute  or  rule.  If  this  proceeding 
was  based  upon  the  bond  upon  which  the  petitioner's 
intestate,  Ella  V.  Hitchcock,  was  surety,  assuming  it  to 
be  in  the  usual  form,  this  claim  would  be  plausible,  as  the 
bond  doubtless  provides  that  an  administratrix  should 
obey  the  decree  of  the  Surrogate ;  and  he  is  authorized 
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to  require  her  to  account.  But  the  duty  to  account 
does  not  rest  on  that  obligation.  It  exists  indepen- 
dently of  any  contract  liability.  The  surety  will  doubt- 
less rest  under  liability  in  a  proper  case  for  the  debts 
or  defaults  of  his  administrator  for  20  years.  Still  it 
does  not  follow  that  distributees  or  legatees  may  avail 
themselves  of  this  extended  liability  of  the  principal, 
(the  administratrix,)  or  her  sureties  so  as  to  maintain 
those  proceedings  to  account  in  the  Surrogate's  Court 
after  the  expiration  of  six  years ;  nor  can  the  surety 
(at  least  before  being  charged)  have  any  greater  right 
or  longer  time  within  which  to  compel  an  accounting 
In  that  court  than  any  other  creditor.  Matter  of 
NichoUs,  supra.  In  the  latter  case  this  very  ques- 
tion— the  right  of  a  surety  to  compel  an  accounting — 
was  before  the  court,  and  decided  adversely  to  the 
petitioner's  contention.  The  petition  is  dismissed, 
therefore,  unless  the  petitioner  shall  desire  to  offer 
evidence  of  facts  which  will  avoid  the  Statute  of  lim- 
itations applicable  to  this  proceeding,  in  which  case 
the  hearing  may  proceed  upon  that  issue.  Matter  of 
Underhill,  1  Conn.  Surr.  Eq>.  541. 
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New  York  County.— Hon.  RASTUS  S.  RANSOM, 

SuBBOOATE. — May,  1891. 

Matter  of  Sistabe. 

In  the  matter  of  the  estate  of  George  K.  Sistabe, 

deceased. 

To  an  application  of  a  receiyer  of  the  property  of  a  jadgment  debtor  ap- 
pointed in  supplementary  proceedings  to  compel  an  accounting  by  a 
testamentary  trustee  under  a  will  by  which  the  judgment  debtor  has 
in  the  estate  an  assignable  interest,  a  complete  answer  is  furnished  by 
the  facts  that  prior  to  the  inception  of  the  supplementary  proceedings 
the  judgment  debtor  had  assigned  his  interest  in  the  estate,  that  no 
order  in  the  supplementary  proceedings  was  ever  served  on  the  judg- 
ment debtor  and  that  he  was  never  examined  in  said  proceedings. 

The  validity  of  an  assignment  of  the  interest  of  a  beneficiary  in  the  estate 
of  a  decedent  cannot  be  attacked  in  the  Surrogate's  Court. 

Application  by  Job  E.  Hedges,  a  receiver  ap- 
pointed in  proceedings  supplementary  to  execution, 
of  the  property  of  George  K.  Sistare,  a  judgment 
debtor,  to  compel  an  accounting  by  William  H.  M. 
Sistare,  trustee  under  the  will  of  George  K.  Sistare^ 
deceased.  The  judgment  debtor  was  a  beneficiary 
under  this  will. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

William  Ebdman, /or  Job  E.  Hbdokb,  receiver. 
Hekbt  S.  Bennett, /or  William  H.  M.  Sistabe,  trustee. 

9 

The  Surrogate.  —  A  judgment  was  recovered 
against  George  K.  Sistare,  a  beneficiary  under  the 
will  of  decedent,  on  or  about  April  3,  1890,  in  the 
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Superior  Court  of  the  city  of  New  York.  The  judg- 
ment roll  was  filed  in  the  office  of  the  clerk  of  that 
court  on  the  3d  day  of  April,  1890,  and  a  transcript 
thereof  was  filed,  and  the  judgment  duly  docketed  in 
the  county  clerk's  office  on  April  3,  1890.  There- 
after an  execution  on  said  judgment  against  the 
property  of  the  judgment  debtor  was,  on  April  3, 
1890,  duly  issued  to  the  sheriff  of  the  city  and  county 
of  New  York,  and  was  returned  wholly  unsatisfied, 
and  the  judgment  remains  wholly  unpaid.  There- 
after an  order  was  duly  made  and  entered  for  the 
examination  of  William  H.  M.  Sistare  as  the  third 
person  in  the  supplementary  proceedings  duly  in- 
stituted against  the  judgment  debtor,  and  such  pro- 
ceedings  were  had  that  a  receiver  of  all  the  property 
of  the  judgment  debtor  was  appointed  by  an  order 
dated  June  18,  1890.  The  receiver  seeks  to  compel 
an  accounting  of  the  testamentary  trustee  under  the 
will  of  the  decedent.  The  answer  to  the  application 
is  that  on  the  29th  day  of  April,  1890,  George  K. 
Sistare,  the  judgment  debtor,  by  an  instrument  duly 
made,  executed,  and  delivered,  and  for  value,  assigned 
all  of  his  interest  in  the  estate  of  decedent,  and  that 
the  said  judgment  debtor  had  no  interest  in  the  estate 
at  the  time  of  the  proceeding  which  resulted  in  the 
appointment  of  a  receiver.  It  is  further  alleged  that 
no  order  in  the  supplementary  proceeding  upon  said 
judgment  was  ever  served  upon  the  judgment  debtor, 
and  that  he  was  never  examined  under  such  order. 
As  a  further  defence  the  testamentary  trustee  al- 
leges that  not  until  the  month  of  June,  1890,  was  an 
order  made  for  his  examination  as  the  third  person 

Vol.  n.— 35 
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in  the  supplementary  proceedings.  Section  2468^ 
Code  Civil  Proc,  provides  that  the  property  of  the 
judgment  debtor  is  vested  in  the  receiver,  who  has 
duly' qualified,  from  the  time  of  filing  the  order  ap- 
pointing him ;  .  .  •  .  and  that  his  title  to  personal 
property  only  extends  back  by  relation  for  the  bene- 
fit of  the  judgment  creditor  in  the  following  cases, 
(section  2469 : )  (1)  Where  an  order  requiring  the 
judgment  debtor  to  attend  and  be  examined,  or  a  * 
warrant  requiring  the  sheriff  to  arrest  him  and  bring 
him  before  the  judge,  has  been  served  before  the  ap- 
pointment of  the  receiver  or  the  extension  of  the 
receivership,  the  receiver's  title  extends  back  so  as 
to  include  the  personal  property  of  the  judgment 
debtor  at  the  time  of  the  service  of  the  order  or  war- 
rant. (2)  Where  an  order  or  warrant  has  not  been 
served  as  specified  in  the  foregoing  subdivision,  but 
an  order  has  been  made  requiring  a  person  to  attend 
and  be  examined  concerning  property  belonging,  or 
a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to 
the  judgment  debtor  which  was  in  the  hands  or  un- 
der the  control  of  the  person  or  corporation  thus  re- 
quired to  attend  at  the  time  of  the  service  of  the 
order,  and  to  a  debt  then  diie  to  him  from  that  per- 
son or  corporation.  (3)  In  every  other  case,  where 
notice  of  the  application  for  the  appointment  of  the 
receiver  was  given  to  the  judgment  debtor,  the  re- 
ceiver's title  extends  to  the  personal  property  of  the 
judgment  debtor,  at  the  time  when  the  notice  was 
served,  either  personally  or  by  complying  with  the 
requirements  of  an  order  prescribing  a  substitute  for 
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personal  service.  The  answer  of  the  testamentary 
tnistee  is  a  complete  defence  to  the  application. 
From  an  examination  of  the  will  it  appears  that  the 
judgment  debtor's  interest  thereunder  was  not  in- 
alienable, but  assignable.  The  receiver's  title  vested 
at  the  time  the  order  was  made  appointing  him,  viz., 
June  18, 1890,  unless  the  proceeding  is  brought  within 
the  exceptions  provided  for  by  section  2469.  It  is 
alleged  and  not  denied  that  no  order  requiring  the 
judgment  debtor  to  attend  and  be  examined  had  ever 
been  served  upon  him,  and  the  order  requiring  the 
third  person  to  attend  and  be  examined  was  not 
served  until  May,  1890,  being  a  period  subsequent  to 
the  date  of  the  alleged  assignment.  The  validity  of 
the  assignment  cannot  be  attacked  in  this  court; 
Matter  of  Palmer,  15  N,  T.  Supp.  710  n. ;  Matter 
of  Wagner's  Estate,  119  iV.  Y.  28,  36,  and  as  long  as 
it  exists  is  an  effectual  bar  to  any  proceedings  of  the 
petitioner  to  reach  the  interest  in  the  estate  that  be- 
longed to  the  assignor  prior  to  the  alleged  assign- 
ment. 


648    CASES  IN  THE  SURROGATES'  COURTS. 

MATTBB  OF  VEDDBR. 


Rensselaeb  County. — Hon.  JAMES  LANSING, 

Surrogate. — June,  1891. 

Matter  of  Veddeb. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Daniel  D.  Bucklin  and  Otis  G.  Clark,  ex- 
ecutors of  and  trustees  under  the  will  of  Nicholas 
S.  Vedder,  deceased. 

Where  a  parent  gives  a  legacy  to  a  minor  child  and  no  other  provision  for 
its  support  is  fonnd  in  the  will,  the  legacy  presumptively  draws  In* 
terest  from  the  death  of  the  testator,  but  the  absence  of  such  pro- 
visioa  creates  a  presumption  only,  which  may  be  overthrown  by 
evidence  in  the  will  itself  of  a  contrary  intention,  or  the  presumption 
may  be  repelled  by  evidence  extrinsic  to  the  will  that  the  infant  had 
other  means  of  support. 

The  testator  by  his  will  gave  to  his  wife  for  life  the  income  and  profit 
of  his  estate  during  her  life,  and  upon  her  death  disposed  of  the  whole 
estate.  Among  the  legacies  was  one  of  eight  thousand  dollars  to  a 
minor  whom  he  called  his  adopted  daughter.  This  child  had  been  in- 
dentured in  early  childhood  by  a  charitable  Institution  to  testator  and 
his  wife,  and  by  the  instrument  of  indenture  testator  and  his  wife 
agreed  to  receive  the  apprentice  as  an  adopted  child,  to  be  maintained, 
educated,  clothed  and  treated  as  far  as  practicable  by  them  as  if  the 
were  in  fact  their  child.  The  child  was  treated  by  them  as  their  own 
child,  and  on  testator's  death,  continued  to  live  with,  and  to  be  sup- 
ported by  testator's  widow.  Held^  that  the  legacy  to  the  child  did 
not  draw  interest  from  the  death  of  testator. 

The  increase  from  natural  causes  in  the  value  of  real  and  personal  property 
of  an  estate  held  by  executors  as  an  investment,  does  not  constitute 
profits,  and  therefore  does  not  go  to  a  life  tenant  to  whom  are  given 
the  '^  income  and  profits  "  of  such  estate  during  life,  but  such  increase 
becomes  principal  and  goes  to  the  remainder-men. 

Bembley  that  increase  in  the  value  of  securities  held  by  an  estate  of  a  de- 
cedent does  not  become  "  profits,"  and  payable  to  the  person  who  by 
the  terms  of  the  will  is  entitled  to  **  profits,"  until  the  actual  sale  of 
the  securities  and  the  receipt  of  the  increased  value  thereof. 

The  executors  and  trustees  of  ihe  will  of  testator  brought  an  action  in  the 
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Supreme  Coart  to  obtain  a  construction  thereof.  They  were  aathor- 
hsed  by  the  will  to  sell  in  their  discretion  the  real  estate  and  to  con- 
vert it  into  money.  All  legacies  were  payable  on  the  death  of  testator's 
widow  who  had  a  life  estate  in  the  entire  property.  In  this  action  the 
questions  raised  by  executors  and  trustees  and  of  which  construction 
was  sought  were :  the  time  of  payment  of  the  legacies,  and  whether 
certain  legacies  to  certain  institutions  were  void.  All  parties  in  in- 
terest, including  the  heirs,  were  duly  made  parties  to  this  action.  The 
court  lield  that  the  legacies  to  the  institution  were  void,  and  also  that 
by  virtue  of  the  power  of  sale  given  to  the  executors  and  trustees 
the  whole  estate  left  by  testator  became  personalty  and  must  be 
distributed  as  such,  and  that  as  to  the  void  legacies  the  testator 
died  intestate,  and  that  such  excess  must  be  divided  among  the  next, 
of  kin  of  testator.  Held^  that  it  was  within  the  proper  scope  of  this 
action  to  determine  what  disposition  should  be  made  of  the  estate  upon 
'  the  death  of  the  life  tenant,  and  that  the  decision  of  the  court  that  the 
entire  estate  was  personalty  and  distributable  as  such,  was  binding 
npon  all  parties  to  the  action,  including  the  heirs,  they  not  having 
appealed. 

Judicial  settlement  of  the  account  of  Daniel  D. 
Bucklin  and  Otis  G.  Clark,  executors  of  and  trustees 
under  the  will  of  Nichols  N.  Vedder,  deceased. 

Nicholas  S.  Vedder  died  in  1879,  leaving  a  will, 
which  was  duly  admitted  to  probate.  He  left  him 
surviving  a  widow,  Nancy  A.  Vedder,  but  no  child- 
ren or  descendants.  Ida  Angell,  a  child  of  about 
nine  years  of  age,  was  a  member  of  his  family  at  the 
time  of  his  decease,  and  had  been  such  for  about  six 
years.  The  testator  and  his  wife  had  procured  her 
from  an  institution  in  New  York,  known  as  the 
"  American  Female  Guardian  Society,'*  in  1875.  The 
child  was  indentured  to  them  by  the  society  an  inden- 
ture in  writing,  and  they  assumed  therein  certain  duties* 
and  obligations ;  among  others,  "  to  receive  said  ap- 
prentice as  an  adopted  child,  to  reside  in  the  family 
of  the  party  of  the  second  part,  and  to  be  maintained, 
clothed,  educated,  and  treated,  as  far  as  practicable, 
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by  them,  with  like  care  and  kindness  as  if  she  was  in 
fact  the  child  of  the  party  of  the  second  part."  The 
testator  during  his  lifetime,  and  his  wife  after  his 
decease,  faithfully  observed  their  agreement  in  their 
treatment  of  said  Ida,  and  the  said  testator  in  his  will 
terms  her  his  "  adopted  daughter." 

The  provisions  of  the  will,  so  far  as  they  are  neceen 
sary  to  be  considered,  are  as  follows :  "  Item  First  I 
give  and  bequeath  unto  my  wife,  Nancy  A.  Vedder, 
all  my  household  furniture,  useful  and  ornamental, 
pictures,  plate,  and  wearing  apparel.  Second.  I  give 
and  bequeath  unto  my  said  wife,  Nancy  A.  Vedder, 
the  income  and  profit  of  all  my  other  estate,  both 
real  and  personal,  of  which  I  shall  die  seised  or  pos- 
sessed, for  and  during  her  natural  life."  General 
legacies  to  the  amount  of  $27,000  are  provided  for 
in  the  will,  including  the  twq  legacies  for  which  the 
legacy  to  Ida  A.  Vedder,  of  $8,000,  provided  for  in  the 
codicil,  executed  not  long  after  assuming  the  care  of 
said  Ida,  is  a  substitute.  The  codicil,  dated  July  25, 
1875,  provides  as  follows :  "  I  revoke  and  cancel  the 
bequest  contained  in  the  fourth  item  of  said  will,  of 
$5,000,  to  my  wife's  sister,  Fanny  A,  Mann;  and 
[Martha  Mann  and  Alvanda  Homing,  mentioned  in  the 
ninth  item  of  said  will,  being  dead]  I  revoke  and 
cancel  the  bequest  [$3,000]  and  benefit  to  and  for 
Phoebe  Mann,  therein  provided,  in  case  of  the  death 
of  said  Martha  Mann ;  and  in  place  thereof  I  give 
and  bequeath  the  sum  of  $8,000,  being  the  sum  of 
said  former  bequests,  to  my  adopted  daughter,  Ida  A. 
Vedder."  The  eleventh  and  last  item  of  the  will 
provided  as  follows :  "  Of  the  remainder  of  my  estate 
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I  give,  devise,  and  bequeath  one  half  unto  the  Troy 
Orphan  Asylum  of  the  city  of  Troy,  N.  Y.,  and  the 
other  one  half  unto  the  trustees  of  the  Troy  Annual 
Conference  for  the  uses  and  purposes  specified  in  the 
third  section  in  their  act  of  incorporation,  passed 
March  30,  1864."  By  the  last  item  the  testator  ap- 
points Daniel  D.  Bucklin,  of  Lansingburgh,  and  Otis 
G.  Clark,  of  Troy,  executors  and  trustees  of  his  will, 
with  power  of  sale  as  follows :  ^^  I  authorize  them  and 
their  successors  in  this  trust,  in  their  discretion,  to 
sell  my  real  estate,  and  convert  same  into  money." 

The  facts  sufficiently  appear  in  the  opinion  of  tbe 
Surrogate. 

TowiffSBND,  Roche  A  Nason,  for  Otis  G.  Clabk,  sole  surviving  exh 
eeutor, 

McClellan  &  McClbllan,  far  Simon  F.  Mann,  temporary  admin- 
ittrator  qfthe  estate  qflfxncY  A.  V.  Habtshobn,  deceased,  and  others, 

John  H.  Peck, /or  Tbot  Annual  Confbbbncb, 

King  &  Kino, /or  Tboy  Orphan  Asylum. 

HoBATio  6.  Olbn,  for  executors  qf  the  estate  of  Mtndebt  Scrbbmbbi* 
HOBN,  and  others, 

Matthew  Hale,  for  Willabd  E.  Bbooks,  Waltbb  Bbooks,  and 
Bblle  Smith. 

William  Lord,  for  H.  W.  Gobdinieb,  general  guardian  cf  Ida  A. 
Yeddeb,  an  infant, 

Seymoub  Van  Santvoobd,  for  William  Lobd,  as  special  guardian 
ctflDA  Veddeb. 

Saundbbs  &  Mybbs, /or  John  E.  Gaby,  and  others. 

Nelson  Davenpobt,  for  executors  cf  Daniel  D.  Bucklin,  dece<ised, 
executor  and  trustee. 

The   Surrogate. — Several  questions  have  arisen 
upon  this  accounting  as  to  the  proper  disposition  to 
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be  made  of  the  fund  yet  remaining  in  the  hands  of 
the  executors  and  trustees  for  distribution.  The  per- 
sons presenting  adverse  claims  have  been  represented 
by  numerous  and  able  counsel,  who  have  passed  their 
views  upon  the  court  with  great  force  and  ability, 
and  have  submitted  numerous  briefs,  evincing  great 
industry  and  research  in  the  law  pertaining  to  the 
questions  in  dispute.  The  questions  involved  are 
substantially  questions  of  law  only.  I  shall  consider 
them  in  the  order  of  their  statement. 

The  first  question  is  as  follows :  Is  Ida  A.  Vedder 
(a  legatee  under  the  will  of  said  deceased  to  the 
amount  of  $8,000)  entitled  to  interest  upon  her  leg- 
acy from  the  death  of  the  testator  to  the  death  of 
testator's  widow,  Nancy  A.  (Vedder)  Hartshorn,  which 
occurred  some  ten  years  thereafter  ? 

The  facts  pertaining  to  this  question  are  briefly 
these :  Ida  Angell,  termed  in  the  will  Ida  A.  Vedder, 
was  taken  from  an  institution  in  the  city  of  #New 
York,  when  about  three  and  a  half  years  of  age,  by 
Mr.  and  Mrs.  Vedder,  for  the  purpose,  as  appears,  of 
receiving  her  into  their  family,  and  rearing  her  as 
their  own  child ;  they  having  no  children  of  their 
own.  A  few  months  after  receiving  her,  the  institu- 
tion (reciting  that  it  had  the  authority  to  do  so)  en- 
tered into  a  formal  agreement  in  writing  under  seal 
with  Mr.  and  Mrs.  Vedder,  by  which  she  was  inden- 
tured to  them  as  an  apprentice  until  she  reached  the 
age  of  eighteen  years,  on  certain  terms  and  conditions 
therein  mentioned  ;  and  it  was  especially  provided  in 
said  instrument  by  the  parties  thereto  that  it  was  the 
intent  and  meaning  thereof  that  Ida  should  be  re- 
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ceived  into  the  family,  maintained,  clothed,  and  edu- 
cated and  treated  with  like  care  and  kindness  as  if 
she  was  in  fact  the  child  of  Mr.  and  Mrs.  Vedder. 
The  evidence  clearly  shows  that  she  was  so  received, 
educated,  clothed,  and  maintained  during  the  life- 
time of  the  testator,  and  at  his  death  she  continued  a 
member  of  the  family  of  Mrs.  Vedder,  and  received 
the  same  treatment  down  to  the  time  of  her  death. 
A  legacy  to  Ida  of  $8,000  was  given  by  the  codicil  to 
testator's  will,  made  shortly  after  she  became  a  mem- 
ber of  his  family.  By  this  codicil  he  revoked  items 
9  and  11  of  his  will,  which  contained  two  items  ag- 
gregating $8,000,  which  were  legacies  to  adult  per- 
sons, the  interest  and  income  of  which  was  to  be  paid 
to  his  wife,  Nancy,  during  her  lifetime,  and  gave  the 
same  to  Ida.*  He  terms  Ida,  in  the  codicil  to  his  will, 
his  "adopted  daughter,"  but  makes  no  other  provi- 
sion for  or  mention  of  her  in  his  will..  The  income 
the  entire  estate,  real  and  personal,  including  the 
portion  given  to  Ida,  was  given  to  his  wife  during  her 
lifetime,  and  there  was  no  provision  for  the  payment 
of  any  legacies  to  anybody,  or  for  the  payment  of 
any  money  for  any  purpose,  prior  to  her  decease ; 
and  the  entire  estate  was  disposed  of  by  the  terms  of 
his  will. 

The  question  presented  under  this  state  of  facts  is : 
"Did  the  testator  intend  the  legacy  of  $8,000  to  be  a 
provision  for  the  maintenance  of  his  adopted  daughter, 
and  that  interest  be  paid  her  thereon  during  the  life- 
time of  his  wife  ? "  The  question  is  one  of  intent. 
The  rule  is  well  settled  in  the  construction  of  wills 
that  the  intention  of  the  testator,  if  not  contrary  to 
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law,  will,  when  ascertained  by  the  courts,  be  enforced. 
The  right  of  testator  to  dispose  of  his  property  by  his 
will,  when  not  contrary  to  the  provisions  or  policy  of 
the  law,  is  as  well  settled  as  his  right  to  dispose  of  the 
same  during  his  lifetime.  The  legal  obligation  of  a 
testator  to  support  one  as  to  whom  he  is  in  loco  par 
rentis,  or  even  his  own  child,  continues  only  during 
his  life.  Brown  v.  Knapp,  79  N.  Y.  142.  It  is  a 
well-settled  rule  of  law  that  legacies  draw  interest 
only  from  the  time  when  either  by  law— which  is  one 
year  from  death  of  testator— or  by  the  express  terms 
of  the  will,  they  are  payable.  Lupton  v.  Lupton,  2 
Johns.  Ch.  626-628 ;  Bradner  v.  Faulkner,  12  N.  T. 
472. 

But  there  is  a  well-settled  exception  to  this  rule, 
which  is  laid  down  as  follows  by  the  learned  and  ac- 
complished author  of  Redfield  on  Wills :  "  Where  a 
legacy  is  given  by  a  parent  to  his  child,  or  by  one 
in  loco  parentis  by  way  of  maintenance,  and  the  pos- 
session of  the  principal  deferred,  it  is  held  that  the 
legatee  is  entitled  to  interest  from  the  death  of  the 
testator.  But  this  rule  will  not  apply  where  the 
maintenance  of  the  child  is  otherwise  provided  for  by 
the  will  or  any  other  mode."  2  Redf .  Wills,  p.  566. 
In  Williams  on  Executors,  at  page  1429,  (marginal 
paging,)  the  rule  is  in  these  words :  "  If  the  legatee 
be  not  an  adult,  interest  on  the  legacy  shall  be  allowed 
as  a  maintenance,  and  from  time  of  death  of  testator, 
if  there  be  no  other  provision  for  that  purpose ; "  and 
the  rule  in  the  language  above  quoted  from  Williams 
on  Executors  is  stated  with  approval  by  Davies,  C.  J., 
in  Cooke  v.  Meeker,  36  N,  Y.  19. 
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The  counsel  for  the  guardian  ad  litem  of  the  infant 
challenges  the  correctness  of  the  rule  as  above  stated, 
and  insists  that  the  will  alone  is  to  be  looked  to,  and 
that  interest  upon  a  legacy,  the  payment  of  which  is 
deferred  must,  where  the  legatee  is  the  child  of  the 
testator,  or  one  to  whom  the  testator  stood  in  loco 
parentis,  be  paid  from  the  death  of  testator,  where 
there  is  no  other  provision  made  in  the  will  for  the 
maintenance  of  such  infant  legatee.  In  his  view  it 
is  immaterial  how  ample  a  provision  has  been  made 
and  enjoyed  by  the  infant  from  any  other  source ;  in 
other  words,  that  nothing  will  defeat  the  payment  of 
interest  on  the  legacy  to  the  infant,  under  such  cir- 
cumstances, but  a  provision  in  the  will  for  its  support. 
I  am  unable  to  assent  to  this  view  of  the  law,  and  I 
think  no  well-considered  case  can  be  found  to  sustain 
that  position.  The  language  of  two  or  three  cases  in 
this  state,  when  considered  apart  from  their  facts, 
lends  some  support  to  the  doctrine.  The  cases  of 
Lupton  V.  Lupton,  supra.  Brown  v.  Knapp,  79  JSF,  Y. 
141,  and  Thorn  v.  Gamer,  113  N.  Y.  202,  are  cited 
in  support  of  the  contention  of  the  guardian  ad  litem. 
But  each  of  these  cases,  when  carefully  examined, 
will  be  found  to  state  only  what  is  termed  the  gen- 
eral rule  in  the  construction  of  wills  respecting  the 
payment  of  interest  upon  legacies  to  infants.  In  each 
of  the  cases  it  is  stated  in  general  terms  that  the  rule 
is  that,  where  there  is  no  provision  made  in  the  will 
for  the  maintenance  of  such  infant  legatee,  interest 
will  be  allowed  from  the  death  of  testator  by  way  of 
maintenance.  This  rule,  as  we  understand,  when 
taken  in  connection  with  the  reason  upon  which  it  is 
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based,  is  to  be  applied  when  looking  at  the  will  alone, 
interpreting  it  by  its  own  terms.  Neither  of  the 
cases  holds  or  professes  to  decide  tljat  where  ample 
provision  is  found  outside  of  the  will  for  the  mainte- 
nance of  the  infant,  whether  from  the  bounty  of  the 
testator  or  otherwise,  that  the  legacy  will  draw  in- 
terest from  the  death  of  the  testator.  There  is  noth- 
ing, therefore,  actually  decided  in  the  cases  cited  by 
the  counsel  for  guardian  ad  litem  in  conflict  with  the 
rule  as  laid  down  by  Judge  Redfield.  Indeed,  the 
courts  expressly  say  in  case  of  Brown  v.  Knapp, 
supra,  that  the  rule  is  based  upon  the  presumption 
that  the  testator  in  such  a  case  must  have  intended 
that  the  legatee  in  the  meantime  should  be  maintained 
at  his  expense.  And  in  the  case  of  Thorn  v.  Gamer, 
aupra.  Judge   Peckham   says:  "The   fact   that  the 

legacy  was  payable  to  an  infant  child, and 

there  is  no  other  provision  made  in  the  will  for  the 
maintenance  of  such  legatee,  has  been  regarded  as  a 
fact  suflBciently  indicative  of  the  intention  of  the 
testator  to  authorize  the  payment  of  interest  from  his 
death,  although  such  direction  was  not  found  in  the 
will." 

The  fact  that  in  such  a  case  no  other  provision  is 
found  in  the  will  for  the  maintenance  of  the  infant 
creates  the  presumption  only  that  the  testator  in- 
tended that  interest  should  be  paid  upon  the  legacy 
from  his  death.  But  this  presumption  may  be  over- 
thrown not  only  by  the  import  and  terms  of  the  will 
itself,  but  also  by  evidence  extrinsic  to  the  will.  In 
the  case  of  Brown  v.  Knapp,  the  court,  after  having 
stated  that  the  absence  of  a  provision  for  maintenance 
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created  the  presumption  that  the  testator  intended 
the  legacy  to  draw  interest,  adds  that  "  this  presump- 
tion is  not  overthrown  by  the  language  [of  the  will] 
used  in  the  bequest  to  his  daughter  ;'Uhus  clearly 
implying  that  it  was  at  last  simply  a  question  of  intent ; 
that  the  presumption  raised  upon  the  one  hand  in 
favor  of  interest  is  not  conclusive,  but  might  be  over- 
thrown if  a  contrary  intent  appeared  in  the  will.  In  the 
case  of  Thorn  v.  Garner,  the  court  considers  in  detail  a 
large  amount  of  evidence  extrinsic  to  the  will,  for  the 
purpose  of  ascertaining  whether  the  testator  intended 
the  legacy  (in  that  case  of  $1,000,000)  should  draw  in- 
terest from  the  death  of  the  testator  or  from  the  time 
fixed  by  law,  (one  year  thereafter,)  and  reaches  the  con- 
clusion that,  from  the  evidence  furnished  by  the  terms 
of  the  will  itself  and  the  evidence  extrinsic  to  the  will, 
the  testator  did  not  intend  the  legacy  to  draw  interest 
until  it  was  payable,  and  reversed  the  decision  of  the 
court  below,  which  had  allowed  interest  under  the 
rule  cited  by  the  learned  counsel  for  the  guardian  ad 
litem.  In  the  case  of  Lyon  v.  Association,  52  Sun  359, 
the  very  point  under  consideration  here,  namely,  as 
to  whether  the  court  could  look  outside  of  the  will  for 
the  purpose  of  ascertaining  whether  the  infant  had  a 
provision  for  its  support,  was  carefully  considered,  and 
the  court  expressly  held :  "  If  the  fact  exists  that  the 
legatee  is  not  dependent,  then  no  presumption  exists 
that  the  testator  intended  the  postponed  legacy  to 
draw  interest;  and  it  is  immaterial  whether  or  not 
there  is  other  provision  in  the  will  for  the  legatee." 
And  the  court  adds :  "  We  are  not  unmindful  of  the 
fact  that  the  expression  had  been  used  in  many  cases 
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where  interest  has  been  allowed,  *  that  no  other  pro- 
vision was  allotted  by  the  will/  seeming  to  imply 
that  the  will  alone  can  be  looked  to  to  determine  the 
question ;  but,  as  I  have  before  remarked,  if  we  go 
outside  of  the  will  to  make  a  case  for  claiming  in- 
terest, no  reason  exists  for  not  going  outside  to  defeat 
interest." 

The  result  of  the  authorities  appears  to  be  to  es- 
tablish this  rule :  that,  where  a  parent  gives  a  legacy 
to  an  infant,  and  no  other  provision  is  found  in  the 
will  for  its  support,  the  legacy  presumptively  draws 
interest  from  the  death  of  the  testator,  but  that  the 
absence  of  such  provision  creates  a  presumption  only, 
which  may  be  overthrown  by  evidence  in  the  will 
itself  of  a  contrary  intention,  or  the  presumption  may 
be  repelled  by  evidence  extrinsic  to  the  will  that  the 
infant  had  other  means  of  support. 

First  In  the  present  case  it  seems  clear  from  the 
very  terms  of  the  will  that  the  testator  did  not  intend 
said  legacy  should  draw  interest  from  his  death,  for 
(1)  in  express  terms  he  gives  to  his  wife  the  interest 
and  income  of  his  entire  estate,  real  and  personal, 
leaving  no  room  for  inference  that  he  intended  in- 
terest upon  this  legacy  to  be  paid  to  his  daughter  Ida, 
year  by  year,  after  his  decease,  during  the  life  of  his 
widow ;  and  (2)  he  provided  in  his  will  no  means  from 
which  the  same  could  legally  be  paid,  for  he  specific- 
ally devoted  his  entire  estate  to  other  purposes.  Thus 
the  presumption  is  overcome  effectually,  by  the  terms 
of  the  will  itself,  that  he  did  intend  such  payment^ 
and  this  is  fatal  to  the  claim. 

Second.  The  extrinsic  evidence  is  even  still  more 
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clear,  for  from  it  we  learn  that  Mrs.  Vedder  had  be- 
come, with  her  husbaud,  the  guardian  of  Ida,  and 
upon  his  death  there  devolved  upon  her  the  legal 
duty,  as  well  as  the  moral  obligation,  to  furnish  Ida 
maintenance  and  support.  And  it  further  appears 
that,  mindful  of  this  obligation,  Mrs.  Vedder  did  care 
for  her  as  for  her  own  child,  educating  and  clothing 
her,  and  affording  her  all  the  advantages  which  her 
large  income  and  her  station  in  life  enabled  her  to  do 
during  her  life. 

Third.  And  it  can  hardly  be  doubted  but  that  the 
testator,  in  making  this  ample  provision  for  his  wife 
of  the  entire  income  of  his  large  estate,  with  no  one 
to  enjoy  it  except  Mrs.  Vedder  and  the  child,  Ida, 
contemplated  that  he  was  making  a  most  ample  and 
generous  provision  for  the  child  of  their  mutual  af- 
fection; and  the  result  shows  that  his  expectation 
was  not  disappointed,  for  she  received  a  support  in 
comparison  with  which  the  income  from  the  $8,000 
would  have  been  a  pittance.  It  is  quite  common  in 
vdlls  to  provide  thus  indirectly  for  the  education, 
maintenance,  and  support  of  children  by  simply  pro- 
viding the  wife  and  mother  with  means  for  such  pur- 
pose. Such  a  provision  is  usually  effectual,  while  at 
the  same  time  placing  the  children  under  such  re- 
straint as  experience  has  shown  to  be  wholesome. 

In  conclusion  upon  this  point,  we  think  it  will 
hardly  be  claimed  that  at  any  time  during  the  life- 
time of  Nancy  A.  Vedder  this  infant  would  have  been 
heard  in  court  to  compel  the  payment  of  this  interest 
for  her  support.  A  suflBcient  answer  would  have 
been — First,  that  she  was  not  dependent,  but  was  in 
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receipt  of  ample  maintenance ;  secondly ,  that  there 
was  no  fund  provided  by  the  will  for  the  pa3rment  of 
such  interest,  and  consequently  none  was  intended ; 
and,  thirdly f  that,  as  the  legacy  was  not  intended  for 
her  maintenance,  no  interest  was  payable  upon  it  un- 
til it  became  due. 

The  second  question  presented  for  decision  is : 
"  Are  the  personal  representatives  of  Nancy  A.  ( Ved- 
der)  Hartshorn  entitled  to  receive  as  profits,  under 
the  terms  of  the  will,  the  increase  in  the  value  of  the 
securities  held  by  the  executors  and  trustees  of  Nich- 
olas S.  Vedder,  deceased,  since  1882, — the  time  of  the 
entry  of  the  decree  upon  the  first  judicial  settlement 
of  said  estate  by  the  Surrogate ;  or  should  such  in- 
crease be  held  to  be  a  part  of  the  principal  sum,  and 
be  divided  among  those  entitled  to  receive  the  same  ?  " 
These  securities  were  inventoried,  and  constituted  the 
greater  portion  of  the  estate  of  said  testator.  His 
widow  received  the  income  therefrom  during  her  life- 
time.  After  her  death  the  executors  converted  them 
into  money,  and  realized  by  their  sale  an  advance  of 
$10,200.  The  second  item  of  the  will  provides  as  fol- 
lows :  "  I  give  and  bequeath 'to  my  said  wife,  Nancy  A. 
Vedder,  the  income  and  profits  of  all  my  other  estate^ 
[the  first  item  of  the  will  gave  her  goods  valued  at 
$1,000,]  both  real  and  personal,  of  which  I  shall  die 
seised  or  possessed,  for  and  during  her  natural  life.*' 
The  testator  died  possessed  of  both  real  and  personal 
property  to  a  large  amount.  The  will  authorized  the 
executors,  in  their  discretion,  to  sell  the  real  estate,  and 
convert  the  same  into  money.  The  personal  repre- 
sentatives of  Mrs.  (Vedder)  Hartshorn  insist  that,  since 
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under  the  terms  of  the  will  she  is  entitled  to  receive  the 
"  income  and  profits  "  of  the  estate  during  her  lifetime, 
she  should  receive  as  income  of  the  real  and  personal 
estate  the  rents  and  interest,  and  also  something  beyond 
that,  namely,  the  profits,  and  that  the  accretion  to  said 
securities,  which  is  assumed  to  have  accrued  during 
her  lifetime,  is  such  profits.  Unquestionably,  if  the 
testator  intended  that  his  wife  should  receive  what- 
ever of  increase  in  value  accrued  to  his  estate  during 
her  lifetime,  and  had  so  stated  in  his  will,  there  is  no 
legal  principle  that  could  be  successfully  interposed 
to  prevent  its  receipt  by  her,  if  ascertained  in  her 
lifetime,  or  by  her  personal  representatives  after  her 
decease. 

First  The  first  question  then  is ;  did  the  testator  so 
intend  and  provide  in  his  will  ?  The  word  "  profits," 
when  applied  to  trade  or  business,  means  "  the  ad- 
vance in  price  of  goods  sold  beyond  the  cost  of  pur- 
chase." Bouv.  Law  Diet.  The  word  "  profits,"  when 
applied  to  real  estate,  means  "  the  produce  of  lands, ' 
and  is,  as  used  in  the  phrase  "rents,  issues,  and 
profits,"  synonymous  with  "rents."  Burrill,  Law 
Diet.,  p.  344.  "  Rents  and  profits "  of  real  estate 
means  "  the  sum  annually  yielded "  by  the  same. 
Delaney  v.  Van  Aulen,  84  N.  T.  23.  The  testator 
died  seised  of  a  large  amount  of  real  estate,  which, 
for  aught  that  appears,  produced  or  was  capable  of 
producing,  an  income ;  and,  as  the  testator  left  it  to 
the  discretion  of  his  executors  when  to  sell  the  real 
estate,  it  may  be  fairly  inferred  that  the  word  "  prof- 
its "  was  used  by  the  testator  with  reference  to  such 
rents  as  might  be  received  by  the  executors  from  the 
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real  estate  during  the  life  of  his  wife.  Indeed,  it 
seems  to  us  that  the  meaning  of  these  terms,  in  the 
connection  used,  is  too  clear  to  require  construction. 
Certainly  the  words  used  are  apt  to  express  an  intent 
by  the  testator,  if  entertained  by  him,  to  give  to  her 
the  use  and  income  of  his  estate,  real  and  personal, 
and  that  alone  ;  and  it  may  be  worthy  of  note  that 
the  Supreme  Court,  in  construing  the  will,  used  the 
phrase  "income  and  profits"  as  synonymous  with 
"  use  and  income." 

Second.  We  find  no  evidence  in  the  remaining  pro- 
visions of  the  will,  nor  in  the  surrounding  circum- 
stances, from  which  it  may  be  inferred  that  the  testator 
intended  to  give  his  wife  any  sum  greater  than  the 
annual  income  or  interest  and  the  rents  of  his  estate. 

Third.  Since  there  is  nothing  in  the  terms  of  the 
will  itself  nor  the  surrounding  circumstances  indicat- 
ing any  specific  intent  on  the  part  of  the  testator 
that  his  widow  should  receive  the  increase  in  the  value 
of  his  estate  during  her  lifetime,  the  claim  of  her 
personal  representatives,  if  any,  must  be  based  upon 
the  legal  proposition  that  the  advance  or  increase  in 
value  of  the  estate  or  of  the  securities,  under  the  cir- 
cumstances here  disclosed,  belonged  to  her  as  life- 
tenant,  without  reference  to  any  specific  intent  on 
the  part  of  the  testator  to  give  her  the  same.  This 
proposition,  we  think,  cannot  be  successfully  main- 
tained. This  very  question  has  been  repeatedly  be- 
fore the  courts,  and  it  is  now  settled  by  numerous 
and  authoritative  adjudications.  The  rule,  as  settled, 
may  be  stated  broadly  to  be  that  an  increase  from 
natural  causes  in  the  value  of  real  and  personal  estate 
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heild  as  an  investment  does  not  constitute  profits,  and 
go  to  the  life-tenant,  but  such  increase  becomes  prin- 
cipal, and  goes  to  the  remainder-men.  In  Matter  of 
Gerry,  103.  iV".  JT.  450,  a  case  much  in  point,  the 
court  say :  "  The  theory  of  the  will  did  not  contem- 
plate any  traffic  in  securities  by  the  trustees,  but  a 
permanent  investment  in  interest-bearing  obligations, 
subject  to  be  sold  or  exchanged  when  the  exigencies 
of  the  trust  required  it  to  be  done."  And  the  court 
adds :  "  If  the  will  had  required  the  trustees  to  invest 
in  real  estate,  the  rents,  incomes,  and  profits  of  which 
were  made  payable  to  the  life-tenant,  with  a  remain- 
der over,  it  cannot  be  questioned  but  that  any  in- 
crease in  the  value  of  the  lands  from  natural  causes 
would  have  been  an  accretion,  and  inured  to  the 
benefit  of  the  remainder-men."  Perry,  Trusts,  §  545, 
p.  486 ;  Cogswell  v.  Cogswell,  2  JEdw.  Ch.  231,  440. 
*^  And  we  cannot  see  any  difference  in  principle  be- 
tween this  [an  increase  in  value  of  securities]  and 
the  one  supposed,  [an  increase  in  value  of  real  es- 
tate.]" The  court  further  says:  "The  question 
here  presented  was  up  in  the  case  of  Townsend  v. 
U.  S.  Trust  Co.,  3  Bed/.  222 ;  Whitney  v.  Phoenix,  4 
Bed/.  180,  before  the  Surrogate  of  New  York,  and  it 
was  there  held  that  an  enhancement  of  the  value  of 
United  States  bonds,  held  in  trust,  went  to  the 
remainder-men,  and  not  the  legatee  for  life.  These 
decisions  accord  with  our  views."  See,  also,  Clark- 
son  V.  Clarkson,  18  Barb.  646 ;  Scovel  v.  Roosevelt, 
5  Bedf.  121 ;  Matter  of  Pollock,  3  Bedf.  114 ;  Matter 
of  Kernochan,  104  JS^.  T.  618. 
Finally.  If  the  term  "  profits "  could,  in  view  of 
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the  law,  be  held  to  include  the  dilffierence  between 
the  inventoried  value  of  these  securities  in  1882  and 
the  price  for  which  they  were  sold  after  the  death  of 
Mrs.  Hartshorn,  in  1890,  still  she  would  not  be  en- 
titled to  the  profits  as  such,  since  there  was  no  sale 
or  realization  during  her  lifetime.  It  is  well  settled 
that  until  the  securities  are  actually  sold  and  the 
transaction  completed,  there  are  no  profits.  Increase 
in  value  becomes  profit  only  when  realized  by  sale ; 
and  in  this  case,  there  having  been  no  actual  realiza- 
tion or  receipt  of  profit  during  the  life  of  Mrs.  Harts- 
horn, neither  she  nor  her  personal  representatives 
are  entitled  to  it.  Jennery  v.  Olmstead,  36  Hun  536, 
affirmed  105  iV^  JT.  654.  It  follows  that  the  increase 
in  the  value  of  these  securities  must  be  held  to  be- 
long to  the  principal,  and  be  distributed  as  a  portion 
of  the  same. 

The  third  and  remaining  question  is:  Are  the 
grandchildren  of  testator's  deceased  sister,  namely, 
Willard  Brooks,  Walter  Brooks,  and  Belle  Smith, 
entitled  to  share  as  heirs  at  law  in  that  portion  of 
testator's  real  estate  as  to  which,  according  to  the 
decision  of  the  Supreme  Court,  the  testator  died  in- 
testate ;  or  must  the  entire  estate,  real  and  personal, 
be  distributed  as  personalty  to  the  widow  and  next  of 
kin  of  said  deceased  ?  After  the  death  of  his  widow, 
the  testator,  by  his  will,  gives  certain  legacies  to  the 
different  persons  therein  named,  and  finally  of  the 
entire  remainder  of  his  estate  he  gives,  devises,  and 
bequeaths  one  half  to  the  Troy  Orphan  Asylum,  and 
the  other  half  to  the  trustees  of  the  Troy  Conference. 
Shortly  after  the  death  of  the  testator  the  executors 
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brought  suit  against  the  widow,  legatees  named  in 
the  will,  the  heirs  at  law  and  next  of  kin  of  said  de- 
ceased, for  the  construction  of  said  will,  and  all  par- 
ties appeared  and  answered.  The  executors  alleged 
in  their  complaint  that  they  were  advised  that  cer- 
tain provisions  of  said  will  for  the  benefit  of  the  Troy 
Orphan  Asylum  and  Troy  Conference  were,  under 
the  facts  stated  by  them,  invalid  under  the  laws  of 
this  state,  and  asked  the  judgment  of  the  court  there- 
on. The  court  held  and  decided  that  the  gifts  to  the 
Troy  Orphan  Asylum  and  the  Troy  Conference,  so 
far  as  they  exceeded  one  half  of  the  testator's  estate, 
were  prohibited  by  law,  and  were  void ;  and  that  as 
to  the  remainder  of  the  estate  the  testator  died  in- 
testate, and  the  same  must  be  distributed  according 
to  the  laws  of  distribution  applicable  to  cases  of 
intestacy.  The  court  further  held  and  decided  (the 
question  having  been  directjy  raised  by  the  plead- 
ings) that  "  said  will  provided  for  the  conversion  by 
the  executors  of  the  real  estate  left  by  the  testator 
into  personal  property,  and  that  the  whole  estate 
must  be  considered  to  be  and  be  treated  as  personal 
property."  And  the  judgment  in  the  case  provided, 
in  terms,  "  that  such  excess  belongs  to  the  widow,  said 
Nancy  A.  Vedder,  and  the  next  of  kin  of  said  Nicholas 
S.  Vedder,  to  be  divided  among  them  in  the  manner 
provided  in  the  statute  regulating  the  distribution  of 
personal  property  among  the  widow  and  next  of  kin, 
as  in  case  of  intestacy." 

The  testator  left  no  children,  but  nephews  and 
nieces,  and  the  grandnephews  and  grandniece  above 
named.     The  right  of  these  grandnephews  and  the 


666    CASES  IN  THE  SURROGATES'  COURTS. 

ICATTEB  OF  VEDDBB. 

grandniece  to  a  portion  of  the  testator's  estate  is  now 
only  in  question.  As  to  the  personal  property  of  the 
deceased  these  grandnephews  and  grandniece  have 
no  claim,  (2  Eev.  St^  p.  97,  §  75,  subd.  11,)  but  of 
the  real  estate  they  would  ordinarily  take  their  por- 
tions with  the  nephews  and  nieces  as  heirs  at  law  in 
case  of  intestacy,  (Id.,  §  75,  subds.  8,  9.)  It  is  con- 
ceded that  the  testator  left  sufficient  personal  pro- 
perty to  pay  all  his  debts  and  legacies,  including  the 
portion  of  the  estate  to  which  the  Troy  Orphan  Asy- 
lum and  the  Troy  Conference  are  by  law  entitled.  It  is 
insisted  by  the  counsel  for  the  said  heirs  at  law  that,  as 
the  testator  died  intestate  as  to  the  remainder  of  his 
property,  after  payment  of  debts  and  legacies,  a  con- 
siderable portion  of  which  is  real  estate,  and  as  a  large 
portion  of  that  remaining  to  be  distributed  upon  this 
accounting  is  the  proceeds  of  the  sale  of  real  estate, 
the  heirs  at  law  are  entitled  to  share  in  the  distribution 
of  the  proceeds  of  said  real  estate.  And  it  was  fur- 
ther insisted  by  said  counsel  that,  notwithstanding 
the  court  held  by  its  judgment  that  by  reason  of  the 
power  of  sale  to  the  executors  the  whole  estate  left 
by  the  testator  became  converted  into  personalty, 
yet  such  conversion  into  personalty,  was  only  for 
the  purpose  of  the  will ;  and  that,  if  any  estate  or 
interest  in  the  fund  arising  from  the  sale  is  not  le- 
gally and  effectually  disposed  of  by  the  will,  there 
is  a  resulting  trust  or  interest  in  favor  of  the  heirs  at 
law.  In  other  words,  the  claim  is  that  it  is  settled 
as  a  matter  of  law  that,  where  there  is  a  partial 
failure  of  the  objects  of  the  conversion,  the  undis- 
posed portion  of  the  surplus,  where  it  is  real  estate, 
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will  result  to  the  heirs,  and  that  this  is  always  so 
where  there  is  no  "  out  and  out  conversion,"  such  as 
follows  a  peremptory  direction  to  the  executor  to  sell ; 
and  a  number  of  authorities  are  cited  in  support  of 
such  position.  We  are  inclined  to  think,  although 
the  earlier  authorities  are  not  altogether  uniform, 
that  the  later  authorities  support  this  contention  of 
the  counsel  for  the  grandnephews  and  grandniece  of 
the  testator. 

In  the  case  of  Chamberlain  v.  Taylor,  105  iV.  T. 
185,  Judge  RuoER,  speaking  for  the  court,  says: 
"  The  legal  right  of  an  heir  to  the  real  property  of  a 
deceased  person  cannot  be  defeated  except  by  a  valid 
devise  of  the  property  to  another ;  and,  although  a 
testator  may  have  intended  a  conversion  of  his  real 
estate,  this  does  not  affect  the  transfer  of  title  unless 
the  intention  is  manifested  in  the  mode  and  language 
required  by  the  statute.*'  And  the  learned  judge 
adds :  "  The  authority  given  the  executor  to  sell  the 
real  estate  did  not  work  an  equitable  conversion,  as 
there  was  no  necessity  for  such  conversion  to  satisfy 
the  valid  provisions  of  the  will." 

But  the  heirs  at  law  (grandnephews  and  grand- 
niece)  have  not  overcome  the  chief  obstacle  to  their 
recovery.  Let  it  be  conceded  that  the  equitable  con- 
version of  the  estate  was  only  for  the  purposes  of  the 
will,  and  that  its  purposes  have  all  been  met  without 
recourse  to  the  real  estate,  and  that  said  heirs  at  law 
are  entitled  to  share  therein  under  the  laws  of  de- 
scent, there  still  remains  the  judgment  of  the  Supreme 
Court  construing  said  will,  to  which  the  heirs  at  law 
and  next  of  kin  were  parties,  where  the  issues  were 
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specifically  and  definitely  framed  to  obtain  a  decision 
from  the  court  upon  the  very  question  raised  here. 

It  is  not  contended  by  the  counsel  for  the  heirs 
that  the  court  did  not  have  jurisdiction  of  the  subject- 
matter  and  of  the  parties ;  in  other  words,  that  the 
executor  was  not  authorized  to  seek  the  direction  of 
the  .court  as  to  the  construction  of  the  will  or  of  the 
several  provisions  of  the  will  as  to  which  question  was 
raised  by  the  pleadings.  But  it  is  insisted  by  the 
learned  counsel  for  the  heirs  that,  "  so  far  as  the  suit 
or  action  asked  the  court  to  decide  as  to  whether 
that  portion  of  the  estate  as  to  which  the  will  was 
ineffectual  went  to  the  heirs  at  law  or  next  of  kin,  it 
went  beyond  *the  proper  object  and  scope  of  such 
suit;'  and  any  adjudication  upon  the  question  was, 
therefore,  not  binding  upon  the  parties  in  a  proceed- 
ing like  this,  to  determine  who  is  entitled  to  the  real 
estate  now  in  the  hands  of  the  executors,  and  remain- 
ing for  distribution."  Numerous  authorities  are  cited, 
holding,  in  effect,  that  the  rights  and  interests  of 
parties  to  actions  which  were  not  the  proper  subject- 
matter  of  such  action  or  within  its  scope  and  object 
are  not  conclusively  disposed  of  by  the  judgments 
therein.  Rathbone  v.  Hooney,  58  iNT.  JT.  463 ;  Out- 
ram  V.  Morehood,  3  East,  346,  357.  We  do  not 
think  that  doctrine  applies  here.  It  was  within  the 
"proper  object,  purpose,  and  scope"  of  the  action  for 
the  construction  of  the  will  that  the  executors  should 
have  determined — Firsts  if  there  was  any  portion  of 
the  estate  as  to  which  the  testator  died  intestate; 
secondly y  (as  it  was  the  right  at  least,  if  not  the  duty, 
of  the  executor  under  the  power  of  sale  to  convert 
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the  real  estate  into  money  for  the  purposes  of  their 
trust,)  to  obtain  the  direction  of  the  court  as  to  what 
ultimate  disposition  should  be  made  of  the  proceeds 
after  the  death  of  the  widow.  This  was  a  question 
proper  to  be  raised  and  decided  by  the  court  to  en- 
able the  executors  to  perform  their  duty.  It  was 
answered  by  the  court,  whether  right  or  wrong,  (pre- 
sumptively it  was  right,  since  no  appeal  was  taken 
by  the  heirs,)  that  the  whole  property,  real  and  per- 
sonal, was,  under  the  terms  of  the  will,  converted 
into  personalty ;  and  that  the  whole  of  that  portion 
as  to  which  the  testator  died  intestate  must  be  dis- 
tributed among  the  widow  and  next  of  kin  as  personal 
property,  under  the  statute  of  distribution. 

The  decisions  are  ample  that  such  an  adjudication, 
made  in  the  construction  of  a  will,  is  binding  upon 
all  parties, in  any  litigation  which  may  thereafter 
arise  between  any  of  them  concerning  any  of  the  pro- 
visions of  the  will  directly  passed  upon  in  construing 
the  same. 

The  general  rule  is  well  settled  that  a  final  judg- 
ment or  decree  of  a  court  of  competent  jurisdiction  is 
conclusive  in  every  other  suit  between  the  same  pap- 
ties  as  to  all  matters  and  questions  therein  properly 
determined,  or  which  might  or  ought  to  have  been 
determined  therein.  Doty  v.  Brown,  4  N.  Y.  71 ; 
Demarest  v.  Darg,  32  N.  Y.  287 ;  Brown  v.  Mayor, 
66  N.  Y.  391 ;  Chamberlain  v.  Taylor,  105  K  Y. 
185 ;  Leavitt  v.  Wolcott,  95  N.  Y.  222 ;  Chamber- 
lain v.  Chamberlain,  43  N.  Y.  424.  Also  that  infants 
represented  by  a  guardian  ad  litem  are  bound  to  the 
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same  extent  as  adults.  Walsh  v.  Walsh,  116  Mass. 
377 ;  Mutual  life  Ins.  Co.  v.  Schwaner,  36  Hun  373. 

That  this  rule  applies  to  this  case  we  think  there 
can  be  no  doubt.  If  so,  the  grandnephews  and 
grandniece  of  testator  are,  much  as  we  must  regret 
the  result,  excluded  from  all  participation  in  the 
fund  solely  by  reason  of  the  judgment  in  the  suit  for 
the  construction  of  the  will.  Let  it  be  conceded  that 
they,  as  heirs  at  law  of  testator,  immediately  upon 
his  death  took,  under  the  law,  title  as  tenants  in  com- 
mon with  the  nephews .  and  nieces  to  that  portion  of 
the  real  estate  as  to  which  the  testator  died  intestate, 
the  fact  still  remains  that  a  suit  was  properly  brought, 
in  which  they  were  parties,  and  in  which  the  question 
was  squarely  presented  as  to  whether  any  portion  of 
the  estate  as  to  which  the  testator  died  intestate 
should,  upon  a  proper  application  of  the  rules  of  law 
applicable  to  the  construction  of  the  terms  of  the 
will,  go  to  the  heirs  at  law ;  and  the  court  decided 
that  the  whole  estate  was  by  the  terms  of  the  will,  un- 
der the  circumstances,  equitably  converted  into  per- 
sonalty, and  must  go  to  the  widow  and  next  of  kin, 
and  not  the  heirs  at  law. 

The  application  of  the  doctrine  of  res  adjudicata 
to  cases  involving  the  construction  of  wills  is  not  a 
matter  of  reasoning  alone.  In  the  case  of  Chamber- 
lain V.  Taylor,  105  N.  JT.,  stijyray  which  was  an  ac- 
tion of  ejectment  from  certain  real  estate  which  had 
passed  under  a  will,  the  construction  of  which  had 
been  determined  by  the  court  between  the  sanie 
parties  in  a  former  action,  brought  especially  for  tliat 
purpose,  (Chamberlain   v.   Chamberlain,   43  i\r.    T. 
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424,)  the  court  say  in  substance  that,  as  all  the  par- 
ties to  this  suit  (ejectment)  were  before  the  court 
when  the  will  under  which  the  real  estate  passed  was 
construed,  either  party  can  now  be  heard,  whether 
the  ejectment  was  right  or  wrong,  to  call  in  question 
the  construction  then  given  to  the  provisions  of  the 
will.  See,  also,  cases  of  Leavitt  v.  Wolcott,  supra; 
Bowers  v.  Smith,  10  Paige,  193.  The  case  of  Bow- 
ers v.  Smith  holds  that,  although  the  decision  of  legal 
questions,  such  as  title  to  real  estate  in  construction 
of  wills,  belongs  exclusively  to  courts  of  law,  yet 
such  questions  may,  when  they  incidentally  arise,  or 
where  the  court  has  obtained  jurisdiction  for  some 
other  purpose,  be  conclusively  determined  upon  the 
construction  of  wills  in  a  court  of  equity.  The  case 
of  Demarest  v.  Darg,  supraj  holds  that  the  rule  of  res 
adjudicata  applies,  although  the  adverse  parties  were 
nominally  defendants  in  suit  in  equity;  since  they 
have  in  such  suit  ample  opportunity  to  assert  their 
rights  not  only  as  against  the  plaintiffs,  (executors,) 
but  against  each  other.  These  considerations  lead  to 
a  denial  of  the  right  of  the  grandnephews  and  grand* 
niece,  as  heirs  at  law  of  said  deceased,  to  participate 
in  the  distribution  of  the  fund. 

Let  a  decree  be  prepared  and  submitted  in  accord- 
ance with  the  views  herein  expressed. 
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Wbstchbstbb  County. — Hon.  Owek  T.  Coffin, 

Surrogate. — June,  1891. 

Matter  of  Butler. 

In  the  matter  of  the  judicial  settlement  of  the  ac- 
count of  Charles  C.  Lloyd  and  Edward  B. 
Butler,  as  executors  of  the  will  of  Charles  H. 
Butler,  deceased. 

A  Toucher  in  proper  form  filed  by  an  ezecator,  to  support  an  alleged  pay* 
ment,  may  be  impeached  by  showing  that  a  portion  only  of  the  amount 
therein  stated  has  been  paid,  and  the  validity  of  the  voucher  cannot 
be  sustained  by  showing  that  in  fact  the  executor  is  liable  for  the 
remainder  of  the  sum  therein  stated. 

Adelaide  L.  Butler,  the  widow  of  testator,  ob- 
jected to  a  voucher  for  ^3,566.87  for  a  counsel  fee 
paid  to  S.  F.  Kneeland  upon  the  ground  that  the 
evidence  showed  that  of  this  amount  only  $650  had 
been  paid  by  the  executors. 

Enbbland,  Strwabt  &  EpSTsnr, /or  t?te  executors, 

Fbobt  a  Manskb,  Calvin  Fbost  of  counaelf  for  reeiduary  legaiee, 

C.  W.  HoBTON, /or  special  guardian. 

The  Surrogate. — ^The  account  shows  that  this 
estate  was  of  the  value  of  nearly  $300,000,  and  it 
•  was  to  be  expected  that  any  competent  counsel  who 
advised  and  assisted  the  executors  in  the  discharge  of 
their  duties  should  be  suitably  rewarded  for  his  sejv 
vices.     Much  testimony  has  been  taken  in  regard  to 
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their  value,  but  as  the  matter  stands  it  does  not  seem 
necessary  for  the  court  to  enter  upon  the  unpleasant 
and  imsatisfying  task  of  fixing  such  value,  nor  of 
determining  whether  certain  of  the  items  are  properly 
chargeable  to  the  executors.  Ordinarily,  when  a 
duly  verified  account  has  been  presented  with  proper 
vouchers  for  credits  claimed,  it  is  all  that  can  be  re- 
quired of  the  accounting  party.  If,  however,  an  item 
be  objected  to  for  which  there  is  a  proper  voucher, 
the  voucher  may  be  assailed  by  the  objector.  He 
may  show  that  the  signature  thereto  is  forged ;  that 
the  amount  it  represents  was  not  due  to  him  who  ex- 
ecuted it ;  that  it  has  not,  in  fact,  been  paid,  or  that 
only  a  portion  of  it  has  been  paid.  In  short,  he  may 
impeach  the  voucher.  Among  the  numerous  cases 
on  this  subject,  reference  is  made  to  Metzger  v.  Metz- 
ger,  1  Bradf.  265 ;  Clock  v.  Chadeagne,  10  Hun  97 ; 
Swenarton  v.  Hancock,  22  Hun  43 ;  Austin  v.  Munro, 
47  N.  T.  360;  Budlong  v.  Clemens,  3  Dem.  145; 
Matter  of  Collyer,  1  Conn.  Surr.  Hep.  546 ;  Matter  of 
Casey,  6  If.  Y.  Supp.  608 ;  and  see  section  2733  of 
the  Code.  In  this  case  the  voucher  has  been  success- 
fully  impeached.  It  repreaents,  and  they  swear  in 
the  affidavit  annexed  to  the  account,  that  the  execu- 
tors have  paid  to  counsel  for  services  rendered,  and 
for  which  they  ask  to  be  allowed,  as  expenses  paid 
by  them  in  the  discharge,  of  their  official  duties, 
the  sum  of  upwards  of  $3,500,  when  the  proof  is 
that  they  had  so  paid  only  $650.  They  can  be 
allowed  only  what  they  have  actually  paid,  and  not 
what  they  may  be  liable  to  pay.  If  they  were  to 
be   allowed  the  larger  sum,  it  is  possible  they  might 
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never  pay  the  difference,  and  so  gain  it  to  them- 
selves from  the  estate.  This  cannot  be  permitted. 
As  has  often  been  remarked  in  like  cases,  this  is  not 
a  question  as  between  client  and  counsel,  but  as 
between  the  executors  and  the  estate.  The  im- 
peachment of  the  voucher  and  of  the  affidavit  veri- 
fying the  account  is  not  understood  to  be  based  upon 
any  charge  of  fraud  on  the  part  of  the  executors  or 
their  counsel,  but  rather  upon  a  misapprehension  by 
them  of  the  law  on  the  subject.  The  item  objected 
to  must  be  reduced  to  the  amount  actually  paid.  The 
executors  will  be  allowed  costs  as  if  there  had  been 
no  contest,  to  be  adjusted,  and  the  contestant  will  be 
allowed  costs  of  the  contest,  in  like  manner  to  be  ad- 
justed. 


Westchester  County.— Hok.  OWEN  T.  COFFIN, 

Subrogate. — June,  1891. 

Matter  op  Strong. 

In  the  matter  of  the  application  for  the  probate  of  the 

will  of  Eliza  Strong,  deceased. 

Where  one  witness  to  a  will,  at  the  request  of  the  other  witness  who  is  pre^ 
vented  from  signing  by  physical  disability,  signs  the  name  of  that 
witness  to  the  will,  this  is  a  sufficient  signature  to  comply  with  the 
statute.    (4  R.  S.,  8th.  ed.,  p.  2547,  §  40,  subd.  4.) 

Application  by  Edward  Strong,  executor,  for  the 
probate  of  the  will  of  Eliza  Strong,  deceased. 
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Darius  A.  Secor  was  a  witness  to  the  will  of  de- 
ceased^ and  at  request  of  testatrix  and  in  her  presence 
signed  his  own  name  as  witness^  and  at  the  request  of 
his  wife,  Sarah  Secor,  who  was  requested  also  by  tes- 
tatrix to  sign  as  a  witness,  but  who  was  incapacitated 
from  writing  by  reason  of  a  felon  on  her  hand,  signed 
her  name  also.  After  the  death  of  testatrix,  Mrs. 
Secor  caused  her  name  as  written  by  her  husband  to 
be  erased,  and  she  then  signed  her  name  in  place 
thereof. 

A.  B.  Dtbtt, /or  executor. 

John  F.  Lambdbn, /or  contettant. 

The  Surrogate. — The  question  as  to  whether  the 
alleged  will  was  sufficiently  executed  according  to 
the  requirements  of  our  statute  on  the  subject,  inas- 
much  as  the  names  of  both  witnesses  were  written 
solely  by  one  of  them,  is  alone  presented  for  adjudi- 
cation. In  this  respect  it  will  be  seen  that,  while  the 
statute  requires  that  the  will  shall  be  "  subscribed  " 
by  the  testator  at  the  end  of  the  will,  it  also  provides 
that  ^'  there  shall  be  at  least  two  attesting  witnesses^ 
each  of  whom  shall  sign  his  name  as  a  witness  at  the 
end  of  the  will  at  the  request  of  the  testator."  Thus 
there  is  a  change  from  the  word  "  subscribed,"  as  ap- 
plied to  the  act  of  the  testator,  to  the  words  "  sign 
his  name,"  as  applied  to  the  act  required  of  the  wit- 
nesses. Whether  it  was  intended  by  the  legislature 
to  treat  the  words  "  subscribe "  and  "  sign  "  as  sy- 
nonymous is  fairly  open  to  question.  If  it  did  not  so 
intend,  why  did  it  not  use  the  same  word  in  each  in- 
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stance?  The  word  ** subscribe,"  occordiog  to  the 
best  lexicographers,  is  to  write  underneath,  while 
"  sign  "  is  defined,  to  affix  a  signature  to.  And  it  was 
held  in  the  English  courte  that  the  word  "  sign,"  a^ 
used  in  the  statute  of  frauds,  was  sufficiently  complied 
with  if  the  party  wrote  his  name  on  the  paper  in  any 
place,  so  that  if  even  he  commenced  by  writing,  **  I, 
John  Jones,"  and  wrote  his  name  in  no  other  place, 
it  was  held  a  sufficient  signing  within  the  statute ; 
but  the  word  "  subscribe  "  clearly  means  a  writing  at 
the  end  or  foot.  And,  while  they  have  given  a  very 
liberal,  if  not  loose,  construction  of  the  word  *•'  sign," 
in  so  far  as  the  statute  of  frauds  affecting  contracts 
was  concerned,  yet  in  case  of  wills,  where  the  wit- 
nesses are  required  to  subscribe  as  such,  they  exacted 
some  physical  act  to  be  done  by  the  witnesses,  either 
by  writing  their  own  names  or  making  their  marks. 
Moore  v.  King,  3  Curt  JEcc.  243;  1  Jarm.  Wills, 
(Rand.  &  T.  Ed.)  215.  But  that  statute  expressly 
permitted  the  signature  of  the  testator  to  a  will  to  be 
made  by  some  other  person  in  his  presence  and  by  his 
direction.  1  Rev.  Laws.,  p.  364,  allowed  the  same 
thing.  Under  these  statutes  it  was  held  that  the 
signature  of  the  testator  or  of  the  witnesses  by  making 
a  mark  was  sufficient.  Baker  v.  Dening,  8  AdoL  <k 
E,  94 ;  Jackson  v.  Van  Dusen,  5  Johns.  144.  Many 
other  and  more  recent  cases  establish  the  same  prin- 
ciple. 

But  the  question  still  remains ;  is  the  name  of  one 
or  each  of  the  witnesses,  written  by  another,  a  suffi- 
cient compliance  with  the  requirement  of  the  statute  ? 
In  Goods  of  John  White,  2  Notes  Cas.  Adm.  &  Ecc. 
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461,  it  appeared  that  a  husband,  a  witness,  signed  not 
only  his  own  name,  but  also  that  of  his  wife,  the  other 
witness.  There  was  no  evidence  that  the  wife  had, 
in  fact,  become  a  party  to  the  subscription,  and  the 
execution  was  held  to  be  insufficient.  Here,  however, 
the  wife  was  present  as  a  witness,  and,  because  of  her 
temporary  disability  to  write  her  name,  requested  her 
husband  to  write  it  for  her,  which  he  did.  All  this 
occurred  at  the  time  of  the  execution  of  the  will  by 
the  testatrix  and  in  her  presence,  and  although  the 
latter  did  not  also  request  the  husband  to  write  the 
wife's  name,  yet  by  her  silence  she  sanctioned  the 
act.  Surrogate  Bbadford,  eminent  for  learning  and 
industry,  seems  to  have  inclined  to  the  opinion  that 
an  attesting  witness  must  take  some  physical  part  in 
the  act  of  signing,  in  order  to  a  compliance  with  the 
statutory  requirement  of  signing  his  name.  Camp- 
bell V.  Logan,  2  Bradf.  Sur.  90-97;  Meehan  v. 
Bourke,  Id.  385-392.  This  is  probably  in  accord 
with  the  tenor  of  English  decisions  on  the  subject, 
with  some  few  exceptions. 

But  while  the  precise  question  has  not,  so  far  as 
known,  been  determined  by  the  courts  of  this  state, 
yet  in  some  of  our  sister  states  a  subscription  by  a 
witness  in  the  manner  it  was  done  in  this  instance 
has  been  held  sufficient.  In  Massi'ichusetts,  in  the 
case  of  Chase  v.  Kittridge,  11  Allen,  49-59,  Gray,  J., 
says :  "  A  subscription  of  the  name  or  mark  of  a  wit- 
ness  by  another  person  in  the  presence  of  himself  and 
the  testator  might  possibly  be  a  literal  compliance 
with  the  statute,  but,  not  being  in  the  handwriting 
of  the  witness,  would  create  no  presumption  of  a  law- 

VoL.  n.— 37 
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f ul  execution  and  attestation,  without  affirmative  evi- 
dence that  it  was  so  made."  Here  we  have  such 
affirmative  evidence.  See,  also,  Horton  v,  Johnson, 
18  Oa.  396.  In  Upchurch  v.  Upchurch,  16  B.  Man. 
102,  and  in  Jesse  v.  Parker,  6  Graft  57,  it  was  ex- 
pressly held  that  such  a  signing  of  the  witness's  name 
as  occurred  in  this  instance  was  a  sufficient  execution 
under  a  similar  statute.  In  the  latter  case  we  have 
presented  the  singular  fact  of  a  will  being  sustained 
where  the  body  of  the  will,  the  name  of  the  testator, 
and  of  the  three  witnesses  required  in  that  state,  were 
all  in  the  handwriting  of  one  person.  As  was  well 
said  in  that  case  :  "  Where  the  attestation  is  by  mark, 
the  validity  of  such  an  attestation  does  not  depend 
upon  the  fact  of  the  witness  making  his  mark,  or 
doing  some  manual  act  in  connection  with  the  signa- 
ture, but  upon  the  signing  of  the  name  of  the  witness 
by  his  authority." 

The  maxim,  qui  fadt  per  alium  facit  per  «e,  has, 
doubtless,  its  limitations ;  but  it  is  difficult  to  discover 
why  it  is  not  applicable  here.  The  frauds  in  the  ex- 
ecution of  wills  which  the  statute  was  designed  to 
guard  against  will  in  no  way  be  facilitated  by  the 
sanctioning  of  this  mode  of  execution.  Still,  where 
we  consider  that  the  art  of  writing  is  so  common  that 
there  can  be  little  trouble  in  finding  witnesses  who 
can  write  their  names,  it  is  desirable  that  wills  should 
be  witnessed  by  such  persons,  especially  in  view 
of  the  fact  that  should  they  make  their  mark,  or 
sign  by  the  hand  of  another,  and  they  should  pre- 
decease the  testator,  there  would  be  no  possibility  of 
proving  their  handwriting,  and  then  the  will  could 
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Hot  be  admitted  to  probate,  unless  other  persons 
should  chance  to  be  present  who  could  testify  to  the 
facts ;  for  the  statute  provides  that,  in  case  the  wit- 
nesses be  dead,  the  will  may  be  established  by  proof 
of  the  handwriting  of  the  testator  and  of  the  sub- 
scribing witnesses.  Code,  §2620.  At  first  my  im- 
pression was  that  the  execution  of  this  will  was 
insufficient,  but  a  further  examination  of  authorities 
and  subsequent  reflection  have  led  to  a  different  con- 
tusion. It  is  therefore  held  to  be  a  valid  will,  in  so 
far  as  its  execution  is  concerned. 


<^»^» 


Rensselaeb  County. — Hon.  JAMES  LANSING, 

Subrogate. — June,  1891. 

Matter  op  Williams. 

In  the  matter  of  the  application  for  the  probate  of  the 
will  q/'RoxALANA  Williams,  deceased. 

Before  sabscribing  her  will  testatrix  declared  in  the  presence  of  the  wit- 
nesses that  it  was  her  last  will  and  testament  and  requested  them  to 
sign  the  same  as  witnesses.  Testatrix  immediately  thereupon  signed 
her  name  to  the  will,  and  the  witnesses,  as  soon  as  she  had  subscribed 
her  name,  signed  the  will  in  her  presence,  as  witnesses.    Held^  that 

• '  this  was  a  compliance  with  the  statutory  requirements  as  regards  the 
execution  of  a  will.    2  R.  S.,  p.  63,  §  40. 

On  a  contested  application  for  the  probate  of  a  will  the  question  was 
ndsed  as  to  the  genuineness  of  the  signature  of  testatrix.  The 
name  of  testatrix  at  the  commencement  of  the  will,  in  the  at* 
testation  clause  and  signature,  was  written  *'Roxy  Lany  Williams." 
The  contestants  introduced  in  evidence  papers,  executed  by  testa- 
trix at  about  the  time  of  the  execution  of  the  will,  to  which  testatrix 
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signed  her  name  as  *^  RozaUna  Williams,"  and  Ihere  was  evidence  also 
that  since  the  execution  of  the  will  testatrix  had  denied  that  she  had 
made  a  will.  The  name  was  usually  written  in  one  word  **  Roxalana," 
but  it  appeared  that  she  had  on  one  or  more  occasions  signed  her  name 
"Boxa  L.  Williams,"  and  her  silver  spoons  and  pillow  cases  were 
marked  "R.  L.  W."  and  ''R.  L.  H."  In  her  will  she  gave  certain 
spoons  marlced  **  R.  L.  H."  to  one  of  the  legatees. 

Proponents  also  produced  several  papers  signed  by  testatrix  many  yean 
before  her  death  to  which  her  christian  name  was  signed,  ''Roxa 
Lany,"  and  **  Roxa  L.,"  and  also  a  deed  from  her  brother  in  which 
she  was  named  as  grantee  as  "  Roxa  L.  Williams."  A  number  of  ex- 
perts were  called  on  both  sides,  but  the  greater  number  testified  that 
the  signature  of  the  will  was  genuine.  The  positive  testimony  also  of 
the  two  witnesses  to  the  will  showed  that  they  saw  testatrix  affix  her 
signature  to  the  will.  Held,  that  the  will  should  be  admitted  to  pro- 
bate as  the  signature  was  shown  to  be  genuine. 

It  was  shown  that  testatrix  was  about  eighty-two  years  of  age,  was  quite 
deaf  and  somewhat  feeble  in  health.  The  memorandum  for  the  will 
was  prepared  by  the  principal  beneficiary  without  the  presence  or 
knowledge  of  any  other  person,  so  far  as  appears.  There  had  existed 
between  testatrix  and  the  beneficiary  the  most  tender  relations,  exist- 
ing for  years,  amounting  almost  to  those  between  mother  and  daughter, 
and  growing  closer  as  time  progressed.  The  said  beneficiary  was  not 
a  relative  either  by  blood  or  affinity.  The  blood  relatives,  heirs  at  law 
and  next  of  kin  of  the  deceased  were  not  mentioned  in  the  will,  although 
deceased  had  frequently  said  she  expected  a  portion  of  the  property  to 
go  to  them.  These  circumstances,  it  was  claimed  by  contestants,  es- 
tablished that  the  alleged  will  was  the  result  of  moral  coercion  amount- 
ing to  fraud.  Held,  that  there  was  not  sufficient  proof  of  undue 
influence. 

Undue  influence  must  be  an  influence  exercised  by  coercion,  imposition  or 
fraud,  and  not  such  as  arises  from  gratitude,  affection  or  esteem,  and 
its  exertion  upon  the  very  act  charged  to  have  been  effected  by  it 
must  be  proved.  It  will  not  be  inferred  from  interest  and  oppor- 
tunity, and  if  on  the  other  hand  there  is  adduced  proof  of  capacity, 
mature  deliberation,  settled  purpose  and  absence  of  fraud  and  imposi- 
tion, the  will  must  be  deemed  to  be  the  exercise  of  personal  right  and 
be  respected  accordingly. 

If  an  aged  and  infirm  testatrix  was  at  the  time  of  the  execution  of  a  will, 
of  sound  mind  and  memory,  was  able  to  know  and  retain  in  her  mind 
the  value  and  extent  of  her  property,  and  those  who  were  or  might  be 
the  proper  objects  of  her  bounty,  and  to  choose  intelligently  between 
them,  and  uninfluenced  by  fraud  did  so  choose,  then  whatever  her  age 
or  infirmities  or  however  completely  she  excluded  her  blood  relatives 
from  participation  in  her  l)ounty,  or  however  intimate  her  relations 
may  have  been  with  the  principal  beneficiary,  or  however  great  may 
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have  been  the  iafluence  of  that  beneficiary  as  the  result  of  kind  offices 
and  considerate  treatment  of  deceased,  the  will  made  by  her  must 
stand. 


Application  for  the  probate  of  the  last  will  of 
Roxftlana  Williams^  deceased. 

The  facts  fully  appear  in  the  opinion  of  the  Surro* 
gate^ 

Wabbezt,  Pattbbson  and  Gaubbix,  for  Xobican  CARPSirrBE,  ea»- 

Smith  &  Pabmenteb  an^  John  Hall, /or  Julius  Hall  wni  Emobt 
Hall,  heif%  aJt  law,  contestants. 

The  Surrogate. — The  will  of  the  above  named 
deceased  was  admitted  to  probate  by  my  predecessor^ 
Mr.  Lord,  some  time  in  1889,  after  a  somewhat  care- 
ful examination  and  cross-examination  of  the  sub- 
scribing witnesses  by  the  attorneys  for  the  respective 
parties.  Subsequently,  and  about  February,  1890,  by 
consent  of  the  parties,  the  probate  of  the  will  was  re- 
voked, upon  the  stipulation  that  the  testimony  already 
taken  should  stand;  and  thereupon  the  contestants 
proceeded  to  offer  testimony  upon  their  part.  The 
will  before  the  present  Surrogate  is  contested  upon 
four  grounds : 

First,  that  the  will  was  not  executed  with  due 
statutory  formalities. 

Second,  that  the  signature  to  the  will  was  a  for- 
gery. 

Third,  that  the  execution  of  the  will  was  procured 
by  undue  influence  or  fraud. 

Fourth,  that  at  the  time  of  the  execution  of  the 
will  the  decedent  was  not  of  sound  mind  and  memory. 
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The  material  facts  in  this  case  are  as  follows :  Rox- 
alana  Williams,  who  was  the  widow  of  John  B.  Wil- 
liams, died  in  the  mouth  of  October,  1888,  at  the  age 
of  about  82  years.  She  was  somewhat  feeble  in  health 
for  a  year  or  two  prior  to  her  decease,  but  was  not 
confined  t(f  her  bed  or  room  until  a  short  time  prior 
to  her  death.  For  a  number  of  years  prior  and  down 
to  the  time  of  her  death,  she  had  been  quite  deaf,  and 
unable  to  hear  any  words  spoken  to  her,  but  conversa- 
tion was  carried  on  with  her  by  use  of  a  slate  or  tab- 
let of  paper,  aided  by  signs  or  gestures.  Questions 
were  usually  written  upon  paper  or  slate,  and  verbal 
answers  given  by  her.  She  was  an  intelligent  woman, 
of  an  apparently  active  mind,  and  a  large  number  of 
witnesses  testify  that  she  conversed  readily  and  in- 
telligently in  the  method  above  described.  Ever 
since  the  death  of  her  husband,  which  occurred  forty 
years  or  more  prior  to  her  death,  she  had  resided  with 
her  brother,  Jacob  F.  Hall,  a  bachelor,  upon  his  farm 
of  about  140  acres,  situate  in  the  town  of  Pittstown, 
which  was  of  the  value  of  about  $5,000.  Her  brother 
was  also  possessed  of  personal  property  of  the  value 
of  about  $20,000.  Mrs.  Williams  had  a  small  pro- 
perty of  her  own,  not  to  exceed  $4,000  or  $5,000; 
but  no  real  estate.  Jacob  F.  Hall  died  on  the  28th 
of  February,  1887,  having  been  in  feeble  health  for 
some  months  prior  to  his  death.  The  disease  was 
softening  of  the  brain.  He  died  intestate,  leaving  his 
sister,  Mrs.  Williams,  his  sole  heir  at  law  and  next  of 
kin.  On  the  17th  of  February,  1887,  the  will  id 
question  here  is  alleged  to  have  been  made.  It  ap- 
pears from  the  testimony  offered  by  the  proponent 
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that  about  two  weeks  prior  to  the  execution  of  the 
will,  Merritt  Snyder,  who  resided  about  two  miles 
from  the  residence  of  Jacob  F.  Hall,  where  Mrs.  Wil- 
liams then  lived,  was  requested  by  Mr.  Carpenter,  the 
husband  of  the  principal  beneficiary  in  this  will,  who 
lives  upon  the  farm  adjoining  Mr.  Snyder,  to  call  upon 
Mrs.  Williams,  as  she  wanted  him  (Snyder)  to  do  some 
writing  for  her.  Mr.  Snyder  states  that  he  went  over 
and  saw  her ;  that  they  went  into  the  room  ofiE  from 
the  kitchen,  and  that  Mrs.  Williams  said  she  wanted 
him  to  do  some  writing  for  her, — ^to  draw  her  will. 
He  wrote  on  the  slate  that  he  would  do  it,  if  she 
would  dictate  to  him  just  what  she  wanted.  She 
wrote,  in  reply :  "  I  don't  know  who  I  will  get  for 
witnesses."  He  wrote  that  "  he  could  be  one,  and 
his  wife  could  be  another."  She  said :  "  I  didn't  think 
you  could  witness  it  if  you  wrote  the  will."  He  nod- 
ded that  he  could.  This  is  all  that  took  place  between 
them  at  that  time.  Two  or  three  days  afterwards 
Mrs.  Carpenter  brought  over  and  gave  to  him  a  mem- 
orandum for  Mrs.  Williams'  will.  The  instructions 
were  drawn  in  Mrs.  Carpenter's  handwriting.  With- 
in a  day  or  two  Mr.  Snyder  made  a  draft  of  the  will 
from  the  memorandum,  interlined  it  somew^hat,  to 
make  it  correspond  with  the  instructions,  and  then 
made  a  copy  of  the  draft,  which  he  subsequently 
compared  with  his  wife,  she  holding  the  draft,  and  he 
holding  the  completed  copy.  The  next  morning  Mr. 
Snyder  and  his  wife  went  over  to  the  house  of  Jacob 
P.  Hall ;  got  there  about  9  o'clock.  They  found  there, 
in  the  kitchen,  Mrs.  Williams,  Mr.  Hall,  Mrs.  Carpen- 
ter^ Mr.  Downey,  and   Hannah  Eldredge.     Shortly 
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after  his  arrival  Mr.  Snyder  handed  Mrs.  Williams  the 
will.  She  left  the  room,  and  went  to  her  own  room, 
and,  after  the  lapse  of  about  thirty  minutes,  she  came 
into  the  sitting-room,  a  room  adjoining  the  kitchen, 
where  she  found  Mr.  Snyder  and  his  wife  sitting  by 
a  fire,  which  in  the  meantime  had  been  built  by  Mrs. 
Carpenter.  When  Mrs.  Williams  came  in  Mrs.  Car- 
penter left,  and  closed  the  door.  On  coming  into  the 
room,  in  the  presence  and  hearing  of  Mr.  Snyder  and 
his  wife,  Mrs.  Williams  stated  that  it  (referring  to  the 
will)  was  "all  right;  just  as  she  wanted  it."  Then 
Mr.  Snyder  wrote  upon  the  slate :  "  Do  you  acknowl- 
edge this  to  be  your  last  will  and  testament,  and  do 
you  want  us  to  sign  it, — my  wife  and  I  ? "  and  she 
said  :  "  Yes ;  but  I  must  first  sign  it  myself."  Mrs. 
Williams  then  sat  down.  Snyder  gave  her  a  pen,  and 
she  wrote  her  name  as  it  appears  in  the  will,  "  Roxy 
Lany  Williams."  Thereupon  Mr.  Snyder  and  his  wife 
wrote  their  names  below  as  witnesses.  The  testatrix 
then  said  that  "  that  was  her  will,  and  she  was  glad  it 
was  done."  Snyder  then  folded  up  the  paper,  handed 
it  to  her,  and  she  handed  it  back  to  him,  saying  she 
wished  he  would  keep  it  for  her. 

This  will  remained  in  the  possession  of  Mr.  Snyder 
until  after  the  death  of  Mrs.  Williams.  Not  long 
after  the  death  of  Jacob  F.  Hall,  which  occurred  the 
28th  of  February,  1887,  Mrs.  Williams  removed  to 
the  house  of  Norman  Carpenter,  with  whom  she  re- 
sided until  her  death.  Harriet  Carpenter,  the  wife  of 
Norman  Carpenter  and  principal  beneficiary  in  the 
will,  was  the  adopted  daughter  of  Mrs.  Smith  Harring- 
ton, who  was  a  sister  of  Mrs.  Williams.     Mrs.  Har- 
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rington  died  some  twenty-five  years  ago  or  more.  It 
appears  that  there  had  existed,  for  years  prior  to  the 
death  of  Mrs.  Williams,  a  great  degree  of  intimacy 
between  Mrs.  Williams  and  Mrs.  Carpenter.  Mrs* 
Carpenter  was  accustomed  to  visit  Mrs.  Williams  quite 
frequently  at  her  home,  and  to  nurse  and  attend  her 
in  sickness,  and  Mrs.  Williams  gave  frequent  expres- 
sion to  others  of  her  affectionate  regard  for  Mrs.  Car- 
penter. There  was  a  large  number  of  witnesses  who 
testified  upon  this  subject.  While  some  of  them  were 
partial  and  interested,  there  were  several  others  whose 
position  and  relation  to  the  parties  place  them  above 
suspicion  of  bias  or  prejudice.  To  one  witness  Mrs. 
Williams  stated  that  ^^  she  thought  a  great  deal  of  her, 
[Mrs.  Carpenter,]  and  would  do  well  by  her,  and  that 
Mrs.  Harrington,  when  she  was  going  to  die,  said  she 
had  tried  to  be  a  mother  to  Hattie,  and  that  she  wanted 
her  [Mrs.  Williams]  to  take  her  place,  and  she  had 
tried  to  do  so.  To  another  she  said  she  thought  more 
of  Hattie  than  any  one  else  living.  To  another,  she 
^^  thought  a  great  deal  of  her,  and  if  she  was  her  own 
daughter  she  didn't  think  she  could  think  any  more  of 
her."  To  still  another :  "  She  was  my  sister's  daugh- 
ter. She  does  everything  for  me.  I  don't  know 
what  I  would  do  without  her."  Ten  years  prior  to 
her  death  she  said,  when  sick,  to  her  physician: 
'^  Hattie  is  my  mainstay ;  she  is  always  ready  to 
come."  There  is  no  contradictory  evidence  upon  this 
subject. 

These  statements,  and  many  others  testified  to  by 
the  witnesses,  show  that  the  relations  between  these 
persons,  Mrs.  Williams  and  Mrs.  Carpenter,  were  very 
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close  and  affectionate.     They  undoubtedly  continued 
80  down  to  the  time  of  her  death. 

The  nearest  blood  relatives  of  Jacob  F.  Hall  and 
Mrs.  Williams  were  three  cousins  residing  in  the  state 
of  Connecticut,  who  are  the  contestants  herein.  There 
had  been  some  visiting  and  some  correspondence  be- 
tween them,  but,  for  the  thirty  years  prior  to  the 
death  of  Jacob  F.  Hall  and  Mrs.  Williams,  the  visits 
between  them  were  very  few,  and  the  letters  were 
quite  infrequent,  not  to  exceed  one  or  two  for  a  period 
of  ten  years  prior  to  the  death  of  Mrs.  Williams. 
After  the  death  of  Jacob  F.  Hall,  and  while  Mrs.  Wil- 
liams was  residing  at  Mr.  Carpenter's,  on  the  28th 
day  of  August,  1888,  Mrs.  Williams  executed  a  deed  oJE 
the  farm  which  she  had  inherited  from  her  brother  to 
Harriet  Carpenter,  for  a  consideration  of  $1  and  affec- 
tion. This  deed  was  drawn  by  Jonathan  Hoag,  a  jus- 
tice of  the  peace  residing  some  three  or  four  miles 
from  the  residence  of  Mr.  Carpenter,  who  was  a 
stranger  to  her.  He  drew  it  at  the  suggestion  of  Mr. 
Snyder,  who  was  himself  informed  by  Mr.  Carpenter 
that  Mrs.  Williams  wanted  a  deed  of  the  farm  drawn. 
He  prepared  the  deed,  assisted  by  Mr.  Snyder,  and 
visited  Mrs.  Williams  at  Mr.  Carpenter's.  Upon  ex- 
amining it  she  called  his  attention  to  an  error.  He 
had  written  the  name  of  the  grantee  as  Harriet  Har- 
rington, instead  of  Harriet  Carpenter.  Thereupon  he 
erased  the  name  of  Harrington  and  inserted  Carpen- 
ter, and  the  deed  was  executed  by  her  and  acknow- 
ledged before  him.  The  will  of  the  deceased  gives  a 
legacy  of  $1,000  to  Mrs.  Carpenter,  and  $100  each 
to  two  other  persons,  and  $50  each  to  two  others,  and 
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the  rest  and  residue  to  Harriet  Carpenter.  The  prin- 
cipal part  of  the  estate  conveyed  by  the  will  is  that 
derived  by  Mrs.  Williams  as  heir  at  law  and  next  of 
kin  of  her  brother,  Jacob  F.  Hall. 

Considerable  testimony  was  taken  upon  the  trial  in 
regard  to  the  genuineness  of  the  signature  to  the  will. 
A  large  amount  of  expert  testimony  was  produced 
upon  each  side^  the  contestants  claiming  that  the  sig- 
nature to  the  will  was  not  that  of  the  deceased.  The 
signature  to  the  will  (the  Christian  name)  is  written 
in  two  parts  "  Roxa  Lany."  It  was  usually  written 
by  Mrs.  Williams  in  one  word,  ^^Roxalana,"  each 
syllable  terminating  in  "  a "  instead  of  "  y."  It  ap- 
peared, however,  that  she  had  upon  one  or  more 
occasions  signed  her  name  ''  Roxa  L.  Williams,"  and 
her  silver  spoons  and  pillow-cases  were  marked  "  R. 
L.  W."  and  "  R.  L.  H."  In  her  will  she  gives  certain 
spoons  marked  "  R.  L.  H."  to  one  of  the  legatees. 

The  first  question  presented  for  decision  in  this 
case  is :  Was  the  alleged  will  executed  in  compliance 
with  the  statute  ?  The  statute  contains  four  require- 
ments, the  lack  of  either  of  which  renders  the  execu- 
tion of  a  will  invalid :  First,  the  instrument  must  be 
signed  at  the  end  by  the  testator ;  second,  it  must  be 
subscribed,  or  the  subscription  acknowledged,  by  tes- 
tator, in  the  presence  of  at  least  two  witnesses ; 
thirdy  it  must  be  declared  to  be  his  last  will  and  testa- 
ment by  the  testator  at  the  time  of  the  subscription, 
or  acknowledgment  of  subscription,  in  the  presence  of 
each  witness  \  fourth^  it  must  be  signed  by  each  of 
two  witnesses  at  the  end,  in  the  presence  of  the  tes- 
tator, and  at  his  request.     2  Rev).  St  p.  63,  §  40. 
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The  following  general  rules  have  been  adopted  by 
the  courts  in  the  construction  of  this  statute : 

First.  The  order,  in  which  the  formal  acts  of  ex- 
ecution and  publication  should  be  done  is  not  material^ 
except  that  the  testator  must  sign  before  the  wit- 
nesses. Jackson  v.  Jackson,  39  iNT.  Y.  153  ;  Kugg  v. 
Rugg,  21  Hun  383. 

Second.  The  law  does  not  require  a  technical  and 
literal  compliance  with  the  statute  ;  a  substantial  com- 
pliance with  its  requirements  is  sufficient.  1  Redf. 
Wills,  (3d  ed.,)  *  218,  and  cases  cited. 

I  think  the  evidence  shows  that  there  was  at  least  | 

a  substantial  compliance  with  the  statute  in  the  ex- 
ecution of  this  will.  First.  The  will  was  subscribed 
by  testatrix  at  the  end,  in  the  presence  of  the  wit- 
nesses. Second.  It  was  at  the  time  of  making  the 
subscription,  but  before  it  was  signed,  declared  by 
her  to  be  last  will  and  testament.  Third.  The  wit- 
nesses signed  after  the  will  had  been  subscribed  by 
her,  in  her  presence,  and  at  her  request,  although 
the  request  to  the  persons  to  sign  as  witnesses  was 
made  before  the  subscription  of  the  will.  It  has  been 
held  that  the  request  to  sign  as  a  witness  need  not  be 
actual,  but  may  be  implied  from  circumstances;  as 
"  where  persons  are  called  to  witness  a  paper,  which, 
they  do,  in  the  presence  of  the  testator,  he  at  the 
same  time  subscribing  it,  and  declaring  it  to  be  his 
last  will  and  testament."  .  Butler  v.  Benson,  1  Barb. 
526 ;  Hatchings  v.  Cochrane,  2  Bradf.  295.  It  has 
been  further  held  that  the  declaration  may  be  made 
immediately  before,  as  well  as  after,  the  subscription, 
if  on  the  same  occasion,  and  forming  part  of  the  same 
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transaction.  Jackson  v.  Jackson,  supra.  As  this  con- 
struction of  the  statute  covers  all  of  the  alleged  de- 
fects, it  must  therefore  be  held  that  the  formalities 
necessary  for  the  due  execution  of  the  instrument 
were  complied  with. 

The  next  question,  and  one  which  was  greatly  con- 
tested upon  the  trial,  is  as  to  the  genuineness  of  the 
decedent's  signature  to  the  instrument  propounded  as 
her  will.  The  contestants,  in  support  of  their  conten- 
tion, produced  a  number  of  signatures  of  the  alleged 
testatrix,  made  about  the  time  of  the  alleged  execu- 
tion of  the  will ;  notably  signatures  attached  to  the 
papers  which  Mrs.  Williams  executed  upon  taking  out 
letters  of  administration  upon  her  brother's  estate,  sig- 
natures to  the  petition  and  bond,  and  also  to  the  deed 
executed  within  a  few  months  after  the  will.  In  each  of 
these  instances  the  Christian  name  ^'  Roxalana  "  is  sign- 
ed in  one  word,  whereas  in  the  will  it  is  signed  "  Roxy 
Lany,"  in  two  words,  and  is  also  differently  spelled, 
— ^in  the  one  case  with  two  "  ys,"  and  in  the  other 
with  none.  And  it  is  insisted  that  this  mode  of  writing 
the  name  to  the  will  affords  evidence  in  itself  that  it  was 
not  writt^en  by  the  testatrix,  because  not  in  the  usual 
spelling  and  form  of  her  signature.  It  is  further  con- 
tended that,  aside  from  the  peculiarity  in  spelling,  the 
signature,  when  critically  examined,  appears  to  be  a 
simulated  signature,  and  two  expert  witnesses.  Prof. 
D.  T.  Ames  and  Dr.  Hagan,  were- called,  and  testified 
to  that  effect ;  and  photographs  of  the  recent  signa- 
tures of  the  deceased  and  that  to  the  will  were  pro- 
duced in  contrast  for  examination. 

And  further,  in  support  of  their  contention  that 
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the  signature  was  never  penned  by  the  deceased,  testi- 
mony was  offered  tending  to  show  that,  on  several  oc- 
casions after  the  date  of  the  execution  of  the  alleged 
will,  both  Mrs.  Williams  and  Mrs.  Carpenter  denied 
that  the  will  had  been  executed,  or  stated,  in  effect^ 
that  the  deceased  had  made  no  will. 

Upon  the  part  of  the  proponent  several  papers  and 
documents  were  produced,  dated  many  years  before 
her  death,  in  which  Mrs.  Williams's  name  was  written 
"Roxa  L.  Williams;"  one  of  which,  dated  March  28, 
1859,  and  purporting  to  be  a  conveyance  of  real  es- 
tate by  her  to  her  brother,  is  signed  "  Roxa  L.  Wil- 
liams.'' Another  instrument,  purporting  to  be  a  deed, 
said  to  have  been  executed  by  Mrs.  Williams  and  her 
husband,  dated  February,  1847,  the  body  of  which 
appears  to  be  in  the  handwriting  of  her  husband,  has 
her  name  written  as  one  of  the  parties  thereto  (the 
Christian  name)  "  Roxa  Lana,"  in  two  words,  although 
the  name  is  signed  by  her  in  one  word,  "  Roxalana." 
In  another  instrument,  dated  March,  1859,  her  name 
appears  as  grantee,  in  a  deed  from  her  brother,  Jacob 
F.  Hall,  and  is  written  *^  Roxa  L.  Williams."  It  also 
appeared  that  old  silver  spoons  and  towels  and  pillow- 
cases kept  at  the  residence  of  deceased,  and  used  by 
her,  were  marked  with  the  letters  "  R.  L.  W."  and 
"  R.  L.  H."  It  is  very  apparent  that  Mrs.  Williams, 
at  an  early  period  of  her  life,  at  times  at  least,  wrote 
and  recognized  her  Christian  name  as  spelled  in  two 
separate  words. 

It  further  appears,  from  an  examination  of  the  will 
itself,  that  the  name  "Roxy  Lany  Williams,"  wher- 
ever it  appears,  which  is  at  the  commencement  of  the 
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will,  and  also  in  the  attestation  clause,  is  written  in 
two  words,  and  spelled  precisely  as  it  is  spelled  in  the 
alleged  subscription  to  the  will.  Mr.  Snyder  testifies 
that  he  so  inserted  it  in  the  will  because  he  found  it 
written  so  upon  the  memorandum  which  was  delivered 
to  him  for  drafting  the  will.  I  am  satisfied  that,  so 
far  as  the  first  branch  of  the  contention  of  the  con- 
testants is  concerned,  namely,  that  the  signature  must 
be  deemed  a  forgery,  because  spelled  out  of  decedent's 
usual  habit,  cannot  be  sustained.  It  is  quite  conceiv- 
able that  this  old  lady,  who  was  executing  a  document 
(if  she  did  execute  it)  of  the  solemnity  of  a  will,  after 
having  read  it  over,  as  it  is  alleged,  in  the  thirty 
minutes  during  which  she  had  it  in  her  possession, 
deemed  it  important  that  her  name  should  be  sub- 
scribed to  the  will  as  it  was  written.  Indeed,  it  is 
quite  natural,  and  the  usual  mode,  for  people,  in  sub- 
scribing formal  instruments,  to  write  their  signatures 
in  what  they  believe  or  understand  to  be  their  correct 
and  original  form,  although  not  the  form  usually  em- 
ployed by  them. 

And,  finally,  it  is  quite  unreasonable  to  believe  that 
a  person  desirous  of  simulating  the  signature  of  the 
decedent  would  have  written  it  in  a  form  and  mode 
of  spelling  so  unlike  the  one  commonly  used  by  her. 
The  proponent  also  produced  a  large  number  of  ex- 
pert witnesses,  including  Dr.  Ward,  a  professional  ex- 
pert. But  the  greater  number  of  the  witnesses  called 
by  the  proponent  were  cashiers  and  tellers  of  different 
banks  in  this  city,  who  were  accustomed  to  examine 
hundreds  of  signatures  each  day,  and  upon  whose 
knowledge  and  skill  in  that  department  the  safety 
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and  credit  of  their  several  banks  largely  depend. 
These  witnesses  all  testify  that  the  signature  to  the 
will,  notwithstanding  its  spelling  and  separation  into 
two  words,  not  found  in  the  later  signatures  of  Mrs. 
Williams,  was  unquestionably  in  her  genuine  hand- 
writing. Upon  the  whole,  I  incline  to  the  opinion, 
from  a  careful  examination  of  the  signature,  in  con- 
nection with  the  testimony  and  exhibits,  that  the 
signature  to  the  will  is  genuine,  and  was  written  by 
Mrs.  Williams.  But  beyond  this,  and  entirely  inde- 
pendent of  this  class  of  testimony,  (expert,)  is  the 
testimony  of  the  two  subscribing  witnesses  to  the 
will,  both  persons  of  intelligence,  and  whose  reputa- 
tion has  been  unassailed  upon  this  hearing,  and  pre- 
sumptively is  unassailable,  who  both  testify  they  saw 
Mrs.  Williams  aflSx  her  signature  to  the  will ;  so  that, 
upon  the  whole  evidence,  there  cannot  remain  the 
slightest  doubt  upon  the  question  of  the  genuineness 
of  the  signature  to  the  will. 

The  remaining  question,  and  the  more  serious  one, 
is  presented  by  the  contestants'  contention  that  this 
will  was  the  result  of  undue  influence  or  fraud,  and 
not  the  free,  spontaneous  act  of  the  testatrix.  It  is 
urged  that  Mrs.  Williams  was  a  person  of  great  age, 
(eighty-two  years  old,)  somewhat  feeble  in  healtli, 
shut  off  from  ready  communication  with  the  world  by 
reason  of  her  lost  hearing,  residing  with  her  aged 
brother,  who  was  himself  an  invalid,  and  by  reason  of 
his  malady,  (softening  of  the  brain,)  incapable  of  ad- 
vising with  her ;  that  the  memorandum  for  the  will 
was  prepared  by  Mrs.  Carpenter,  the  principal  bene- 
ficiary, without  the   presence  or  knowledge  of  any 


RENSSELAER  COUNTY,  JUNE,  1891.         698 


ICATTBB  OF  WILLIAMS. 


other  person,  so  far  as  appears;  that  there  existed 
between  the  deceased  and  the  principal  beneficiary, 
as  she  admits  and  claims,  the  most  tender  relations, 
amounting  almost  to  those  between  mother  and 
daughter,  which  had  existed  for  years,  and  grown 
closer  as  time  progressed ;  that  said  beneficiary  was 
not  a  relative  either  by  blood  or  aflSnity ;  that  the 
blood  relatives,  heirs  at  law,  and  next  of  kin  of  said 
deceased  were  not  even  mentioned  in  her  will,  and 
although  the  deceased  had  frequently  said  she  ex- 
pected a  portion  of  the  property  would  go  to  them ; 
and,  finally,  that  Mrs.  Williams  denied,  as  is  alleged, 
after  the  making  of  said  instrument,  on  one  or  more 
occasions,  that  she  had  made  a  will ;  that  Mrs.  Car- 
penter had  also,  on  several  occasions,  made  the  same 
denial.  These  circumstances,  it  is  claimed  by  the 
contestants,  established  that  the  alleged  will,  if  ex- 
ecuted, was  the  result  of  moral  coercion  amounting  to 
fraud. 

Upon  the  other  hand,  the  proponent  relies  upon  the 
general  intelligence  and  capacity  of  the  deceased; 
the  absence  of  proof  of  impairment  of  memory,  or  of 
the  exhibition  of  mental  weakness  or  loss  of  will 
power ;  her  full  knowledge  of  her  property,  and  of 
those  upon  whom  she  desired  to  bestow  her  bounty ; 
the  deliberation  and  care  with  which  the  act  was  done ; 
the  affection  which  prompted  the  act,  and  the  absence 
of  all  proof  of  fraud  and  imposition, — to  repel  any 
and  all  presumption  of  undue  influence. 

Cases  of  this  class  have  been  before  the  courts  so 
frequently  that  certain  general  rules  have  been  es- 
tablished by  which  evidence  of  the  character  adduced 
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by  contestants  in  thiB  case  should  be  weighed  and 
applied. 

The  courts  have  also  decided  what  kind  and  amount 
of  countervailing  evidence  will  avail  to  repel  the  pre- 
sumption of  fraud  or  undue  influence  raised  by  such  evi- 
dence. The  general  rule  as  to  the  capacity  and  ability 
of  a  person  to  dispose  of  his  property  is  as  follows : 
Any  person  of  sound  mind,  acting  with  full  knowledge 
of  his  affairs,  competent  to  understand  his  relations  to 
those  whom  he  chooses  to  benefit,  may  bestow  hie 
bounty  as  he  likes,  although  the  disposition  may  appear, 
and  in  fact  be,  unjust  and  inequitable.  Clapp  v.  Ful- 
lerton,  34  N.  T,  190 ;  Seguine  v.  Seguine,  4  Abb,  App. 
Dec,  191 ;  Coit  v.  Patchen,  77  N.  Y.  533;  Hollis  v. 
Drew  Theological  Seminary,  95  N,  Y.  166.  The  fact 
that  a  will  disinherits  testator's  kindred  is  not  alone 
evidence  of  undue  influence ;  nor  is  the  fact  that  the 
memorandum  for  the  will  is  prepared  by  the  person 
who  is  largely  benefited  under  the  will,  and  who  is  ac- 
tive in  procuring  its  execution.  Matter  of  Smith, 
Id.  516  ;  Matter  of  Martin,  98  iV:  F.  193  ;  La  Bau  v. 
Vanderbilt,  3  Redf.  Sur.  384 ;  Cudney  v.  Cudney,  68 
N.  Y,  148.  Neither  is  the  fact  that  a  will  is  not  in  ac- 
cordance with  testator's  previously  expressed  inten- 
tion, although  it  may  have  an  important  bearing  in 
connection  with  other  facts ;  but,  without  such  facts 
of  a  pertinent  and  forcible  character,  a  change  in 
purpose  of  making  a  testamentary  disposition  does 
not  invalidate  the  will.  Matter  of  Phillips,  98  i\r.  Y. 
267.  *'  There  can  be  no  fatally  undue  influence  un- 
less there  is  a  person  incapable  of  protecting  himself, 
as  well  as  a  wrong-doer  to  be  resisted;"  in  other 
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ivords,  "  it  matters  not  how  ingenious  the  fraud,  or 
how  coercive  the  influence,  if  there  be  intelligence 
enough  to  detect  and  strength  enough  to  resist  them." 
Schouler,  Wills,  p.  225;  Shailer  v.  Bumstead,  99 
Mass.  121.  The  proof  of  undue  influence  must  be 
by  direct  affirmative  evidence,  or  by  such  an  array  of 
circumstances  as  makes  the  inference  of  its  exercise 
irresistible ;  in  other  words,  the  contestants  must  show 
facts  utterly  inconsistent  with  the  hypothesis  of  the 
execution  of  the  will  by  any  other  means  than  undue 
influence.  Gardiner  v.  Gardiner,  34  N.  T.  155; 
Loder  v.  Whelpley,  111  N.  Y.  239;  Matter  of 
Clausmann,  9  St.  Rep.  182  ;  Marx  v.  McGlynn,  88  N. 
T.  357. 

No  presumption  of  testamentary  incapacity  arises 
from  old  age  alone,  Horn  v.  Pullman,  72  N.  T.  269 ; 
nor  from  deafness,  Gombault  v.  Public  Administrator, 

4  Bradf.  Sur.  226  ;  and  even  feeble  and  weak-minded 
people  may  make  valid  wills,  Matter  of  Gray's  Will, 

5  N.  T.  Supp.  464 ;  Matter  of  Gross,  14  St  jkep.  429. 
In  fine,  the  rule  to  be  deduced  from  the  authorities  may 
be  stated  as  follows :  Undue  influence  must  be  an  in- 
fluence exercised  by  coercion,  imposition,  or  fraud,  and 
not  such  as  arises  from  gratitude,  affection,  or  esteem, 
and  its  exertion  upon  the  very  act  must  be  proved.  It 
will  not  be  inferred  from  interest  and  opportunity  ;  and 
if,  on  the  other  hand,  there  is  adduced  proof  of  capac- 
ity, mature  deliberation,  settled  purpose,  and  absence 
of  fraud  and  imposition,  the  will  must  be  deemed  the 
exercise  of  personal  right,  and  be  respected  accord- 
ingly.    Let  us  apply  these  rules  here. 

The  case  for  the  contestants  may  be  summarized  as 
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follows :  First.  The  will  was  that  of  an  aged,  feeble, 
and  deaf  person.  Second.  It  disinherited  her  heirs, 
although  she  had  expressed  an  intention  or  desire  that 
they  should  have  some  of  her  property,  and  gave  the 
property  to  a  stranger  in  blood.  ITiird.  The  memo- 
randum was  prepared  by  the  principal  beneficiary, 
between  whom  and  the  deceased  had  long  existed 
the  most  friendly  and  even  affectionate  relations. 
Fourth.  The  alleged  testatrix  and  beneficiary  had 
each,  as  is  alleged,  stated  upon  occasions  after  the 
making  of  the  will  that  no  will  had  been  made. 

I  will  consider  these  in  the  inverse  order  of  their 
statement.  As  to  the  alleged  admissions  of  the  testa- 
trix and  the  principal  beneficiary  under  the  will,  it 
may  be  stated  that  it  is  a  well-settled  rule  that  ad- 
missions of  the  alleged  testatrix,  not  made  at  or  about 
the  time  of  execution  of  will,  are  not  admissible,  and 
cannot  be  received  as  a  statement  of  facts  upon  the 
question  of  undue  influence  and  fraud,  although  such 
admissions  may  be  competent  on  the  question  of 
mental  capacity,  in  connection  with  the  charge  of  un- 
due influence.  Marx  v.  McGljnin,  4  Medf.  Sur.  455, 
88  iV'.  r.  357  ;  Waterman  v.  Whitney,  11  N.  F.  166 ; 
Abb.  Tr.  Ev.  115. 

It  may  be  further  stated  that  the  alleged  admission 
of  Mrs.  Carpenter  that  no  will  had  been  made  to  her 
knowledge  is  not,  I  am  satisfied,  she  not  being  the 
sole  beneficiary  under  the  will,  competent  evidence 
upon  any  issue.  So  far,  therefore,  as  these  latter  al- 
leged admissions  are  concerned,  they  may  be  regarded 
under  the  authorities  as  immaterial  in  the  decision  of 
this  case. 
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The  charge  that  the  memorandum  waa  drawn,  and 
the  making  of  the  will  was  procured,  by  the  principal 
beneficiary,  with  whom  the  relations  of  the  deceased 
were  most  intimate^  presents  the  most  serious  question 
in  the  case,  and  the  courts  say,  under  such  circum* 
stances,  it- devolves  upon  the  beneficiary  to  show  that 
it  was  the  free  act  of  the  mind  of  the  testatrix.  The 
proponent  insists  that  this  is  conclusively  shown  in 
this  case  by  the  manner  in  which  the  will  was  pre- 
pared and  executed.  The  alleged  testatrix  had  indis* 
putably  the  instrument  in  her  possession,  which  was 
plainly  written,  for  a  half  hour,  and,  after  such  oppor* 
tunity  to  inform  herself  of  its  contents,  she  came  in 
the  presence  of  two  persons  who  were  in  no  wise  re- 
lated to  her  or  Mrs.  Carpenter,  and  stated  that  the 
will  was  all  right,  and  just  as  she  wanted  it,  and 
thereupon  executed  it,  and  declared  it  to  be  her  last 
will  and  testament. 

It  must  be  conceded  that,  if  deceased  was  of  sub> 
stantially  unimpaired  mind  and  memory,  with  such 
ample  opportunity  for  knowledge  and  deliberation 
upon  the  contents  of  the  alleged  will,  even  if  she  had 
no  prior  knowledge,  as  was  afforded  in  this  case,  the 
charge  of  implied  fraud  and  imposition  would  not  be 
sustained.  As  a  further  proof  of  decedent's  intent  to 
convey  the  bulk  of  her  property  to  Mrs.  Carpenter, 
the  proponent  points  to  the  fact  that,  although  the 
will  gave  the  residue^  of  the  property  to  Mrs.  Carpen- 
ter, yet,  after  the  death  of  her  brother,  J.  F.  Hall,  by 
which  she  became  entitled  to  a  large  amount  of  per- 
sonal property,  in  addition  to  a  farm  of  140  acres,  her 
attention  was  called  to  the  question  that  the  will^ 
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perhaps,  did  not  carry  the  farm ;  that  she  then,  in 
the  presence  of  a  stranger,  after  careful  examination 
of  the  instrument^  and  pointing  out  an  error  in  the 
name  of  the  grantee,  signed  the  deed  of  the  farm ; 
thus  deliberately  turning  over  the  entire  balance  of 
her  estate  to  the  principal  beneficiary  in  the  will, 
thereby  showing,  as  is  alleged,  that  she  must  have 
understood  and  intended  that  Mrs.  Carpenter  should 
have  her  entire  estate,  with  the  exception  of  the  small 
legacies  given  in  the  will.  Upon  the  whole,  it  seems 
to  me  upon  this  point  that  the  requirement  of  the  law 
has  been  met,  and  that  there  has  been  shown  knowl- 
edge, capacity,  deliberation,  and  settled  purpose  iu 
the  disposal  of  the  property,  with  an  entire  absence 
of  any  proof  of  fraud  or  imposition  producing  the  re- 
sult. The  fact  that  the  beneficiary  communicated 
to  the  draughtsman  a  provision  in  her  favor  to  be  in- 
serted in  the  will  will  not  be  sufficient  to  shift  the 
burden,  where  the  testatrix  was  intelligent  and  had 
personal  knowledge  of  the  contents  of  the  wUl.  Mat- 
ter of  Martin,  98  N.  7.  193. 

Upon  the  question  of  the  disinheritance  of  heirs, 
the  same  considerations  above  stated  have  equal  ap- 
plication, to  which  must  be  added  the  additional  con- 
sideration that  the  next  of  kin  were  cousins  only,  and 
lived  in  another  state,  and  that  there  had  been  no  in- 
tercourse between  the  families  for  years,  except  a 
visit  and  letters  at  very  considernble  intervals ;  while, 
on  the  other  hand,  Mrs.  Carpenter  was  regarded  by 
testatrix  as  a  daughter,  and  the  most  ardent  ex- 
pressions of  confidence  and  love  were  indulged  in 
by  Mrs.  Williams  respecting  Mrs.  Carpenter,  which 
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were  fully  reciprocated  on  the  part  of  Mrs.  Carpenter, 
not  so  much  by  expressions  as  by  care,  attention,  and 
kindness  towards  the  deceased,  which  continued  down 
to  the  last  moment  of  her  life. 

It  has  been  repeatedly  held  that  an  intelligent  and 
deliberate  testamentary  disposition  of  property  to 
strangers  in  blood,  when  prompted  solely  by  gratitude, 
love,  and  affection,  will  not  be  set  aside  in  favor  of 
any  presumed  or  even  previously  expressed  intent  of 
a  testator  not  to  disinherit  his  heirs. 

The  same  general  considerations  will  apply  upon 
the  question  of  decedent's  age  and  infirmities;  to 
which  should  be  added  the  additional  facts  that  the 
will  was  executed  more  than  a  year  and  a  half  before 
her  death ;  that  she  was  the  administratrix  of  her 
brother's  estate,  and  consequently  knew  the  value  and 
extent  of  his  property,  which  constitutes  the  bulk  of 
her  estate;  and,  finally,  was  not  without  indepen- 
dent advisers  as  to  the  disposition  of  her  property. 
If,  therefore,  she  was  of  sound  mind  and  memory,  of 
which  there  is  abundant  evidence  and  substantially 
no  countervailing  proof,  was  able,  to  know  and  retain 
in  her  mind  the  value  and  extent  of  her  property  and 
those  who  were  or  might  be  the  proper  objects  of  her 
bounty,  and  to  choose  intelligently  between  them,  and, 
uninfluenced  by  fraud,  did  so  choose,  then,  whatever 
her  age  or  infirmities,  oi*  however  completely  she  ex- 
cluded her  blood  relatives  from  participation  in  her 
bounty,  or  however  intimate  her  relations  may  have 
been  with  the  principal  beneficiary,  or  however  great 
may  have  been  the  influence  of  the  beneficiary,  as  the 
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result  of  kind  offices  and  considerate  treatment  of  de- 
ceased^ the  will  must  stand. 

In  conclusion,  the  evidence  discloses  a  complete 
knowledge  on  the  part  of  the  testatrix  of  the  contents 
of  the  will,  ample  deliberation,  settled  purpose,  and  a 
full  legal  capacity ;  and  I  fail  to  find  from  the  evi- 
dence that  the  principal  beneficiary,  or  any  one  in  her 
interest,  so  controlled  the  action  of  the  testatrix,  either 
by  importunity  which  she  could  not  resist,  or  by  de- 
ception, fraud,  or  other  improper  means,  that  she 
thereby  procured  the  execution  of  this  instrument. 

The  burden  of  establishing  this  was  upon  the  con- 
testants, and,  they  having  failed  in  this,  the  will  must 
be  admitted  to  probate.     Let  a  decree  be  so  prepared. 


4^»^¥ 


Nbw  York  Oouoty.— Hon.  RASTUS  S.  RANSOM, 

SXTBBOGATE. — July,  1891. 

Matter  op  Wolfe. 

In  the  matter  of  the  estate  of  Cathabine  L.  Wolfe, 

deceased 


In  ToluDtary  proceedings  in  New  York  county  to  appraise  the  estate  of  a  de- 
cedent under  the  Collateral  Inheritance  Tax  Act,  Laws  1887,  chap.  713, 
the  comptroller  of  the  city  of  New  York  isentited  to  notice  of  the  pro- 
ceedings to  appraise  the  estate  under  §  13,  and  the  failure  to  give  such 
notice  renders  the  proceeding  without  jurisdiction  and  void  as  to  the 
state. 

The  acceptance  by  the  comptroller  of  the  tax  on  some  of  the  legacies  in  a 
proceeding  in  which  he  had  had  no  notice  of  the  appraisement,  does 
not  estop  him  or  the  state  from  collecting  other  taxes  on  other  legacies. 
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nnder  the  same  will,  bnt  which  had  been  erroneously,  and  without  no- 
tice to  the  comptroller  declared  to  be  exempt  from  the  collateral  in- 
heritance tax. 

The  collateral  inheritance  tax  is  a  tax  upon  the  devolution  or  succession  Of 
property  and  not  a  tax  upon  the  property  itself,  and  therefore  a  pro- 
ceeding to  enforce  it  is  not  in  rem. 

Neither  Grace  Church,  which  is  a  religious  corporation  in  New  York  city, 
oi^^anized  under  Laws  1801,  chap.  79,  and  amendatory  acts,  nor  the 
Metropolitan  Museum  of  Art,  incorporated  under  the  Laws  of  1870, 
chap.  107,  which  derives  income  from  dues  of  members,  sales  of  books, 
specimens,  etc,  and  which  gives  to  its  members,  certain  privileges  not 
shared  in  by  the  general  public,  is  a  free  public  charity,  and  therefore 
neither  is  exempt  from  the  collateral  inheritance  tax. 

The  amendment  to  the  CoIIaterat  Inheritance  Tax  Act,  Laws  of  1800, 
chap.  558,  exempting  certain  religious,  benevolent,  etc.,  coTt>oration8 
from  the  operations  of  the  collateral  inheritance  tax  has  not  a  retroac- 
tive effect. 

An  actioii  to  compel  payment  of  the  collateral  inheritance  tax  is  not  an 
action  for  a  penalty  or  forfeiture,  (Code  Civ.,  Proc,  §384,)  which  must 
be  brought  within  two  years  after  the  cause  of  action  has  accrued. 

Where  executors  have  paid  a  legacy  in  good  faith  after  a  decree  of  the 
Surrogate  that  such  legacy  is  not  subject  to  the  Collateral  Inheritance 
Tax  Act,  which  decree  is  not  binding  on  the  state,  for  the  reason  that 
the  comptroller  was  not  made  party  to  the  proceedings  for  the  appraise- 
ment, the  executors  will  not  be  held  personally  liable  for  the  amount 
of  such  tax  paid  by  them,  even  if  there  should  be  a  subsequent  adjudi- 
cation that  the  legacy  so  paid  by  them  was  subject  to  the  tax. 

In  such  case  the  legatees  are  liable  for  the  amount  of  the  tax. 

Proceedings  by  the  district  attorney  of  New  York 
county  to  compel  payment  by  legatees  under  the  will 
of  Catharine  L.  Wolfe,  deceased,  of  the  collateral  in- 
heritance tax,  and  to  impose  a  personal  liability  for 
such  payment,  under  the  statute,  upon  the  executors 
of  the  will  of  testatrix. 

The  facts  appear  in  the  opinion  of  the  referee,  James 
W.  Perry,  Esq.,  and  which  was  adopted  by  the  Sur- 
rogate. 

Bksjaudx  F.  Dos  Passob,  for  petitioner. 
Jomr  M.  BowBBS, /or  executors. 
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EvAKTS,  Ohoatb  and  BBAMAK,/or  Mstbopoletah  Museum  of  Abt. 

Stephen  P.  Nash,  for  Grace  Chubch. 

(Opinion  of  James  W.  Perry,  referee.) 
The  Referee. — This  is  a  proceeding  instituted  by 
the  district  attorney  of  the  county  of  New  York  on 
his  petition,  claiming  to  represent  the  people  of  the 
state  of  New  York,  to  compel  the  payment  of  the  tax 
claimed  to  be  due,  unpaid,  and  imposed  upon  certain 
legacies  made  in  the  will  and  codicil  of  said  Catharine 
L.  WoKe,  deceased,  under  the  provisions  of  chapter 
483  of  the  Laws  of  this  state,  passed  June  10,  1885, 
entitled  ^^  An  act  to  tax  gifts,  legacies,  and  collateral 
inheritances  in  certain  cases,"  and  chapter  713  of  the 
Laws  of  1887,  amending  the  same ;  the  authority  in 
law  for  this  proceeding  being  especially  under  section 
17  of  this  act.  It  was  brought  by  such  district  at- 
torney, after  haying  received  notice  from  the  comp- 
troller of  the  city  of  New  York  that  he  had  reason 
to  believe  that  the  tax  in  question  was  due  and  un- 
paid, and  that  the  persons  interested  in  such  legacies 
had  refused  and  neglected  to  pay  the  tax  lawfully  im- 
posed and  accruing  thereon. 

The  particular  legacies  or  gifts  upon  which  the  peti- 
tioner claims  a  tax  is  now  due  and  unpaid,  by  force 
of  the  provisions  of  said  act,  are  given  by  the  sixth 
clause  or  paragraph  of  the  last  will  and  testament, 
and  the  codicil  thereto,  of  said  decedent.  The  said 
Catharine  Lorillard  Wolfe  died  in  the  city  of  New 
York  on  or  about  the  4th  day  of  April,  1887,  leaving 
a  last  will  and  testament,  and  the  codicil  thereto,  which 
was  duly  admitted  to  probate  by  the  Surrogate  of  New 
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York  county.  Letters  testamentary  were  issued  to 
David  Wolfe  Bruce,  David  Wolfe  Bishop,  and  Louise 
L.  Lorillard,  who  qualified  as  executors  of  her  said  will. 
They,  together  with  the  legatees  in  question,  are  the 
respondents  in  these  proceedings.  By  the  sixth  clause 
or  subdivision  of  her  said  will,  said  decedent  gave  to 
the  Metropolitan  Museum  of  Art,  a  corporation  char- 
tered under  chapter  197  of  the  Laws  of  1870  of  the 
state  of  New  York,  "  my  entire  collection  of  modem 
oil  paintings,  with  their  frames,  and  also  my  water- 
color  drawings,  with  their  frames,  which  paintings  in- 
clude the  original  portrait  of  my  late  father,  John 
David  Wolfe,  by  Huntington,  and  my  own  portrait, 
by  Alexander  Cabanel,"  to  be  delivered  under  certain 
conditions,  by  her  executors,  to  said  Metropolitan  Mu- 
seum of  Art  within  six  months  after  her  decease. 
This  collection  of  paintings  was  to  be  known  as  the 
«  Catharine  Wolfe  Collection." 

And,  in  order  to  provide  for  the  better  preservation 
of  said  paintings  and  drawings,  and  the  future  increase 
of  said  collection,  the  said  decedent,  by  the  same  clause 
of  her  will,  gave  to  her  executors  the  sum  of  ^200,000 
in  money,  (or  in  stocks  and  securities  deemed  by  them 
to  be  of  that  value,)  upon  the  trust  to  hold  and  invest 
the  same  in  securities  of  the  United  States  or  bonds 
in  good  credit,  and  to  apply  the  net  amount  of  said 
income  to  the  use  of  the  said.  Metropolitan  Museum 
of  Art  during  the  lives  of  two  of  her  said  executors, 
in  such  judicious  repairs  of  such  works  of  art  as  may 
be  necessary,  and  any  surplus  to  be  expended  in  the 
purchase  of  other  original,  modern  oil  paintings,  etc. 
And  if  the  said  Metropolitan  Museum  of  Art  should 
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acquire  the  legal  right  to  hold  such  fund  in  perpetuity 
upon  the  trust  and  for  the  purposes  in  said  bequest 
expressed,  then,  in  such  event,  it  was  made  the  duty 
of  her  said  executors  to  pay  over  such  fund  to  said 
institution  on  the  same  trusts,  to  be  held  in  perpetuity 
for  the  purposes  aforesaid ;  but,  in  the  event  that  said 
institution  shall  not  acquire  power  and  authority  un- 
der the  laws  to  hold  such  fund  on  such  trusts,  then, 
upon  the  death  of  the  survivor  of  said  two  last-named 
executors,  said  principal  fund  shall  belong  to  and  be 
paid  or  delivered  to  said  institution,  to  be  applied  by 
it  as  fully  as  may  be  to  the  purposes  in  said  will  ex- 
pressed. 

By  the  codicil  to  her  said  will,  dated  March  24, 
1885,  said  decedent  revoked  and  annulled  the  entire 
sixteenth  section  of  her  said  will,  and  in  lieu  of  the 
bequest  therein  gave  and  bequeathed  the  sum  of 
$350,000  to  the  Rector,  Wardens,  and  Vestrymen  of 
Grace  Church,  in  the  city  of  New  York,  in  their  cor- 
porate capacity,  upon  the  trusts  therein  named,  gen- 
erally being  to  keep  the  same  safely  invested,  and  to 
receive  and  apply  the  income  thereof  to  the  mainte- 
nance, improvement,  and  decoration  of  the  present 
Grace  Church  edifice,  in  the  city  of  New  York,  and  the 
two  adjoining  buildings  erected  by  decedent  in  mem- 
ory of  her  father,  and  known  as  "Grace  Church 
Chantry,"  and  "Grace  House,"  "and  especially  to 
promote,  continue,  and  perpetuate  the  observance  of 
religious  worship  and  instruction,  according  to  the 
rites,  in  their  purity,  of  the  Protestant  Episcopal 
Church  of  America,  at  or  in  said  buildings,  or  any  that 
may  be  erected  there  in  the  place  thereof,"  etc. 
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These,  then^  are  the  two  legacies  or  gifts  upon  which 
the  petitioner  claims  a  tax  is  imposed  under  said  act^ 
and  which  is  due  and  unpaid,  which  may  be  summa- 
rized as :  (1)  A  gift  or  legacy  to  the  Metropolitan  Mu- 
seum of  Art,  in  New  York  city,  of  the  decedent's  entire 
collection  of  oil  paintings  and  water-color  drawings, 
upwards  of  an  hundred  in  number,  together  with  a 
fund  of  $200,000,  to  keep  the  same  in  repair,  and  for 
the  purchase  of  works  of  merit  of  modern  artists,  in 
addition  thereto.  (2)  A  gift  or  legacy  of  $350,000 
to  the  Rector,  Wardens,  and  Vestrymen  of  Grace 
Church,  in  the  city  of  New  York,  for  the  church  pur- 
poses of  such  religious  corporation. 

The  petitioner,  as  representing  the  people  of  the 
state  of  New  York,  claims  that  neither  the  state,  the 
comptroller,  nor  district  attorney  ever  received  notice 
of  any  appraisement  of  such  legacies ;  that  it  was  en- 
titled to  such  notice ;  that  the  tax  upon  said  gifts  or 
legacies  lawfully  imposed  by  the  said  statute  has  never 
been  paid  and  is  now  due.  The  petitioner  seeks  by 
these  proceedings  to  assess  and  collect  the  same.  The 
executors  and  the  Metropolitan  Museum  of  Art  and 
Grace  Church,  the  legatees  in  question,  claim  that  due 
proceedings  were  had  for  the  assessment  of  the  tax 
upon  such  legacies  under  such  statute ;  that  the  same 
were  declared  by  the  Surrogate  to  be  exempt  from 
taxation  under  the  order  or  assessment  duly  made  on 
October  29,  1887  ;  that  no  appeal  was  ever  taken  by 
the  comptroller  or  state  from  such  order  or  decree ; 
and  that  the  state  is  now  estopped  by  said  order,  and 
cannot  maintain  these  proceedings.  In  addition,  the 
executors  claim  that  they  paid  and  delivered  these 
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two  separate  legacies,  not  until  after  they  had  been 
adjudged  exempt  by  the  decree  or  order  of  Surrogate 
Rollins  of  October  29, 1887 ;  that  they  did  so  in  good 
faith,  and,  whether  such  legacies  are  now  taxable  or 
exempt,  they  are  not  personally  liable.  In  this  situar 
tion  of  afiEairs,  the  Surrogate  before  whom  these  pro- 
ceedings were  inaugurated  has  referred  this  matter  to 
me  to  take  the  evidence  produced  by  the  respective 
parties  hereto,  upon  the  issues  formed  by  the  petition, 
answers,  and  reply  herein.  I  have  taken  all  the  testi- 
mony, and  received  as  well  all  of  the  records  in  this 
proceeding,  offered  by  any  party,  that  seemed  in  any 
respect,  however  remote,  to  bear  upon  the  questions 
here  involved.  The  facts  upon  which  this  proceeding 
is  based  are  not  really  or  in  any  substantial  sense  dis- 
puted. The  questions  at  issue  are  those  of  law  upon 
facts  which,  for  the  purpose  of  this  discussion,  may  be 
deemed  admitted.  These  questions  are,  however,  in- 
teresting and  novel,  and  practically  are  upon  the  con- 
struction of  the  statute  referred  to,  which,  in  certain 
of  its  provisions,  at  least  indefinite  and  uncertain. 

The  facts,  in  addition  to  those  already  stated,  are 
that  on  June  2,  1887,  the  executors  of  said  decedent, 
by  petition,  applied  to  the  Surrogate  of  the  county  of 
New  York  for  the  appointment  of  an  appraiser,  in 
order  that  an  appraisement  might  be  made,  and  the 
amount  of  the  tax,  under  the  provisions  of  said  col- 
lateral inheritance  tax  act,  be  ascertained  and  declared. 
On  the  same  day,  the  Surrogate,  without  notice,  ap- 
pointed one  James  M.  Jackson  such  appraiser.  On 
June  23d  a  supplemental  petition  of  said  executor  was 
filed,  stating  that  the  above  order  appointing  the  ap- 
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praiser  did  not  prescribe  notice  to  be  given  of  such 
appraisement  to  the  parties  interested,  and  praying 
that  an  order  be  made  fixing  a  reasonable  time  for 
notice  to  be  given  by  the  said  appraiser  to  all  parties 
interested  in  the  real  and  personal  property  of  said 
decedent.  On  June  24,  1887,  an  order  of  the  Surro- 
gate was  entered  on  such  petition,  pro^dding  for  notice 
to  certain  legatees  of  an  appraisement  of  said  dece- 
dent's estate  not  already  appraised.  This  order,  how- 
ever, as  did  the  previous  order,  provided  for  no  notice 
to  the  comptroller.  Thereupon  the  said  named  ap- 
praiser, without  having  given  any  notice  of  such  ap- 
praisement to  the  comptroller  or  to  any  person  or 
official  representing  the  state,  proceeded  to  appraise 
the  estate  in  question.  On  August  10th  the  appraiser 
filed  his  report.  Nowhere  in  the  report,  nor  in  his 
affidavit  attached,  does  it  appear  that  he  mailed  notice 
of  such  appraisement  to  the  comptroller  of  the  city  of 
New  York.  Nor,  as  a  matter  of  fact,  was  he  so  noti- 
fied, nor  did  he  know  of  such  appraisement.  On  Au- 
gust 27,  1887,  an  order  was  made  by  the  Surrogate 
confirming  the  report  of  said  appraiser,  without  notice 
to  the  comptroller  or  other  official,  nor  was  he  heard 
or  notified  of  the  application  for  such  order.  This 
order,  however,  contained  the  following  clause :  "  And 
all  questions  as  to  the  liability  to  taxation,  and  the 
value  for  that  purpose  of  property  not  herein  assessed, 
including  the  estimated  deduction  from  the  residuary 
estate  for  compensation  to  the  executors  for  making 
divisions  or  otherwise  disposing  of  the  real  estate,  as 
to  which  certain  powers  are  conferred  upon  them,  are 
hereby  reserved  for  further  consideration  upon  the 
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15th  day  of  September,  1887,  at  11  o'clock  in  the  fore- 
noon, at  the  Surrogate's  Court,  in  the  court-house  in 
the  city  of  New  York,  which  time  and  place  are  hereby 
assigned  for  a  hearing  upon  the  following  questions, 
viz. :  Why  the  property  disposed  of  in  clauses  5,  6, 
12, 17,  and  18  of  the  will  of  said  Catharine  Lorillard 
Wolfe,  and  in  the  codicil  to  said  will,  should  not  be 
valued  and  assessed  for  taxation  under  such  act,"  etc. 
It  will  be  noticed  that  the  question  as  to  whether 
particular  legacies  or  gifts  sought  to  be  taxed  under 
these  proceedings  were  lawfully  liable  to  be  taxed, 
are  specially  reserved  for  a  hearing  before  the  Sur^ 
rogate  at  the  time  designated  in  said  order.  On  the 
3d  day  of  September,  1887,  the  executors,  through 
their  attorneys,  caused  a  copy  of  such  order  to  be 
mailed  to  the  comptroller,  together  with  a  copy  of 
the  appraiser's  report,  and  a  notice  that  the  ques- 
tions reserved  would  be  heard  at  the  time  designated 
in  such  order.  Up  to  this  time  the  comptroller  had 
been  wholly  ignored  in  the  entire  proceedings,  and, 
indeed,  it  would  seem  to  have  been  the  purpose  of 
the  executors  to  give  no  notice  whatever  to  the  comp- 
troller or  other  official  representing  the  state,  since 
it  was  only  upon  the  suggestion  of  the  Surrogate  that 
the  comptroller  was  inserted  in  the  notice  as  a  party 
after  the  appraisement  had  been  completed  and  con- 
firmed. This  was  the  first  notice  received  or  given 
the  comptroller  of  any  proceedings  in  this  estate  to 
assess  the  tax  upon  the  various  legacies  and  gifts  made 
in  the  will  of  decedent,  under  the  provisions  of  said 
act.  On  the  6th  day  of  September,  one  of  the  assistants 
to  the  Surrogate  served  upon  the  comptroller  a  certi- 
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fied  copy  of  the  order  last  mentioned.  This  is  the 
first  notice  that  the  comptroller  appears  to  have  actu- 
ally received  of  the  proceedings  to  tax  the  legacies 
herein,  although,  for  the  pui'pose  of  this  discussion, 
he  may  be  deemed  to  have  received  the  notice  mailed 
to  him  on  the  3d  inst.  by  said  executors.  At  the  hear- 
ing specified  in  said  order,  on  September  15, 1887,  the 
comptroller  did  not  appear,  and  was  not  heard ;  nor 
did  the  district  attorney  appear  on  such  hearing,  noT 
was  he  ever  notified  of  any  proceedings  in  this  estate, 
until  he  was  informed  that  the  tax  herein  had  not 
been  paid,  upon  which  he  instituted  these  proceedings. 
On  the  29th  day  of  October,  1887,  the  Surrogate  made 
an  order  herein  exempting  the  legacies  given  to  the 
Metropolitan  Museum  of  Art,  and  to  the  Rector, 
Wardens,  and  Vestrymen  of  Grace  Church,  from  tax- 
ation under  said  act.  It  does  not  appear  that  this  or- 
der of  October  29,  1887,  was  ever  served  upon  the 
comptroller,  or  that  he  received  notice  of  its  entry. 
As  a  matter  of  fact,  the  legacies  to  Grace  Church  of  a 
bust  of  Bishop  Potter,  contained  in  the  fifth  section  of 
said  will,  and  of  a  pew  in  Grace  Church  and  St.  Paul's 
Church,  contained  in  the  eighteenth  section  of  said 
will,  given  to  said  church  corporations,  and  the  legacy 
of  the  collection  of  oil  paintings,  water  colors,  etc., 
upwards  of  100  in  number,  given  to  the  Metropolitan 
Museum  of  Art,  under  the  sixth  section  of  said  will, 
(the  latter  being  one  of  those  in  question,)  were  never 
appraised  by  the  said  appraiser,  and  their  fair  market 
value  never  ascertained ;  and  they  are  nowhere  meri- 
tioned  in  the  appraiser's  report.  These  are  all  thie 
facts  that  are  material  to  this  discussion.     I  have  been 
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thus  full  and  explicit,  so  that  the  entire  facta  that  in 
any  manner  influence  or  control  the  determination  of 
the  question  under  consideration  might  be  fully  stated. 
The  first  question  that  presents  itself  for  considera- 
tion is,  is  the  comptroller  entitled  to  notice  of  ap- 
praisement, as  an  interested  party,  and  is  he  entitled 
to  a  hearing  before  the  appraiser  as  to  the  value  of 
the  property  sought  to  be  assessed  ?  The  comptroller 
is  the  collecting  officer  representing  the  state  on  the 
appraisement  of  the  property,  the  assessment  and  col- 
lection of  such  tax,  at  least  in  voluntary  proceedings 
instituted  by  the  executors.  As  the  rate  of  the  tax 
only  is  fixed  by  law,  the  amount  of  such  tax  is 
necessarily  determined  by  the  value  placed  upon 
the  property  by  the  appraiser.  Necessarily,  there- 
fore, it  would  seem  that  the  comptroller,  representing 
the  state,  was  an  interested  party  upon  the  appraisal, 
where  the  sole  question  to  be  determined  is :  What  is 
the  fair  market  value  of  the  legacies  claimed  to  bo 
liable  for  such  tax  ?  and  that  he  is  a  necessary  party 
to  the  validity  of  such  proceedings.  It  was  plainly 
the  duty  of  the  appraiser  to  mail  a  notice  of  appraisal 
of  these  legacies  to  the  comptroller,  upon  which  ap- 
praisal he  had  the  right  to  be  heard.  He  was  not  so 
notified.  Nor  did  he  know  of  such  appraisal  until 
after  the  same  had  been  made  and  completed,  and  the 
appraiser's  report  confirmed  in  all  respects,  excepting 
as  to  the  questions  reserved.  I  do  not  understand 
that  it  is  any  part  of  the  duty  of  an  appraiser  under 
this  act  to  declare  whether  any  legacy  is  exempt  or 
not,  his  duty  being  simply,  after  giving  the  notice 
required  by  law,  to  ascertain  the  fair  market  value  of 
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the  legacy,  and  report  the  same  in  writing  to  the  Sur- 
rogate, who  thereupon  assesses  the  tax  thereon.  In 
this  case,  however,  the  appraiser  in  his  report  did  de- 
clare the  legacies  in  question  exempt  from  taxation. 
Matter  of  Astor,  6  Dem.  413 ;  Matter  of  Vanderbilt's 
Estate,  2  Conn.  Surr.  Rep.  319.  However  that  may 
be^  since  the  comptroller  here  was  given  no  notice  of 
the  appraisal  of  the  estate  of  decedent,  I  have  no  dif- 
ficulty in  reaching  the  determination,  on  the  authority 
of  the  following  case,  that  the  comptroller  was  not 
bound  by  such  appraisal,  and  that  the  proceedings 
thereunder  were  without  jurisdiction,  and  void  as  to  the 
stat-e.  As  far  as  the  rights  of  the  petitioner  represent- 
ing the  people  are  concerned,  it  is  the  same  as  if  such 
appraisal  was  never  had.  This  clearly  seems  to  be 
the  conclusion  in  the  following  case,  where  the  con- 
stitutionality of  the  various  provisions  of  the  act  were 
under  discussion,  and  Eabl,  J.,  writing  the  opinion  of 
the  court,  referring  to  this  act,  says :  "  Therefore,  when 
the  section  provides  that  he  shall  designate  by  order 
to  whom  the  notice  is  to  be  given,  it  is  necessarily 
implied  that  he  shall  designate  all  persons  entitled  to 
notice.  If  he  should  omit  to  do  so,  it  would  be  an 
error  on  account  of  which  any  tax  imposed  upon  the 
person  not  notified  or  heard  would  be  invalid,  as  hav- 
ing been  imposed  without  jurisdiction."  Matter  of 
McPherson,  104  N.  T.  322.  So,  also,  In  re  Yandex 
bilt's  Estate,  supra,  which  in  many  respects  was  a 
proceeding  similar  in  its  circumstances  to  this.  The 
Surrogate,  in  citing  the  foregoing  case,  said :  "  No 
notice  of  appraisement  was  ever  given  to  the  comp- 
troller or  district  attorney,  or  to  the  institutions  now 
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sought  to  be  subjected  to  the  tax.  It  is  clear  that 
each  were  entitled  to  such  notice."  The  comptroller, 
then,  being  a  party  in  interest,  therefore  a  necessary 
party,  and  not  having  been  notified  nor  heard  on  the 
appraisal,  as  provided  by  section  13  of  the  act,  it  in- 
evitably follows  that  the  appraisal  was  invalid  and 
without  jurisdiction  as  to  the  state,  of  which  he  was 
the  collecting  agent  in  such  voluntary  proceedings. 
But  it  is  urged  by  the  executors  and  legatees  that, 
even  if  the  comptroller  did  not  receive  notice  of,  and 
did  not  have  a  hearing  upon,  the  appraisal,  he  did 
have  notice  of  a  hearing  upon  the  questions  reserved 
by  the  Surrogate  for  his  determination,  which  included 
the  questions  of  liability  to  taxation  of  the  legacies 
here  under  consideration ;  that  such  notice  was  con- 
tained in  the  order  of  the  Surrogate  of  August  27, 1887, 
confirming  the  report  of  the  appraiser,  except  as  to 
certain  legacies,  including  these,  and  which  designated 
September  15,  1885,  as  the  time  when  the  hearing 
would  be  had  upon  such  reserved  questions ;  that  this 
order  containing  such  notice  was  served  upon  the 
comptroller  on  the  3d  and  6th  of  September,  1887 ; 
that  he  had  an  opportunity  then  to  be  heard  upon 
these  questions,  and,  if  he  did  not  choose  to  avail  him- 
self of  it,  he  had  his  day  in  court,  if  he  desired  it,  and 
is  now  estopped  from  questioning  such  proceedings, 
and  therefore  bound  by  the  order  of  the  Surrogate  of 
October  29,  1885,  exempting  these  legacies  from  tax- 
ation upon  such  hearing.  This  contention  of  the  ex^ 
ecutors  and  legatees  seems  to  ignore  the  certain  right 
of  the  state  to  be  heard  upon  the  question  of  the  fair 
market  value  of  the  legacies.     That  question  had  at 
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ready  been  determined  without  notice.  The  Surro- 
gate has  no  authority,  under  the  statute,  to  fix  the 
market  value  of  the  legacy.  He  is  the  assessing  of- 
ficer, and  upon  the  report  of  the  appraiser  assesses  the 
tax,  and  determines  whether  the  legacy  is  exempt,  or 
liable  for  the  payment  of  the  tax.  I  am  not  unmind- 
ful here  that  it  may  be  said  that  the  legacy  to  Grace 
Church  and  part  of  that  to  the  Metropolitan  Museum 
of  Art  (if  it  can  be  separated)  are  each  money  legacies, 
and  so,  perhaps,  needed  no  appraisal  as  to  the  mar- 
ket value.  An  examination  of  section  13  of  the  stat- 
ute plainly  shows  that  the  appointment  of  the  appraiser 
and  his  appraisal  are  the  initial  steps  in  the  proceed- 
ings to  ascertain  the  liability  of  estates  to  taxation, 
and  not  until  such  proceedings  are  had  does  the  matr 
ter  come  before  the  Surrogate  for  his  assessment. 
That  was  done  in  this  case.  If,  then,  the  initial  pro- 
ceedings were  invalid  and  without  jurisdiction,  it  is 
difficult  to  see  how  any  subsequent  proceedings,  based 
upon  the  invalid  and  void  proceeding,  can  become 
valid  and  binding  upon  any  person  as  to  whom  the 
prior  proceedings  were  without  jurisdiction.  If  the 
appraisal  was  invalid  as  to  the  comptroller  as  the  re- 
ceiving or  collecting  agent  of  the  state,  certainly  no 
assessment  based  upon  the  appraisal  can  be  binding  or 
conclusive  on  him.  It  can  only  conclude  those  whom 
the  appraisal  concludes ;  that  is,  those  parties  in  in- 
terest who  had  due  notice  of  the  appraisal. 

I  do  not  think  that  the  Surrogate  has  any  jurisdiction 
to  make  an  assessment  upon  an  invalid  and  void  report 
of  an  appraiser ;  and,  if  such  an  assessment  is  made, 
it  also  is  invalid  and  void.     In  other  words,  if  the  pro- 
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ceedings  are  without  jurisdiction  from  the  beginning, 
all  subsequent  proceedings  are  equally  so,  unless  the 
want  of  jurisdiction  is  waived.  No  waiver  -has  ever 
been  made  by  the  state  here. 

Another  ground  of  estoppel  made  against  the  peti- 
tioner by  the  respondents  is  that  the  comptroller  ac- 
cepted payment  of  taxes  upon  certain  gifts  or  legacies 
other  than  those  in  question  assessed  by  the  order  of 
August  27th.  I  do  not  see  that  this  affects  the  posi- 
tion of  the  petioner  at  all.  The  legacies  were  separate 
and  distinct  from  those  here,  and  taken  by  different 
legatees,  and,  as  the  comptroller  ascertained  the  coi^ 
rectness  of  the  assessment  made,  he  might  well  accept 
the  payment  of  the  tax  properly  assessed  thereon, 
without  destroying  his  rights,  or  imperiling  those  of 
the  state,  to  collect  other  taxes  or  other  legacies,  to 
impose  a  tax  upon  which  no  due  proceedings  in  law 
had  yet  been  had.  But  not  even  these  grounds  of 
objection,  with  which  I  do  not  agree,  and  against 
which  I  decide,  can  be  made  against  the  legacy  of 
oil  paintings,  water  colors,  their  frames,  etc.,  upwards 
of  a  hundred  in  number,  given  to  the  Metropolitan 
Museum  of  Art.  This  collection  of  paintings  and 
water  colors,  their  frames,  etc.,  have  never  been  ap- 
praised at  all.  Its  fair  market  value  has  never  been 
ascertained  nor  reported  to  the  Surrogate,  nor  has  he 
made  any  assessment  thereof  upon  any  report.  Cer- 
tainly, as  to  this  collection  of  paintings  and  waters 
color  drawings,  and  their  frames,  an  appraisement 
must  be  had,  and  an  assessment  made  thereon.  Upon 
this  branch  of  the  question,  therefore,  I  conclude  that 
the  previous  proceedings  for  the  purpose  of  assessing 
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the  tax  under  said  act  were  without  jurisdiction  as  to 
the  comptroller,  and  do  not  estop  or  conclude  him 
or  the  state  in  these  proceedings.  The  rights  of  the 
state  to  collect  the  tax  on  such  legacies,  under  such 
actj  are  unaffected  by  such  prior  proceedings. 

I  have  carefully  considered  another  reason  why  the 
state  is  not  estopped  by  the  prior  proceeding,  which 
has  been  presented  to  me  with  much  force  and  ability 
by  the  counsel  representing  the  state ;  that  is,  that  the 
plea  of  former  adjudication  cannot  avail  here,  because 
neither  the  parties  to  the  proceeding  nor  the  subject- 
matter,  remedy,  or  cause  of  action  is  the  same,  and  that, 
for  such  plea  to  prevail,  the  two  proceedings  must  be 
identical  in  all  these  particulars.  In  other  words,  that 
the  former  proceeding,  under  section  13,  was  purely  an 
assessment  proceeding,  in  which  no  liability  could  be 
enforced ;  that  the  present  proceeding  is  one  instituted 
under  sections  16  and  17,  by  the  district  attorney  rep- 
resenting the  state,  to  impose  the  liability  and  com- 
pel the  payment  of  the  tax ;  that  the  comptroller  does 
not  represent  the  state  so  as  to  conclude  it,  but  that 
the  state  can  only  be  bound  on  notice  to  the  district 
attorney,  as  its  representative  official,  who  could  only 
move  in  a  proceeding  such  as  this  after  the  expira- 
tion of  eighteen  months  after  the  tax  became  due, 
and  is  not  a  proper  party,  and  cannot  intervene  in  the 
proceedings,  under  section  13  of  the  act.  Matter  of 
Amett^  49  Hun  599 ;  Matter  of  Vanderbilt's  Estate, 
2  Conn.  Surr.  Rep.  319 ;  Matter  of  Astor,  6  Dem.  402 ; 
Matter  of  Fariey,  15  N.  Y.  St.  Rep.  727.  In  view, 
however,  of  the  conclusions  I  have  reached  as  to  the 
effect  of  the  failure  to  properly  notify  the  comptroller, 
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I  do  not  deem  it  necessary  to  pass  upon  these  views 
of  the  district  attorney  and  counsel  for  the  state.  I 
prefer  to  place  my  conclusions  upon  the  ground  of 
failure  to  notify  the  comptroller  in  the  manner  re- 
quired by  law.  It  is  clear  that  the  comptroller  is  the 
receiving  or  collecting  officer  of  the  state  of  the  taxes 
assessed  under  this  act.  He  is  its  agent,  and  repre- 
sents it.  And  it  seems  to  me  that,  if  due  and  proper 
notice  was  given  to  the  comptroller  of  the  proceedings 
for  the  appraisal,  assessment,  and  collection  of  such 
tax,  the  state  would  be  concluded  thereby.  That  be- 
ing so,  the  conclusion  is  inevitable  that  he  does  rep- 
resent the  state,  at  least  in  voluntary  proceedings, 
instituted  by  the  executors. 

The  contention,  however,  is  made  by  the  executors 
and  legatees  that,  whether  the  comptroller  was  duly 
notified  or  not  of  the  former  proceedings,  the  decree 
of  October  29th  is  nevertheless  conclusive  upon  the 
state,  for  the  reason  that  the  Surrogate  is  made  the 
assessing  and  taxing  officer  by  the  provisions  of  such 
act ;  and  the  proceedings  are  in  rem  ;  and  that,  such 
assessment  having  once  been  made,  it  is  valid  and 
effectual  for  all  time,  and  no  re-assessment  can  be 
had.  Of  course,  even  if  this  view  was  sound,  it  goes 
without  saying  that  it  would  not  affect  the  question  here 
as  to  the  gift  of  the  valuable  collections  of  paintings, 
water  colors,  etc.,  to  the  Metropolitan  Museum  of  Art, 
because  no  appraisal  or  assessment  of  them  has  ever 
been  made  or  claimed  to  be.  My  conclusion  upon 
this  phase  of  the  question  is  that  the  Surrogate  is  the 
assessing  or  taxing  officer ;  but  that  the  assessment 
made  by  him  must,  to  be  effectual  and  valid,  be  made 
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upon  an  appraiser's  report,  made  in  due  form  of  law^ 
and  in  the  special  manner  provided  by  this  statute  to 
bring  the  parties  to  be  concluded  by  the  assessment 
within  the  grasp  of  its  jurisdiction.  If  the  procedure 
of  the  statute  is  not  followed,  necessarily  the  proceed-* 
ings  fail,  as  being  without  jurisdiction. 

It  is  a  well-settled  rule  of  law  that,  where  a  statute 
gives  a  new  power,  and  prescribes  the  manner  and 
means  of  enforcing  it,  the  proceedings  under  it  can  be 
had  in  no  other  way  than  those  distinctly  specified  in 
the  act.  A  special  law  giving  special  proceedings 
must  be  strictly  followed.  Apply  that  rule  to  the 
case  here  being  considered,  and  the  conclusion  is  easy 
that  the  entire  former  proceeding  was  without  juris- 
diction and  invalid,  so  far  as  any  force  binding  upon 
the  state  can  be  therein  found. 

But  I  cannot  agree  with  the  proposition  of  the  re- 
spondents that  this  is  a  proceeding  in  rem.  It  is  set- 
tled law,  long  since  passed  from  the  realm  of  doubt 
and  debate,  that  this  tax  is  one  upon  the  legatee  for 
the  privilege  of  receiving  it,  and  is  not  one  upon  the 
property  itself.  It  is  rather  a  tax  upon  the  devolu- 
tion or  succession  of  property,  and  has  so  been  deter- 
mined in  several  well-adjudicated  cases.  My  duty  in 
this  particular  is  satisfied  by  referring  to  the  following 
cases,  which  decide  that  question  adversely  to  re- 
spondents' position :  Matter  of  Howard,  5  Dem.  483 ; 
Wallace  v.  Myers,  38  Fed.  Rep.  184 ;  Matter  of  Van- 
derbilt's  Estate,  2  Conn.  Surr.  Rep.  319 ;  Matter  of 
McPherson,  104  N.  T.  306. 

This  brings  us  to  the  main  question  in  controversy, 
as  to  whether  the  legacies  in  question,  or  the  legatees 
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receiving  them,  are  exempt  or  liable  to  taxation,  un- 
der the  provisions  of  the  Collateral  Inheritance  Act. 
Upon  the  general  question  of  the  liability  of  these 
two  institutions  to  taxation  upon  legacies  received 
under  this  act,  there  can  be  no  doubt,  in  view  of  the 
decisions  upon  this  subject  as  they  now  stand.  Grace 
Church  is  a  religious  corporation  organized  under  the 
general  act  for  the  incorporation  of  certain  religious 
societies,  (chapter  79,  Laws  1801,)  and  the  several 
acts  amendatory  thereof.  It  derives  an  income  from 
certain  sources.  It  is  not  a  corporation  that  dispenses 
a  free  public  charity,  whose  benefits  and  privileges 
are  free  to  all.  This  removes  it  from  the  domain  of 
a  free  public  charity.  The  Metropolitan  Museum  of 
Art  is  incorporated  under  chapter  197  of  the  Laws  of 
1870.  It  derives  an  income  from  various  sources, — 
from  dues  of  membership,  sale  of  books  and  speci- 
mens, etc.  Its  privileges  and  advantages  are  not  free 
to  the  general  public,  but  special  privileges  are  given 
to  its  members  and  others  on  special  occasions,  to  the 
exclusion  of  the  general  public.  Neither  of  these  two 
institutions  is  exempt  from  taxation  by  any  provision 
of  law.  I  need  not  consider  the  liability  of  these  two 
corporations  to  taxation  under  the  act.  That  ques- 
tion has  been  decided.  It  is  sufficient  for  me  to  say 
that  both  of  such  corporations  are  liable  to  taxation, 
and  to  cite  as  authority  therefor  the  cases  of  Catlin  v. 
Trustees  of  Trinity  College,  113  JST.  Y.  133 ;  Matter  of 
Vanderbilt's  Estate,  supra,  and  the  statutes  there 
cited. 

The  counsel  for  these  two  institutions,  however, 
claim  that,  even  if  they  were  liable  for  taxation  upon 
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legacies  by  the  provisions  of  the  Collateral  Inheritance 
Tax  Act,  they  are  specially  exempted  from  such  tax  by 
the  provisions  of  chapter  553  of  the  Laws  of  1890. 
This  position  is  not  tenable.  The  act  appealed  to  is 
not  retroactive,  and  cannot  disturb  vested  rights.  If 
these  two  institutions  at  any  time  become  liable  to 
such  tax  which  became  fixed,  and  thereby  a  right 
vested  in  the  state  to  assess  and  collect  the  same, 
certainly  no  subsequent  act  of  the  legislature  can  di- 
vest such  right.  We  are  not  called  upon,  however, 
to  give  this  question  any  further  consideration.  This 
question  has  been  decided  in  at  least  two  well-considered 
opinions,  in  which  it  is  specifically  held  that  such  act 
was  not  retroactive  in  its  operation.  Sherrill  v.  Christ 
Church,  121  N.  T.  701,  and  Estate  of  Mintum,  15 
N.  T.  Supp.  547,  n. 

A  further  contention  is  made  by  the  respondents 
that  this  is  an  action  to  recover  a  statutory  penalty  or 
forfeiture,  and  must  be  brought  within  two  years  after 
the  cause  of  action  accrues,  under  the  provisions  of 
section  384  of  the  Code  of  Civil  Procedure.  I  am  un- 
able to  agree  with  this  interpretation  of  the  law  on 
this  subject.  However,  this  question  has  also  been 
decided  adversely  to  the  respondents'  position.  Mat- 
ter of  Vanderbilt's  Estate,  2  Conn.  Surr.  Hep.  319. 

The  executors  in  this  proceeding  have  paid  over 
and  delivered  to  the  two  institutions  named  the  leg- 
acies bequeathed  to  them  under  the  will  of  said  de- 
cedent. This  they  did  after  the  making  and  entry  of 
the  decree  of  the  Surrogate  of  October  29,  1887,  de- 
claring each  of  said  legacies  exempt  from  taxation. 
The  district  attorney,  on  behalf  of  the  state,  raises 
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what  to  my  mind  is  a  serious  question,  that  of  the 
personal  liability  of  the  executors  for  the  payment  of 
the  amount  of  the  tax  upon  such  legacies.  I  have 
carefully  considered  the  brief  of  the  counsel  for  the 
petitioner  upon  the  question,  and  have  given  the  sub- 
ject much  independent  examination.  My  conclusion, 
however,  is  that  the  executors  having  acted  in  good 
faith  in  paying  such  legacies,  apparently  relying  upon 
the  decree  or  order  of  October  29,  1887,  they  are  not 
personally  liable  for  such  tax.  The  learned  Surrogate 
has  decided  that  under  such  circumstances  as  here  the 
executors  are  not  personally  liable  for  such  tax.  Mat- 
ter of  Vanderbilt's  Estate,  supra. 

My  conclusion,  therefore,  is  that  with  respect  to 
the  people  of  the  state  of  New  York  no  due  and  law- 
ful proceedings  have  been  had  for  the  appraisement 
and  assessment  of  the  tax  upon  said  legacies  to  the 
Metropolitan  Museum  of  Art,  or  to  the  Rector,  War- 
dens, and  Vestrymen  of  Grace  Church,  pursuant  to 
the  provisions  of  said  act ;  that  said  legatees  are  liable 
for  any  tax  imposed  under  said  act  upon  said  legacies, 
or  for  the  privilege  of  taking  and  receiving  the  same ; 
that  such  tax  is  due  and  unpaid ;  that  the  executors  of 
decedent  having  paid  such  legacies  to  the  said  named 
legatees  in  good  faith,  and  not  until  after  the  entry  of 
the  decree  of  October  29, 1887,  are  not  personally  liable 
for  said  tax ;  that  the  question  of  the  fair  market  value 
of  the  legacy  of  the  collection  of  oil  paintings,  water 
colors,  and  their  frames,  etc.,  has  never  been  deter- 
mined, such  legacy  having  never  been  appraised  by 
any  appraiser,  nor  assessed  by  the  Surrogate;  and, 
finally,  that  said  gifts  or  legacies  should  be  appraised, 
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and  the  tax  imposed  by  said  statute  assessed  thereon 
for  the  amount  of  which  said  legatees  should  be  de- 
clared and  held  liable. 

Upon  the  filing  of  the  report  of  the  referee  the 
Surrogate  wrote  the  following  opinion : 

The  Surrogate. — All  the  questions  raised  by  learn- 
ed counsel  for  all  the  exceptants  have  heretofore  been 
carefully  considered  by  me  in  other  cases,  and  upon 
further  reflection,  aided  by  elaborate  and  able  briefs 
now  submitted,  I  am  confident  that  mj'^  previous  rul- 
ings are  sound.  I  concur  in  the  findings  and  conclu- 
sions of  the  learned  referee,  and  adopt  his  able  opinion 
as  expressing  my  own  views  upon  the  questions  in- 
volved. An  appraiser  must  be  appointed  pursuant  to 
settled  practice,  to  ascertain  the  fair  market  value  of 
the  legacies  in  question. 
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Renssblabb  Cotjnty. — Hon.  JAMES  LANSING, 

Surrogate. — July,  1891. 

Matter  of  Cozzbns. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  George  B.  Smith,  Jesse  B.  Anthony  and 
Theodore  E.  Haslehurst,  executors  of  and 
trustees  under  the  will  of  Gorton  P.  Cozzens, 
deceased. 

Three  persons,  A.  H.  and  S.,  who  were  executore  in  and  trustees  under  a 
wiU,  qualified,  but  only  two  of  them,  H.  and  S.,  took  any  active  part  in 
the  management  of  the  estate,  dividing  the  assets  of  the  estate  be* 
tween  them  and  receiving  the  income.  H.  kept  the  books  of  the  es- 
tate, entering  thereon  all  the  receipts  and  disbursements  made  by 
himself  as  well  as  those  reported  to  him  by  S.,  and  he  made  periodical 
statements  from  such  books  to  S.,  who  disbursed  the  income  of  the 
entire  estate  to  and  for  the  benefit  of  the  beneficiary.  H.  died  insolvent* 
and  it  was  found  had  appropriated  to  his  own  use  part  of  the  assets  of 
the  estate.  Held,  that  neither  of  the  other  trustees  was  guilty  of  ne^^- 
ligence  in  not  examining  the  books  of  the  estate  kept  by  H.,  and  were 
therefore  not  liable  for  the  amount  misappropriated,  without  their 
knowledge,  by  the  trustee,  H. 

Executors  and  trustees  under  a  will,  who  loan  to  one  of  their  number  assets 
of  the  estate  on  his  personal  note,  secured  by  collateral  of  a  railroad 
bond,  are  liable  to  the  estate  for  the  loss  caused  by  the  insolvency  of 
the  maker  of  the  note,  and  the  fact  that  the  said  maker  had  no  title  to 
the  bond  which  he  had  pledged  as  security. 

Accounting  by  George  B.  Smith,  Jesse  B.  Anthony 
and  Theodore  E.  Haslehurst,  under  the  will  of  Gorton 
P.  Cozzens,  deceased. 

The  facts  appear  in  the  opinion  of  the  Surrogate. 

MBBBrrr  &  ^y as,  for  Geobob  B.  SMrrn  and  others,  trustees. 
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Sbymoub  Van  Stanvoobd,  guardian  ad  litem,  for  Annie  S.  Cozzins. 

The  Surrogate. — We  shall  consider,  first,  the  pro- 
priety of  the  allowance  of  the  credit  of  the  sum  of 
$2,060.67  upon  this  accounting.  It  will  be  necessary 
briefly  to  consider  the  facts  connected  with  the  al* 
leged  loss  of  the  funds,  in  order  to  make  a  proper  ap- 
plication  of  the  law.  But  little,  if  anything,  is  known 
in  regard  to  the  actual  facts  connected  with  the  loss, 
save  what  appears  in  the  books  kept  by  the  deceased 
trustee,  Haslehurst,  which  were  not  examined  until 
after  his  death.  From  those  books  it  appears  that  a 
mortgage  upon  property  in  the  city  of  Troy  was  given 
by  one  Golden,  for  the  sum  of  $2,000,  September  10, 
1884 ;  that  it  was  paid  on  the  10th  day  of  September, 
1886,  in  full.  The  mortgage  was  satisfied  by  Hasle- 
hurst alone,  and  the  money  never  came  into  the  hands 
of  the  trustees  Smith  or  Anthony,  and  they  had  no 
knowledge  of  its  payment  at  the  time  it  was  paid. 
On  the  books  kept  by  Haslehurst  the  amount  due  on 
the  mortgage,  after  it  was  received,  was  figured  as 
cash  in  the  hands  of  Cipperly,  Cole  &  Haslehurst, 
bankers  and  brokers,  at  Troy,  N.  Y.,  of  which  firm 
Haslehurst  was  a  member.  Haslehurst  paid  interest 
thereon  December  1,  1886,  at  4  per  cent,  and  subse- 
quently entered  in  his  book,  January  1, 1887,  that  he 
had  a  balance  on  hand  belonging  to  the  estate  of 
$3,060,  including  the  $2,000  above  stated.  This 
amount  he  entered  on  the  books  as  being  on  special 
deposit  with  Cipperly,  Cole  &  Haslehurst,  ($3,000,) 
and  credited  interest  thereon  for  four  months  at  4  per 
cent.  On  November  1,  1887,  Haslehurst  changes 
again  the  entry  on  the  book,  by  crediting  interest 
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from  Cipperly,  Cole  &  Haslehurst  on  $1,000  at  4  per 
cent,  and  on  $2,000  for  six  months  at  5  per  cent.  It 
appears  from  the  books  that  this  $2,000  was  simply 
Haslehurst's  individual  note,  which  never  has  been 
found,  and  probably  was  never  made.  The  proceeds 
of  the  Golden  mortgage  never,  so  far  as  it  appears, 
went  to  the  firm  of  Cipperly,  Cole  &  Haslehurst,  but 
were  used  by  Haslehurst  individually,  which  amount 
constitutes  a  part  of  the  shortage  of  this  estate.  Has- 
lehurst credits  himself  with  interest  on  this  note  up  to 
the  last  interest  day  preceding  his  death.  Anthony 
was  never  consulted  about  the  Grolden  mortgage,  and 
never  knew  it  was  paid,  or  even  of  its  existence,  un- 
til he  made  an  examination  of  the  books  after  the 
death  of  Haslehurst.  Smith  knew  of  the  existence  of 
the  Golden  mortgage,  but  had  no  knowledge,  until 
after  the  death  of  Haslehurst,  that  it  had  been  paid. 
The  loan  appears  to  have  been  made  by  Haslehurst 
alone.  Smith  only  knew  of  it  as  interest  was  brought 
to  him  purporting  to  be  interest  received  from  the 
Golden  mortgage.  Under  these  facts  the  question 
arises,  are  Anthony  and  Smith,  or  either  of  them, 
liable  for  the  loss  which  has  occurred  to  the  trust 
fund? 

In  regard  to  Anthony,  we  think  there  is  no  serious 
question  as  to  his  liability.  He  appears  to  have  been 
a  consulting  trustee  only.  He  had  no  charge  of  the 
funds,  no  knowledge  of  the  investments ;  indeed  there 
was  a  tacit  understanding,  as  he  alleges,  between  him- 
self and  the  remaining  trustees,  that  they  would  as- 
sume the  active  care  and  management  of  the  estate. 

In  regard  to  Smith,  the  case  is  somewhat  different. 
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He  knew  of  the  investment,  and  had  active  charge, 
in  connection  with  Haslehurst,  of  the  trust,  and  held 
a  large  portion  of  the  securities  in  his  own  hand,  and 
collected  the  interest  and  income  from  the  securities 
and  disbursed  the  income  from  the  entire  estate  to 
and  for  the  benefit  of  the  beneficiary.  He  was  a 
butcher,  actively  engaged  in  his  business,  unaccus- 
tomed to  keep  books  of  account  save  a  simple  blotter, 
and  relied  upon  Haslehurst  as  a  skilled  accountant  and 
one  peculiarly  qualified  for  the  purpose  of  keeping  the 
accounts  and  transactions  of  the  estate.  Doubtless  he 
had  access  to  the  books  of  the  estate  kept  by  Hasle- 
hurst, but  he  did  not  in  fact  examine  them.  It  infers 
entially  appears  that  he  would  have  known  but  little 
of  them  had  he  examined  them,  and  really  the  only 
question,  it  seems  to  me,  so  far  as  this  item  is  con- 
cerned, is :  Were  he  and  his  co-trustee,  or  either  of 
them,  guilty  of  negligence  in  not  examining  the  books 
of  the  estate  kept  by  Haslehurst,  or  causing  them  to 
be  examined,  to  learn,  as  it  has  been  learned  since 
Haslehurst's  death,  and  might  have  been  before,  that 
Haslehurst  was  using  the  funds  of  the  estate  in  his 
own  business  or  the  business  of  the  concern  of  which 
he  was  a  member  ? 

The  general  rule  in  regard  to  the  liability  of  execu- 
tors and  trustees  is  well  settled.  Co-executors  and 
trustees  may  act  either  separately  or  in  conjunction. 
They  are  jointly  liable  for  joint  acts,  and  each  is  sep- 
arately liable  for  his  separate  acts  and  defaults.  Bruen 
V.  Gillet,  115  iV^.  r.  10 ;  Croft  v.  Williams,  88  N.  T. 
384;  Adair  v.  Brimmer,  74  N.  T.  539.  In  Croft 
V.  Williams,  Judge  Finch,  speaking  for  the  court, 
Vol.  n.-:-40 
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remarks  that  "  the  general  rule  is  that  an  executor 
is  responsible  for  his  own  acts,  and  not  for  those  of 
his  associates ;  so  that^  if  he  receives  and  misapplies 
the  money,  or  does  any  act  by  which  it  gets  into  the 
hands  of  the  other,  who  diverts  or  wastes  it,  and  but 
for  which  act  the  latter  would  not  have  had  it,  a  lia- 
bility to  make  good  the  loss  results If  an  ex- 
ecutor is  merely  passive,  and  simply  does  not  obstruct 
the  collection  or  receipt  of  assets,  he  is  not  liable  for 
the  latter's  waste,  but  where  he  knows  and  assents  to 
such  misapplication,  or  negligently  suffers  his  co- 
executor  to  receive  and  waste  the  estate  when  he  has 
the  means  of  preventing  it  by  proper  care,  he  becomes 

liable  for  the  resulting  loss Mere  assent  to  the 

executor's  receipt  of  the  funds  is  not  enough 

Ordinarily,  in  the  collection  of  assets  the  rights  of 
each  are  alike,  and  one  has  not  control  or  supremacy 
over  the  other.  One,  therefore,  may  sit  passive  and 
see  the  other  receive  funds  of  the  estate,  and,  making 
no  objections,  be  deemed  to  assent,  but  that  does  not 
make  him  responsible  for  what  has  been  received. 
He  must  in  some  manner  know  and  assent  to  the  mis- 
application ;  he  must  be  a  consenting  party  to  the 
waste,  or  neglect  some  duty  consequent  upon  his 
knowledge  of  the  misapplication  intended  or  in  pro- 
gress. A  wrong  done  or  duty  omitted  must  lie  at  the 
foundation  of  his  liability."  See,  also,  Wilmerding  v. 
McKesson,  103  N.  T.  329 ;  Ormiston  v.  Olcott,  84  N. 
T.  339. 

In  applying  the  rule  above  laid  down  to  the  facts 
relating  to  this  item,  it  seems  to  me  that  Smith,  whose 
liability  is  more  especially  insisted  upon,  is  not  guilty 


RENSSELAER  COUNTY,  JULY,  1891.        C27 

MATTEB  OF  COZZBN8. 

of  such  negligence  as  renders  him  responsible  for  this 
loss.  He  certainly  had  no  knowledge  of  the  intended 
misappropriation,  or  of  ite  progress,  and  had  no  reason 
to  suspect  Mr.  Haslehurst's  integrity,  either  from  his 
standing  in  the  community  or  from  his  own  dealings 
with  him.  Neither  does  the  rule  that  the  knowledge  of 
one  co-executor  or  trustee  must  be  imputed  to  the  other 
laid  down  in  the  case  ot  Troy  &  Albia-Horse  R.  R.  Co. 
V.  Smith,  11  iV^.  r.  Supp.  261;  33  St.  Rep.  203, 
apply  here ;  otherwise  in  every  case  the  actual  non- 
consenting  and  innocent  co-executor  would  always  be 
bound  for  the  wrongful  acts  of  a  recusant  executor, 
because  he  would  always,  under  that  rule,  have  im- 
plied knowledge  or  notice  of  his  co-executor's  defaults 
intended  or  in  progress. 

The  serious  question  is,  was  knowledge  of  the  facts 
embraced  in  the  books  of  the  estate  kept  by  Hasle- 
hurst  legally  imputable  to  Smith  and  Anthony,  or  either 
of  them  ?  We  are  not  disposed  to  adopt  so  stringent  a 
rule.  There  was  no  suspicion  of  wrong-doing,  nothing 
to  put  the  accounting  executors  on  inquiry;  and,  un- 
der such  circumstances,  it  can  hardly  be  said  that  they 
were  guilty  of  neglect  in  not  looking  into  the  books 
kept  by  the  co-executor,  or  inquiring  into  the  condi- 
tion of  the  portion  of  the  estate  controlled  by  him, 
when  they  had  every  reason  to  believe  that  the  duties 
which  had  been  assumed  by  their  co-executor  were 
being  properly  performed. 

We  do  not  think  the  case  of  Earle  v.  Earle,  93  N. 
T.  104,  which  holds  that  executors  or  administrators 
who  permit  a  third  person  to  manage  and  control  the 
estate,  and  adopt  him  as  their  agent,  are  responsible 
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for  his  conduct,  and  are  liable  for  losses  incurred  by 
his  improper  and  negligent  management  of  the  affairs 
of  the  estate,  applies  here.  In  the  case  at  bar  Hasle- 
hurst  was  but  performing  his  own  duties  as  executor 
in  what  he  did  in  keeping  the  books,  and  the  fact  that 
the  remaining  executors  or  trustees  trusted  to  his 
honesty  in  keeping  them  correctly,  and  did  not  in- 
quire into  every  transaction  which  was  or  might  have 
been  on  his  books,  does  not,  as  a  matter  of  law  or 
fact,  require  the  conclusion  that  they  were  guilty  of 
negligence ;  and  we  shall  hold,  for  the  purpose  of  this 
accounting,  that  the  trustees  should  have  credit  for 
the  sum  of  $2,060.67,  lost  through  the  misconduct  of 
their  associate  trustee  without  their  fault.  • 

The  remaining  question,  as  to  the  credit  claimed 
by  the  executors  for  the  loss  of  $900  and  the  costs  of 
a  suit  respecting  the  same,  presents  a  far  different 
question.  Said  $900  was  a  portion  of  the  funds  of 
the  estate  which  had  been  received  by  the  said  Hasle- 
hurst,  and  also  misappropriated  by  him.  The  facts  in 
regard  to  that  item  are,  in  short,  as  follows :  Hasle- 
hurst  had  received  the  money  which  belonged  to  the 
estate ;  and,  to  use  the  language  of  Mr.  Smith,  trus- 
tee, in  his  testimony,  Haslehurst  said:  "'I  (Hasle- 
hurst)  will  take  that  money,  and  give  you  my  note 
and  a  Troy  &  Albia  bond  as  collateral ;  that  is,  $900.' 
That  is  the  only  transaction  he  consulted  me  about. 
He  said :  *  I'll  give  you  my  note,  and  attach  a  bond 
of  the  Troy  &  Albia  Horse-Railroad  to  it  as  collateral 
security.'  "  It  appeared  after  the  death  of  Haslehurst 
that  the  $1,000  bond  attached  to  the  note  as  collateral 
had  been  wrongfully  taken  by  Haslehurst  from  its 
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owner  when  he  transferred  the  same  to  Smith.     The 
note  is  unpaid  by  reason  of  Haslehurst's  insolvency. 
An  action  was  subsequently  brought  by  the  Troy  & 
Albia  Horse-Railroad   Company  against  the  present 
trustees  to  recover  the  bond,  and  recovery  was  had, 
the  court  holding  that  the  remaining  execi^tors  or 
trustees  were  not  bona  fide  holders  of  the  bpnd,  and 
that  the  knowledge  of   Haslehurst  was  imputable  to 
them.     Troy  &  Albia-Horse  R.  R.  Co.  v.  Smith,  supra. 
Credit  upon  account  of  this  loss  is  claimed  upon  the 
ground  that  Haslehurst,  at  the  time  of  the  acceptance 
of  this  note  by  Smith,  his  co-executor,  had  the  money  in 
his  possession,  and  had  the  right  to  its  control  and  use, 
and  that  Smith  did  nothing  that  caused  the  loss ;  and, 
further,  that  Smith  neither  put  it  in  Haslehurst's  pos- 
session, nor  had  he  the  power  to  deprive  him  of  its 
possession,  or  control ;  and  that  at  the  time  of  the  al- 
leged loan  he  held  it  as  trustee,  and  was  entitled  to 
its  control,  without  consent  of  his  co-trustee ;  and  be- 
yond that,  that  the  trustee  Smith  acted  in  entire  good 
faith  in  making  the  loan  and  accepting  the  bond  of 
the  Troy  &  Albia  Horse-Railroad  Company,  which,  it 
is  alleged,  was  ample  security  for  the  loan ;  and  ex- 
cept for  the  defect  in  title  of  the  bond  of  which  Smith, 
it  is  conceded,  had  in  fact  no  knowledge,  the  loan 
would  have  been  amply  secured.     We   are  of   the 
opinion  that  this  position  is  unsound.     True,  Hasle- 
hurst had  the  funds  in  his  possession,  but,  for  the  oc- 
casion, he  laid  aside  his  character  of  co-executor  or 
trustee,  and  went  to  his  co-executor  as  a  borrower. 
He  said  in  substance  :  ^^  I  need  a  loan  of  money  for  a 
brief  period.     I  will  give  you  my  note  and  a  $1,000 
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bond  of  the  Troy  &  Albia  H.  R.  R.  Co.  as  collateral 
security  for  the  loan."  In  my  judgment  the  case 
would  not  be  different  had  Haslehurst  applied  in  be- 
half of  a  third  party  engaged  in  like  business  to  his 
owU;  and  Smith  had  consented^  under  the  same  cir- 
cumstances, to  have  made  the  loan,  and  that  Hasle- 
hurst might  turn  over  the  money  to  him  upon  his 
furnishing  his  note  and  the  bond,  or  any  other  of  like 
character  as  collateral.  Such  a  transaction  would  be 
utterly  indefensible  in  my  opinion ;  and  the  court  of 
appeals  say,  in  the  case  of  Deobold  v.  Oppermann,  111 
N.  T.  538,  per  Ruger,  C.  J. :  *^  The  employment  and 
use  of  trust  fund  by  the  trustee  in  his  trade  or  busi- 
ness, or  as  loans  to  persons  engaged  in  such  business, 
or  the  prosecution  of  commercial  or  manufacturing 
enterprises,  or  speculative  adventures,  have  been  uni- 
formly considered  as  illegal,  and  as  constituting  a  de- 
vastavit of  the  estate,  ....  authorizing  the  removal 
of  the  trustee.'*  See,  also,  Wilraerding  v.  McKesson, 
supra.  The  rule  above  cited  condemns  the  knowing 
employment  of  a  trust  fund  by  the  trustee  in  business 
enterprises  without  special  consideration  of  the  char- 
acter or  quality  of  the  security  taken.  In  this  case 
it  was  a  loan  upon  personal  security, — a  promissory 
note.  Such  a  loan  requires  no  citation  of  authorities 
for  its  condemnation.  The  fact  that  a  railroad  bond 
was  given  as  collateral  we  do  not  think  changes  the 
character  of  the  transaction. 

Even  if  a  railroad  bond  might,  under  some  circum- 
stances, be  a  justifiable  investment  for  a  trust  fund, 
it  does  not  belong  to  the  class  of  which  the  courts  ap- 
prove, and  the  burden  of  showing  the  value  and  suf- 
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ficiency  of  the  security  is  upon  the  trustee  before  the 
questioli  of  its  acceptance  is  entitled  to  the  slightest 
consideration.  The  bond  of  a  horse-railroad  company, 
secured  by  a  mortgage  upon  its  tracks,  is  not  such  a 
real-estate  security  as  will  authorize  trustees  to  invest 
trust  funds  thereon.  Judd  v.  Warner,  2  Dem.  104 ; 
King  V.  Talbot,  40  N.  T.  90.  But  we  prefer  to  place 
our  disallowance  of  the  credit  upon  the  ground  that 
the  trustee  Smith  distinctly  assented  to  the  making  of 
a  temporary  loan,  presumptively  for  business  purposes, 
which  brings  the  case  within  the  rule  that  a  trustee 
is  liable  for  the  defaults  of  his  co-trustee  where  he  is 
a  consenting  party  to  the  waste,  or  neglects  some  duty 
consequent  upon  his  knowledge  of  misapplication  in- 
tended or  in  progress.  Croft  v.  Williams,  supra. 
See,  also,  Wilmerding  v.  McKesson,  supra.  It  plainly 
appears  that  the  trustee  Smith  knew  and  understood 
that  this  loan  was  made  for  a  temporary  purpose  to  a 
person  engaged  in  business,  and  was  in  fact  for  busi- 
ness purposes.  If  he  might  consent  to  the  loan  of 
$1,000  to  Haslehurst,  secured  by  his  note  and  col- 
laterals, of  whatever  character  they  were,  he  might 
have  loaned  him  the  entire  estate,  and  placed  the  trust 
fund  at  hazard,  not  only  of  the  business  of  Haslehurst, 
but  also  of  various  other  enterprises  represented  by 
the  collaterals. 

Such  investment,  in  the  language  of  the  court  cited, 
undoubtedly  constituted  a  devastavit  that  authorizes 
the  prompt  removal  of  the  trustee  guilty  of  the  wrong- 
ful act.  But  it  is  claimed  that,  as  Smith  did  not  act- 
ually have  the  fund  in  his  possession,  he  did  not  give 
Haslehurst  control  of  the  fund,  and  so  was  not  guilty 
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of  any  wron^ul  act.  But  he  had  notice  of  and  con- 
sented and  participated  in  the  wrongful  misappropria- 
tion of  this  fund  by  Haslehurst,  and  under  all  the 
authorities  he  would  be  guilty  if  he  took  no  steps  with 
such  knowledge  to  prevent  the  consummation  of  the  in- 
tended wrongful  act.  It  is  no  answer  to  say  that,  if  he 
did  not  consent,  Haslehurst  would  have  probably  taken 
the  funds  without  his  consent.  It  is  sufficient  to  say 
he  did  a  wrongful  act  in  consenting  to  an  improper 
investment  of  the  trust  fund,  and,  non  constat^  had  he 
refused  his  consent,  and  insisted  upon  a  proper  invest- 
ment of  the  fund,  that  it  would  not  have  been  made. 
At  any  rate,  his  refusal  would  have  gone  far  towards 
his  exoneration,  although  under  the  law,  as  it  now 
stands,  he  would  have  been  authorized  to  apply  to  the 
court  for  a  direction  as  to  the  disposition  of  the  fund 
upon  his  refusal  to  accede  to  his  request.  Wood  v. 
Brown,  34  N.  Y.  337  ;  Code  Civil  Proc,  §  2602. 

The  examination  of  this  account  has  satisfied  me 
that  this  fund  has  been  managed  with  great  laxity  and 
disregard  of  the  law  with  respect  to  its  investment. 
I  find  from  the  account  that  loans  have  been  made 
not  only  to  Haslehurst,  with  the  consent  of  Smith,  but 
Smith  has  taken  loans  himself, — whether  with  Hasle- 
hurst's  consent  or  not  does  not  appear, — until  at  the 
date  of  his  account,  January  1, 1890,  said  loans  to  Smith 
have  increased  to  $6,000.  In  addition,  as  we  under- 
stand the  account,  the  trustee  holds  a  note  of  George 
B.  Smith  &  Son  for  $1,500.  It  is  stated  in  the  account 
that  the  $6,000  loan  has  collateral  security.  Such  in- 
vestment of  the  fund  is  unlawful,  and  utterly  without 
excuse,  and  demands  the  severest  condemnation ;  and 
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I  direct  that  the  said  trustee  (Smith)  immediately  in- 
vest said  fund  in  lawful  securities,  and  make  a  report 
to  me  of  the  investment  so  made  within  five  days ;  in 
default  thereof,  show  cause  why  he  should  not  be  re- 
moved from  his  office. 

Let  a  decree  be  drawn  in  pursuance  of  this  opinion. 


■♦•♦»•- 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Surrogate. — July,  1891. 

Matter  of  Tuigwj. 

In  the  matter  of  the  estate  of  Edwin  P.  Tuigg,  der 

ceased. 

The  amount  of  a  note  made  by  a  residuary  legatee  to  testator  included  in 
the  bequest  of  the  residue  of  testator's  estate  to  the  maker  of  the  note 
is  subject  to  the  collateral  inheritance  tax. 

The  collateral  inheritance  tax  not  being  a  tax  on  property,  but  on  the  right 
of  succession,  United  States  bonds  are  subject  to  taxation  under  the 
act. 

A  foreign  society,  corporation  or  institution,  is  liable  to  the  collateral  in- 
heritance tax,  although  such  society,  corporation  or  institution  is  ex- 
empt from  taxation  under  the  law  of  its  origin  and  organization. 

Proceedings  for  the  appraisement  of  the  estate  of 
Edwin  P.  Tuigg,  under  the  Collateral  Inheritance 
Tax  Act. 

DsLANCBY  NiooLL,  THsiHct  Attorney^  for  the  Comptroller. 

The  Surrogate. — By  the  will  of  testator  his  resid- 
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uary  estate  was  bequeathed  to  the  iCotlier  Superior  of 
the  Sisters  of  Charity  at  Pittfiburgh,  Pa.  This  bequest 
included  a  note  for  $7,000  made  by  the  Mother  Su- 
perior, which,  with  interest,  amounted,  at  the  date 
of  the  appraiser's  report,  to  $7,233.33.  It  is  claimed 
by  the  counsel  for  the  residuary  legatee  that  as  to 
this  sum  the  legatee  is  exempt  from  tax,  on  the 
ground  that  the  note  has  no  market  value,  inasmuch 
a!s  the  testator,  by  his  will,  forgave  and  extinguished 
the  debt.  It  is  also  claimed  that  the  note  has  no 
market  value,  inasmuch  as  it  had  no  legal  inception, 
and,  if  sued  upon,  no  recovery  could  be  had  thereon. 
In  Tyson's  Appeal,  10  Pa.  St.  220,  the  will  of  testa- 
trix  recited  that  her  brother-in-law  was  indebted  to 
her  on  a  bond,  with  interest  thereon,  and  that,  in  case 
he  should  make  no  charge  or  demand  against  her  es- 
tate for  board  or  for  services  rendered  to  her  during 
her  lifetime,  then  she  bequeathed  to  him  the  said 
principal  debt  or  sum,  with  interest,  and  directed  the 
cancellation  and  delivery  to  him  of  the  bond.  The 
court  held  that  the  legacy  was  subject  to  the  tax.  In 
the  opinion  of  the  court  in  this  case  there  is  no  dis- 
cussion, but  simply  a  statement  of  the  conclusion 
reached.  The  note  in  the  case  at  bar  represents  a 
debt  due  by  the  legatee  to  the  testator,  and  the  ex- 
ecutors could  be  compelled  to  include  it  in  their  in- 
ventory as  an  asset  of  the  estate.  If  testator  died 
insolvent,  creditors  might  pursue  the  maker  on  this 
obligation.  The  legatee  must  either  accept  the  bene- 
fit provided  in  the  will  imder  the  condition  of  assum- 
ing with  it  the  burden  imposed  by  law,  or  he  may 
reject  the  same.     If  he  elects  to  reject  the  legacy 
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provided  by  the  will,  the  legacy  "v^ould  go  as  in  case 
of  intestacy,  forming,  as  it  does,  a  part  of  the  residu- 
ary estate,  and  following  the  rule  where  a  portion  of 
the  residuary  bequest  is  void.  In  that  event  there 
can  be  no  doubt  that  the  next  of  kin  could  sue  upon 
the  note.  The  appraiser  properly  reported  this  por- 
tion of  the  residuary  estate  as  subject  to  the  tax. 

It  is  also  claimed  in  behalf  of  the  residuary  legatees 
that  $13,000  par  value  United  States  bonds  included 
in  the  residuum  are  not  taxable.  It  has  been  fre- 
quently  held  by  courts  of  competent  jurisdiction  that 
United  States  bonds  are  taxable  under  this  act.  Es- 
tate of  Howard,  5  Dem.  483 ;  Wallace  v.  Myers,  38 
Fed.  Rep.  184 ;  Estate  of  Van  Kleeck,  121  N.  T.  701. 
In  Strode  v.  Commonwealth,  52  Pa.  St.  181,  the  ex- 
ecutor, in  the  settlement  with  the  residuary  legatees^ 
transferred  to  them  specific  United  States  bonds  at  the 
time  at  which  they  were  appraised ;  and  the  question 
was  whether,  under  the  laws  of  the  United  States  and 
of  the  state  of  Pennsylvania,  the  said  bonds  were  liable 
to  the  Collateral  Inheritance  Tax.  Woodward,  C.  J., 
in  rendering  the  opinion  of  the  court,  said :  "  The 
simple  question  is  whether  our  collateral  inheritance 
tax  is  applicable  to  that  part  of  the  testator  s  estate 
which  consisted  of  bonds  of  the  United  States  that 
were  by  law  exempted  from  state  taxation,  and  the 
opinion  of  the  learned  judge  below  is  so  satisfactory 
as  to  leave  very  little  for  us  to  add.  The  mistake  of 
the  learned  counsel  for  the  plaintiff  in  error  consists, 
we  conceive,  in  treating  this  as  a  tax  of  the  govern- 
ment bonds,  when  it  is  really  a  tax  upon  the  decedent's 
estate,  dying  without  lineal  heirs ;  and  it  does  not  help 
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the  argument  that  the  bulk  of  the  estate  is  made  up  of 
these  bonds,  for  that  estate  passed  into  the  hands  of  the 
executor  for  administration,  and  is  taxed  in  his  hands 
as  an  estate.  The  law  takes  every  estate  of  decedents 
into  custody,  and  administers  it  for  the  benefit  of 
creditors,  legatees,  devisees,  and  heirs,  and  delivers 
the  residue  that  remains,  after  discharging  all  obligsr 
tions,  to  the  distributees  entitled  to  receive  it.  One 
of  the  legal  obligations  to  which  every  estate  that  is 
to  go  to  collateral  kindred  is  subject  is  this  5  per  cent 
duty  to  the  commonwealth,  and  it  is  not  until  this 
work  of  administration  is  performed  that  the  right  of 
succession  attaches.  The  distributees  may,  indeed, 
consent  to  accept  certain  goods  and  chattels  in  specie^ 
without  conversion,  as  is  frequently  done  in  the  set- 
tlement of  estates,  but  such  arrangement  in  no  way 
affects  the  theory  of  the  law  that  the  estate  is  first  to 
be  administered  and  then  enjoyed.  Now,  this  5  per 
cent  tax  is  one  of  the  conditions  of  administration, 
and  to  deny  the  right  of  the  state  to  impose  it  is  to 
deny  the  right  of  the  state  to  regulate  the  adminis- 
tration of  decedents*  goods.  If  an  estate  consisted 
wholly  of  federal  bonds,  and  is  indebted,  conversion 
of  them  into  money  is  necessary  to  pay  the  debts,  and 
nobody  would  doubt  that  the  sum  that  remained  after 
the  payment  of  debts  would  be  subject  to  a  deduction 
of  5  per  cent  for  the  use  of  the  state.  But  suppose 
the  federal  bonds  be  used  to  pay  the  only  indebted-- 
ness  that  exists,  and  a  residue  of  estate  remains  for 
distributees,  is  it  not  to  pay  the  collateral  inheritance 
tax  ?  Clearly,  it  must,  though  it  may  be  less  than 
the  aggregate  of  the  bonds.     The  act  operates  on  the 


NEW  YORK  COUNTY,  JULY,  1891.  687 

MAtTKB  OF  TUIOG. 

residue  of  the  estate  after  pajdng  debts  and  charges, 
and,  theoretically,  that  residue  is  always  a  balance  in 
money.  The  administration  account  always  exhibits 
a  balance  in  cash,  not  in  specific  goods,  whether  bonds 
or  horses ;  and,  though  an  heir  may  take  bonds  or 
horses  as  cash,  the  account  must  show,  and  always 
does  show,  a  cash  balance.  That  is  the  fund  taxed 
by  this  law,  and  not  bonds  or  other  chattels  that  may 
have  produced  the  fund.  Therefore  neither  the  pro- 
hibition of  the  act  of  congress  of  1862,  nor  any  of  the 
other  principles  of  decision  against  the  state  authority 
to  tax  that  which  the  federal  authority  has  exempted 
from  federal  taxation,  have  any  application  here. 
The  federal  government  has  not  prohibited  states 
from  prescribing  rules  of  inheritance  and  succession 
of  estates  of  decedents,  and  it  would  be  a  grievous 
mistake  of  legislative  and  judicial  authority  to  apply 
it  with  such  effect."  This  opinion  of  Judge  Wood- 
ward, which  is  quoted  above  is  quoted  largely  in 
the  opinion  of  Judge  Rollins,  in  the  Howard  Case, 
supra.  It  was  held  in  a  Pennsylvania  case,  (Com- 
monwealth V.  Herman,  16  Wkly,  Notes  Cas.  210,) 
that  state  bonds  ^^  exempt  from  taxation  for  all  state 
purposes,"  etc.,  are,  nevertheless,  liable  to  collat- 
eral inheritance  tax  as  a  part  of  decedent's  estate. 
The  collateral  inheritance  tax  is  not  a  tax  on  pro- 
perty, but  on  the  right  of  succession.  The  line  of 
reasoning  pursued  by  the  chief  justice  in  Strode  v. 
Commonwealth,  suprOj  is  the  same  as  the  other  cases 
cited,  and  there  can  be  no  doubt  that  the  argument 
is  sound.  The  report  of  the  appraiser  that  the  por^ 
tion  of  the  residuary  estate  consisting  of  United  States 
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bonds  is  taxable  under  the  act  must  be  confirmed. 
The  general  claim  is  made  by  the  counsel  for  the  resid- 
uary legatee  that  the  legatee  is  exempted  because  it  is 
a  charitable  institution.  Affidavits  were  filed  before 
the  appraiser  showing  that  the  residuary  legatee  is 
engaged  in  benevolent  and  charitable  works,  visiting 
the  sick,  assisting  the  poor,  and  teaching  the  poor 
children ;  that  they  give  free  instruction  to  over  5,000 
children  ;  and  that  neither  the  children  nor  their  par^ 
ents  are  required  to  pay  anything  for  instruction,  and 
it  is  absolutely  free.  The  sisters  receive  no  compen- 
sation whatever  from  any  source  for  visiting  the  sick 
and  assisting  the  poor,  and  they  make  no  charge  there- 
for. Counsel  relies  chiefly  upon  the  Vassar  Case,  58 
Hun  378,  but  the  claim  is  without  foundation.  Even 
conceding  that  it  was  proved  before  the  appraiser  that 
it  is  such  a  society,  corporation,  or  institution  as  is 
exempt  under  the  laws  of  Pennsylvania,  (which  is  not 
the  case,)  it  is  sufficient  here  to  refer  to  Catlin  v. 
Trustees  of  Trinity  College,  113  N.  Y.  133;  Mat- 
ter of  McCoskey's  Estate,  6  Dem.  438,  which  holds 
that  a  foreign  society,  corporation,  or  institution  is 
not  entitled  to  the  benefit  of  the  exception,  even 
though  exempt  under  the  law  of  its  organization  and 
origin.  The  report  of  the  appraiser  should  be  con- 
firmed. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Subrogate. — October,  1891. 

Matter  of  Rogers. 
In  the  matter  of  the  estate  of  Jason  Rogers,  deceased. 

Where  a  petition  has  been  filed  asking  for  the  Judicial  settlement  of  the 
account  of  trustees  under  a  will,  and  also  that  the  trustees  pay  a  por- 
tion of  a  legacy  which  is  claimed  by  the  petitioner  by  assignment, 
where  it  appears  that  the  petitioner  is  not  entitled  to  such  payment 
under  Code  of  Civil  Procedure,  §  2804,  as  a  person  entitled  by  the  terms 
of  the  will,  the  Surrogate  will  order  a  final  accounting,  it  appearing  on 
the  face  of  the  petition  that  the  petitioner  is  interested  in  the  estate 
under  the  provisions  of  subdivision  eleven  of  §^14,  he  has  a  right  to 
present  such  a  petition. 

Upon  the  judicial  settlement  of  the  account  of  a  testamentary  trustee  a 
Surrogate  has  under  §  2812  of  the  Code  of  Civil  Procedure  jurisdiction 
to  determine  the  validity  of  the  assignment  of  the  Interest  of  a  bene- 
ficiary. 

Petition  of  the  Rogers  Locomotive  &  Machine 
Works  against  Thomas  Rogers  (in  the  matter  of  the 
estate  of  Jason  Rogers,  deceased)  for  an  accounting 
of  dealings  with  a  trust,  and  for  payment  of  shares 
of  the  benefit  assigned.  The  petition  in  this  mat- 
ter, presented  by  the  Rogers  Locomotive  &  Machine 
Works,  of  the  city  of  Paterson,  N.  J.,  shows  that  the 
will  of  the  deceased,  among  other  things,  created  a 
trust  in  favor  of  Thomas  Rogers ;  that  said  Thomas 
Rogers  &  William  Cauldwell  are  the  present  trustees ; 
that  more  than  a  year  has  elapsed  since  the  will  was 
admitted  to  probate ;  that  the  trustees  have  filed  no 
account  within  a  year ;  that  the  amount  of  the  estate 
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held  by  them  is  $500,000 ;  that  by  the  terms  of  the 
will  the  trust  as  to  the  share  of  Thomas  Rogers  is  ter- 
minated, and  is  now  payable ;  that  said  Thomas  Rogers 
heretofore  assigned  his  share  to  the  extent  of  upwards 
of  $35,000  to  one  Robert  S.  Hughes,  who  duly  as- 
signed the  same  to  the  petitioner ;  and  prayed  that  a 
decree  niight  be  made  directing  the  trustees  "  to  ren- 
der a  final  account  of  their  proceedings,  and  pay  to 
your  petitioner  said  share  of  said  Thomas  Rogers,  or 
sufficient  thereof  to  satisfy  "  their  claim,  "  and  that 
they  and' all  persons  interested  in  said  estate  be  cited 
to  show  cause  why  they  should  not  render  such  ac- 
count, and  pay  the  same."  The  trustees,  on  the  re- 
turn of  the  citation  issued,  filed  an  answer,  in  which 
they  allege  that  the  pretended  assignment  to  Hughes 
was  without  consideration ;  that  the  same  is  void ;  that 
said  Hughes,  as  such  assignee,  never  had,  and  has  not 
now,  nor  has  the  petitioner,  any  interest  in  the  estate 
of  the  testator  or  in  any  part  thereof ;  that  the  intei> 
est  claimed  by  the  petitioner  is  also  claimed  by  said 
Thomas  Rogers ;  that  the .  petitioner  is  not  possessed 
of  sufficient  interest  to  compel  an  accounting;  and 
that  the  court  has  no  jurisdiction  to  determine  the 
said  conflicting  claims. 

Bristow,  Pset  a  Opdyke,  for  petitioner, 
Wm.  M.  Du  Bois,  for  trustees. 

The  Surrogate. — The  petitioner  has  embarrassed 
che  proceeding  by  praying  for  two  different  kinds  of 
relief,  the  proceedings  in  which  are  regulated  by  dif- 
ferent modes  by  the  Code.     By  section  2804^  where 
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a  person  is  entitled  by  the  terms  of  the  will  to  the 
payment  of  money  by  a  testamentary  trustee,  he  may 
petition  for  payment ;  and  by  the  next  section,  if  the 
trustee  file  an  answer  showing  that  it  is  doubtful 
whether  the  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  the  Surrogate  shall  make  a  decree 
dismissing  the  petition,  etc.  This,  as  will  be  seen  by 
reference  to  the  Code,  is  a  proceeding  by  itself,  and 
distinct  from  others.  Then  sections  2807-2809,  et 
seq.y  provide  another  distinct  proceeding  for  the  judi- 
cial settlement  of  the  accounts  of  testamentary  trus- 
tees. These  cannot  well,  and  never  should,  be  joined. 
As  the  petitioner  cannot  thus  pursue  both  remedies 
at  once,  instead  of  dismissing  the  proceeding  here 
it  would  be  fair  to  permit  it  to  elect  the  one  on 
which  it  desires  to  proceed,  were  it  not  that  it  is 
in  no  position  to  proceed  under  sectioa  2804  for 
the  payment  of  its  alleged  claim,  because  it  is  not 
"  entitled,  by  the  terms  of  the  will,"  to  anything ;  it 
not  being  named  therein  at  all.  The  petition  will 
therefore  be  regarded  as  praying  for  an  accounting 
only;  and,  as  the  petitioner  is,  on  the  face  of  the 
petition,  interested  in  the  estate,  under  the  provisions 
of  subdivision  11  of  section  2514,  it  has  a  right  to  pre- 
sent such  a  petition.  This  being  so,  and  the  answer 
of  the  trustees  having  raised  an  issue  as  to  the  validity 
and  legality  of  the  claim,  it  is  insisted  that  it  has 
shown  "  good  cause,"  under  the  provisions  of  section 
2727,  which  is  made  applicable  by  section  2809  to  a 
compulsory  accounting  by  trustees,  why  the  proceed- 
ing should  not  be  entertained.  In  other  words,  that 
this  court  has  no  power  to  try  the  issue  thus  raised. 
Vol.  n.— 41 
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It  does  not  seem  that  this  question  has  been  adjudi- 
cated. 

It  is  true  that  the  court  of  appeals  has  decided  that 
the  Surrogate's  Court  has  no  power  to  try  a  question 
as  to  the  validity  of  a  release  in  certain  cases,  (Saun- 
ders V.  Soutter,  126  iV".  T.  193,)  and  without  careful 
consideration  it  might  be  assumed  that,  for  like  rear 
sons  there  assigned,  it  had  no  power  to  try  the  validity 
of  an  assignment. 

While  the  doctrine  may  be  sound  when  applied  to  the 
accountings  of  executors  and  administrators,  it  would 
seem  that  the  Code  establishes  a  different  rule  in  the 
cases  of  accountings  by  trustees,  for  it  provides  by  sec- 
tion 2812  that  "  upon  a  judicial  settlement  of  the  ac- 
count of  a  testamentary  trustee  every  controversy 
which  arises  respecting  the  right  of  any  party  to  share 
in  the  money  or  personal  property  to  be  paid,  distrib- 
uted, or  delivered  over  must  be  determined  in  the  same 
manner  as  other  issues  are  determined."  If  the  words 
"  by  the  Surrogate  "  had  been  added,  there  could  have 
been  no  probable  room  for  doubt  by  reason  of  the  re- 
maining clause  of  the  section.  But  that  doubt  is  par- 
tially removed  when  we  reflect  that  the  Surrogate's 
Court,  as  well  as  any  other  court,  may  direct  the  dis- 
tribution and  retention  there  provided,  pending  the 
controversy  before  his  court;  and  will  be  entirely  re- 
moved when  we  refer  to  the  legislative  intent  in  that 
connection. 

The  commissioners,  in  their  draft  of  the  Code  in 
1875,  appended  notes  to  the  various  sections  reported 
by  them  to  the  legislature  for  enactment,  and  gave 
the  number  of  the  section  in  question  as  2581.     In 
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the  note  to  that  section  the  commissioners  say  :  ^^  The 
first  sentence  is  sufficiently  explained  in  the  note  to 
section  2518,  ante.  The  second  sentence  takes  the 
place  of  section  2521,  ante,  which  is  only  partially  ap- 
plicable to  these  proceedings."  Turning  to  the  note 
to  section  2518,  we  find  that  after  considerable  reflec- 
tion, and  in  view  of  decisions  settling  the  question 
adversely  to  the  power  of  the  Surrogate  to  detei^ 
mine  claims  on  the  accounting  of  an  executor  or 
administrator,  it  was  concluded  to  acquiesce  in  the 
views  expressed  in  those  decisions  in  framing  that 
section.  Then  they  say:  "It  has  been  said  that, 
as  the  Surrogate  is  required  to  pass  upon  disputed 
claims  upon  an  application  to  sell  the  decedent's  real 
property,  it  is  an  anomaly  to  deny  him  the  same  power 
upon  the  settlement  of  the  executor's  or  administra- 
tor's account;  that  this  anomaly  is  rendered  more 
striking  by  the  circumstance  that  he  can  and  must 
pass  upon  such  claims  as  Surrogate  upon  settling  the 
accounts  of  a  testamentary  trustee  of  the  same  estate," 
etc. ;  and  again :  "  The  supposed  anomaly  arising  out 
of  the  rule  in  the  case  of  testamentary  trustees  and 
upon  application  to  sell  real  property  disappears  upon 
a  closer  examination,  for  in  each  of  those  cases  the 
Surrogate  sits  as  a  court  of  equity ;  and  a  trial  before 
him  is  the  most  convenient  and  speedy  method  of  de- 
termining the  issues."  By  reference  to  section  2521, 
which  is  2745  of  the  present  Code,  it  will  readily  be 
seen  why  it  is  only  "  partially  applicable  to  these  pro- 
ceedings," without  in  any  way  depriving  the  Surro- 
gate of  the  power  of  determining  controversies  arising 
before  him. 
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It  strikes  me  that  the  legislative  intent  to  confer 
power  on  the  Surrogate,  in  proceedings  of  this  charac- 
ter, to  hear  and  determine  a  controversy  as  to  the 
validity  or  legality  of  an  alleged  assignment  by  a  ce^ 
tui  que  trust  of  his  share,  is  too  plain  to  be.minCaken. 
The  proceeding  is  therefore  retained  for  the  purpose 
of  determining  the  question,  and  such  other  questions 
as  may  be  presented.  An  order  will  therefore  be 
entered  directing  the  trustees  to  account. 


New  York  County.— Hon.  RASTUS  S.  RANSOM, 

Subrogate. — ^November,  1891, 

Matter  of  Swift. 

In  the  matter  of  the  estate  of  James  T.  Swift,  de- 
ceased. 

The  fundamental  test  of  the  right  to  tax  the  devolution  of  property  either 
by  will  or  in  case  of  intestacy,  is  to  ascertain  the  sovereign  power 
through  whose  favor  the  property  is  permitted  to  pass.  The  power  to 
tax  this  privilege  is  commensurate  with  its  dominion  over  the  pro- 
perty. 

Where  by  testator's  will  real  estate  situated  without  the  state  is  directed  to 
be  converted  into  personalty,  the  proceeds  thereof  are  not  taxable  un- 
der the  collateral  inheritance  tax,  although  such  proceeds  are  brought 
within  the  state  for  distribution. 

Personal  property  located  without  the  state  remitted  to  this  jurisdiction  for 
distribution  is  not  subject  to  the  collateral  inheritance  tax. 

By  the  will  of  deceased  it  was  directed  that  all  legacies  and  devises  therein 
made  should  be  free  of  succession  or  other  tax,  and  that  such  tax 
should  be  paid  by  the  executors  as  part  of  the  expenses  of  the  admin- 
istration. Held:  That  the  amount  of  the  collateral  inheritance  tax 
should  not  be  deducted  from  either  the  specific  or  residuary  legacies  in 
ascertaining  the  value  thereof  as  subject  to  the  tax. 
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Wberd,  by  the  will  of  deceased,  tesUtor  gives  certain  paintings,  pictures, 
plate  and  other  articles  to  certain  persons,  but  three  of  whom  are  ti|x- 
able  under  the  collateral  inheritance  tax,  it  is  error  to  impose  the  tax 
upon  the  aggregate  value  of  the  property  thus  bequeathed.  To  the 
extent  that  this  aggregate  valuation  represonts  property  bequeathed  to 
persons  exempt  by  reason  of  their  relationship  to  the  deceased  or  by 
reason  of  their  receiving,  under  all  the  provisions  of  the  will,  beneficial 
interests  less  than  five  hundred  dollars  in  value,  it  is  not  taxable. 

Hearing  upon  exceptions  to  a  report  of  an  appraiser 
appointed  under  the  Collateral  Inheritance  Tax  Act 
to  ascertain  the  value  of  certain  legacies  bequeathed 
by  the  will  of  James  T.  Swift,  deceased. 

DelancstNiooll,  Dibtbict  Attorney, /or  the  Comptroller, 

The  Surrogate. — ^The  first  exception  to  the  report 
of  the  appraiser  herein  is  that,  in  appraising  the  value 
of  the  estate  of  the  residuary  legatees,  he  has  included 
certain  real  estate,  of  which  testator  died  seised,  situ- 
ated in  the  state  of  New  Jersey.  The  appraiser  in- 
cluded the  proceeds  of  this  real  property,  apparently 
for  the  reason  that  the  provisions  of  the  will  operated 
as  an  equitable  conversion  thereof  for  the  purpose  of 
paying  legacies  and  making  distribution,  which  con- 
version had  actuUy  taken  place ;  and  the  proceeds  are 
now  in  this  jurisdiction  for  the  purpose  of  distribution 
under  the  terms  of  the  will.  No  brief  has  been  filed 
by  the  comptroller  to  sustain  the  report,  though  on 
the  oral  argument  he  relied  for  its  confirmation  upon 
Miller  v.  Commonwealth,  111  Pa.  St  321.  In  that 
case,  a  testator,  domiciled  in  the  commonwealth  of 
Pennsylvania,  devised  land  situated  without  the  state, 
which  was  to  be  sold  to  pay  pecuniary  legacies.  It 
was  held  that  the  legacy  would  pass  to  the  legatee  as 
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money  and  subject  to  the  law  of  the  testator^s  domi- 
cile and  hence  would  be  subject  to  the  collateral  in* 
heiitance  tax.  In  Drayton's  Appeal,  61  Pa.  St  172, 
a  testator  in  Pennsylvania  gave  his  residuary  estate 
to  collaterals,  and  authorized  the  executors,  in  their 
^^  discretion,  to  sell,  on  such  terms  as  to  them  shall 
seem  expedient,  all  real  estate."  He  owned  real  es- 
tate in  Minnesota,  which  his  executors  sold,  and  de- 
posited the  proceeds  in  Pennsylvania  in  their  general 
account  as  executors,  with  money  arising  from  the 
personalty,  drew  on  the  whole  fund  for  the  purposes 
of  the  estate,  and  charged  the  proceeds  in  their  gen- 
eral account  as  executors.  It  was  held  that  these 
proceeds  were  not  liable  to  collateral  inheritance  tax. 
The  court  does  not  consider  or  discuss  in  either  of 
these  cases  its  right  to  apply  the  doctrine  of  equitable 
conversion  to  real  property  situated  without  the  state, 
for  the  purpose  of  levying  a  collateral  legacy  tax  upon 
the  proceeds  thereof  brought  within  its  jurisdiction  for 
distribution.  Those  cases,  therefore,  cannot  be  re- 
garded as  authority  upon  the  fundamental  principle 
which  must  be  determined  in  this  proceeding. 

^^  A  succession  tax  is  not  a  tax  on  property,  but  on 
the  privilege  of  succeeding  to  the  inheritance.  It  is 
not  a  direct  tax  upon  the  land  taken  by  descent,  but 
is  an  impost  upon  the  devolution  of  the  estate,  and 
the  right  to  become  beneficially  entitled  thereto,  or 
to  the  income  thereof."  Cooley,  Taxation,  (2d  ed.,) 
p.  30,  and  cases  cited ;  Matter  of  McPherson,  104  JV. 
r.  306  ;  10  N.  E.  Rep.  685. 

Upon  the  death  of  a  person  leaving  property  within 
this  state,  that  property,  whether  real  or  personal,  re* 
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verts  to  the  state.  Prior  to  the  passage  of  the  act 
taxing  collateral  inheritances,  the  state  permitted  the 
owner  to  dispose  of  the  same  by  will,  upon  complying 
with  certain  statutory  requirements,  and,  in  case  of 
his  omission  to  do  so,  directed  the  manner  in  which  it 
should  be  distributed.  The  state  imposed  no  burden 
or  other  condition  upon  the  exercise  of  this  privilege 
until  the  passage  of  this  act.  It  seems  to  me,  there- 
fore, that  the  fundamental  test  of  the  right  to  tax  the 
devolution  of  property,  either  by  will  or  in  case  of  in- 
testacy, is  to  ascertain  the  sovereign  power  through 
whose  favor  the  property  is  permitted  to  pass.  The 
power  to  tax  this  privilege  is  commensurate  with  its 
dominion  over  the  property.  It  is  plain  that,  with  ref- 
erence to  extra-territorial  real  estate,  this  state  could 
confer  no  privilege  governing  the  devolution  of  the  title 
thereto,  and  consequently,  if  the  test  suggested  above 
is  a  true  one,  it  could  impose  no  conditions  upon  its  ex- 
ercise. "  Everything  to  which  the  legislative  power 
extends  may  be  the  subject  of  taxation,  whether  it  be 
person  or  property,  or  possession,  franchise,  or  privilege 

or  occupation  or  right And  not  only  is  the  power 

unlimited  in  its  reach  as  to  subjects,  but  in  its  very 
nature  it  acknowledges  no  limits,  and  may  be  carried 
to  any  extent  which  the  government  may  find  ex- 
pedient." Cooley,  Taxation,  (2d.  ed.,)  p.  5.  "  The 
taxing  power  of  a  state  is  co-extensive  with  its  sover- 
eignty, and  whatever  objects  of  government  are  within 
its  reach  are  subject  to  it,  and  may  be  made  the  basis 
of  levies.  It  is  commonly  said  that  taxation  and  pro- 
tection are  reciprocal,  and  this,  if  rightly  understood, 
is  correct,  though  some  subjects  receive  the  protection 
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of  the  government  which  are  not  taxable,  and  some 
may  be  taxed  though  not  protected."  Id.,  p.  19.  "  A 
state  can  no  more  subject  to  its  power  a  single  person 
or  a  single  article  of  prbperty,  whose  residence  or  legal 
situs  is  in  another  state,  than  it  can  subject  all  the  citi- 
zens or  all  the  property  of  such  other  state  to  its  power." 
Id.,  p.  159.  The  test  suggested  above  furnishes  a  uni- 
form and  symmetrical  method  of  determining  the  ex- 
tent to  which  the  beneficial  interests  conferred  by  will 
or  by  intestate  laws  are  measured  for  the  purpose  of  tax- 
ation under  the  act.  In  applying  this  test,  no  conven- 
ient fictions  of  law,  which  are  resorted  to  by  courts  of 
equity  for  the  purposes  of  justice,  should  be  recog- 
nized.    The  law  will  then  deal  only  with  actualities. 

I  doubt  if  the  doctrine  of  equitable  conversion  would 
have  been  invoked  by  the  comptroller  if  the  mischiev- 
ous result  to  the  state  were  foreseen  which  the  ap- 
plication of  this  principle  would  have  accomplished. 
Thus,  under  the  act  as  amended  in  1891,  direct  rela- 
tives of  a  decedent,  leaving  personalty  in  excess  of 
^10,000,  are  made  subject  to  the  tax,  while  they  are 
exempt  if  the  interest  passing  is  realty.  If,  as  con- 
tended on  behalf  of  the  state,  the  doctrine  of  equita- 
ble conversion  may  be  successfully  invoked  in  taxing 
interests  under  this  aet,  a  testator  with  a  vast  estate, 
consisting  almost  exclusively  of  personalty,  having  in 
view  the  exemption  where  the  beneficial  interest  pass- 
ing is  realty,  could  bequeath  personalty  to  any  amount 
to  direct  relatives,  having  previously,  by  an  appropri- 
ate direction  in  the  will,  worked  an  equitable  conver- 
sion of  the  personalty  into  real  estate.  In  this  manner, 
the  chief  object  the  legislature  had  in  view  in  passing 
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the  act,  viz.,  compelling  personal  property  to  pay  its 
just  proportion  of  taxation,  would  be  defeated. 

It  has  also  been  suggested  by  the  learned  counsel 
for  the  executors  {to  whose  able  brief  and  exhaustive 
inquiry  1  have  been  greatly  indebted  in  considering 
this  problem)  that  a  testator  might  direct  his  personal 
property  within  the  state  of  New  York  to  be  con- 
verted into  real  estate  in  New  Jersey,  and  as  such 
devise  it ;  and  he  propounds  the  query  :  "  Would  the 
state  of  New  York  then  be  willing  to  admit  that  the 
gift  was  real  property  out  of  its  jurisdiction,  and  not 
taxable  ?  "  To  support  the  application  of  the  doctrine 
of  equitable  conversion  in  determining  the  extent  of 
liability  to  this  tax,  it  must  be  held  to  have  been  the 
intention  of  the  legislature  to  permit  testator  to  de- 
termine for  himself  whether  the  devolution  of  title 
should  be  subject  or  exempt. 

The  second  exception  relates  to  the  taxability  of 
personal  property  located  without  the  state,  and  which 
is  remitted  to  this  jurisdiction  for  distribution.  It 
presents  a  question  which  at  first  occasioned  some  dif- 
ficulty. But,  on  reflection,  I  see  no  good  reason  why 
the  test  suggested  with  reference  to  real  property  will 
not  apply  equally  to  personalty.  *^  A  nation  within 
whose  territory  any  personal  property  is  actually  sit- 
uated has  an  entire  dominion  over  it  while  therein,  in 
point  of  sovereignty  and  jurisdiction,  as  it  has  over 
immovable  property  situated  there."  Story,  Confl. 
Laws,  §  550.  The  chief  argument  of  the  counsel  for 
the  executors,  in  maintaining  that  such  property  is  not 
liable  to  the  succession  tax,  is  the  maxim  in  the  law  of 
taxation,  that  protection  and  taxation  must  be  recipro- 
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cal,  and  that  under  such  circumstances  personal  pro- 
perty may  be  compelled  to  pay  a  double  tax  on  its 
devolution ;  and  he  cites  the  language  of  the  court  of 
appeals  in  the  Enston  Case,  113  i^T.  2^.174,  to  show  that 
an  influential  consideration  with  the  court  in  deciding 
the  case  was  the  reluctance  to  construe  a  tax-law  so 
as  to  impose  a  double  burden.  In  Cooley  on  Taxation^ 
numerous  cases  are  cited  which  show  that,  while 
double  taxation  will  not  be  presumed,  it  is  still  within 
the  power  of  the  state  to  pass  such  a  law,  and  it  is  no 
objection  to  its  validity  that  such  a  result  is  accom- 
plished. 

It  will  be  seen  that  the  test  suggested  has  its  foun- 
dation in  the  law  of  escheat.  Take  the  esse  of  a  resi- 
dent of  this  state  dying  intestate,  without  heirs  at  law 
or  next  of  kin,,  and  owning  real  and  personal  estate 
situated  in  New  Jersey.  It  would  not  for  a  moment 
be  contended  that  the  real  property,  under  these  cir- 
cumstances, would  escheat  to  any  other  sovereignty 
than  the  state  of  New  Jersey.  The  law  of  escheat, 
with  reference  to  real  estate,  is  identical  with  that  as 
to  personalty,  and  it  can  hardly  be  questioned  but 
that  the  personal  estate,  under  those  circumstances, 
would  follow  the  same  rule.  Johnston  v.  Spicer,  107 
i\r.  JT.  185-196.  That  state  has  dominion  over  the 
property,  and  in  the  exercise  of  that  dominion,  and 
pursuing  the  comity  of  nations,  permits  the  transmis- 
sion of  personal  assets  to  the  jurisdiction  of  domicil 
for  the  purpose  of  distribution ;  but,  even  in  this  case, 
it  exerts  its  dominion,  so  far  as  may  be  necessary  for 
the  protection  of  the  interests  of  its  own  citizens,  as^ 
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for  instance,  creditors,  by  retaining  sufficient  assets 
to  meet  their  claims. 

Another  argument  in  favor  of  this  contention  is 
that  by  adopting  this  rule  we  avoid  inconsistency  in 
the  tax-law,  and  oppression  by  the  taxing  power.  The 
court  of  appeals  have  decided  in  the  Romaine  Case, 
127  iVl  T.  80,  that  the  personal  property  of  a  non- 
resident decedent,  which  has  its  9itu%  in  this  state,  is 
subject  to  the  tax,  "  In  a  well-adjusted  system  of  tax- 
ation, a  fundamental  requisite  is  that  it  be  harmonious. 
But  harmony  does  not  exist  unless  the  taxing  power  is 
exerted  with  reference  exclusively  either  to  the  nituB  of 
the  property  or  to  the  residence  of  the  owner.  Both 
rules  cannot  obtain  unless  we  impute  inconsistency  to 
the  law,  and  oppression  to  the  taxing  power.  Which- 
ever of  these  rules  is  the  true  one,  whichever  we  find 
to  be  founded  in  justice  and  in  the  reason  of  the  thing, 
it  necessarily  excludes  the  other ;  because  we  ought  to 
suppose,  indeed,  we  are  bound  to  assume,  that  other 
states  and  governments  have  adopted  the  same  rule. 
If,  then,  proceeding  on  the  true  principles  of  taxation, 
we  subject  to  its  burdens  all  goods  and  chattels  act- 
ually within  our  jurisdiction,  without  regard  to  the 
owner's  domicil,  it  must  be  understood  that  the  same 
rule  prevails  everywhere.  If  we  also  proceed  on  the 
opposite  rule,  and  impose  the  tax  on  account  of  the 
domicil,  without  regard  to  the  actual  %ituB^  while  the 
same  property  is  taxed  in  another  sovereignty  by  rea- 
son of  its  %itu%  there,  we  necessarily  subject  the  citi- 
zen to  a  double  burden  of  taxation.  For  this  no  sound 
reason  can  be  given."  Hoyt  v-  Commissioners  of 
Texas,  23  N.  F.  228. 
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The  third  exception  to  the  report  is  that,  in  deter^ 
mining  the  value  of  the  residuary  estate,  the  appraiser 
erred  in  failing  to  deduct  the  amount  of  the  tax  to  be 
assessed  against  that  interest  as  an  expense  of  admin- 
istration. The  ninth  clause  of  the  will  is  as  follows : 
'^  I  direct  that  all  legacies  and  devises  herein  made 
shall  be  free  of  any  succession  or  other  tax,  and  that 
any  and  every  such  tax  thereon  shall  be  paid  by  my 
executors  as  part  of  the  expense  of  administering  my 
estate."  In  ascertaining  the  value  of  the  residuary 
estate  for  the  purpose  of  taxation,  the  appraiser  had 
deducted  the  amount  of  tax  on  other  legacies  given 
by  the  will.  It  is  claimed  that  he  should  have  also 
deducted  the  amount  of  the  tax  to  be  paid  on  the  re- 
siduary estate  from  its  gross  value.  I  fancy  it  will 
not  be  contended  that  a  testator  can,  by  a  provision 
in  his  will  charging  the  payment  of  the  legacy  tax 
upon  the  residue  or  any  other  designated  fund,  deprive 
the  state  of  any  revenue  which  it  would  otherwise 
receive.  To  illustrate :  Suppose  a  testator  bequeath 
to  A.  $500,  to  B.  $500,  and  the  balance  of  his  estate, 
amounting  to  $4,000,  to  C,  all  the  legatees  being 
collateral.  In  that  event  the  state  would  be  entitled 
to  receive  a  sum  of  money  equivalent  to  5  per  cent  of 
$5,000,  viz.,  $250.  By  charging  the  payment  of  the 
tax  due  upon  the  first  two  legacies  upon  the  residue, 
he,  cannot  reduce  the  sum  which  the  state  would 
otherwise  derive.  To  put  the  case  in  a  different,  and 
perhaps  stronger,  light :  Suppose  there  is  no  residue, 
but  the  will  directs  the  payment  of  the  tax  out  of  the 
same. 

The  law  must  be  construed,  if  possible,  so  as  to  pro- 
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vide  for  every  possible  case ;  and  it  will  be  seen  that, 
by  applying  the  rule  which  would  have  to  be  applied 
in  the  case  last  presented,  the  true  method  of  assess- 
ing the  tax  upon  estates  bequeathed  in  this  manner 
is  ascertained.  .  The  direction  that  the  tax  shall  be 
paid  out  of  the  residue  is  no  concern  either  of  the 
state  or  the  appraiser.  He  should  report  the  legacies 
taxable,  as  if  no  such  provision  were  contained  in  the 
will.  In  the  case  at  bar,  the  report  of  the  appraiser 
is  incorrect  so  far  as  he  has  deducted  from  the  value 
of  the  residue  the  taxes  which  must  be  paid  out  of 
that  fund.  He  was  correct  in  refusing  to  deduct  from 
the  residue,  in  ascertaining  its  value  for  the  purpose 
of  taxation,  the  sum  of  money  which  would  be  pay- 
able by  the  legatees. 

The  fourth  exception.  By  the  fourth  clause  of  his 
will,  the  testator  gave  to  his  executor  "  such  paint- 
ings, pictures,  plate,  or  other  personal  articles  as  may 
be  specified  by  me  in  a  note  or  memorandum  which  I 
may  leave,  either  of  this  or  a  subsequent  date,  .  .  .  • 
upon  trust  to  dispose  of  the  same  in  such  manner  as  I 
shall  by  such  note  or  memorandum  direct  or  request." 
But  three  of  the  persons  designated  in  the  memo- 
randum referred  to  receive  taxable  benefits.  The 
appraiser  has  reported  the  aggregate  value  of  the 
property  thus  bequeathed  as  subject.  In  this  he  is  in 
error.  To  the  extent  that  this  aggregate  valuation 
represents  property  bequeathed  to  persons  exempt  by 
reason  of  their  relationship  to  deceased,  or  by  reason 
of  their  receiving,  under  all  the  provisions  of  the  will, 
beneficial  interests  less  than  $500  in  value,  it  is  not 
taxable.     The  value  of  the  benefit  received  under 
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this  provision  of  the  will  by  unexempted  persons  who 
receive  benefits  under  other  provisions  of  the  will 
must  be  taken  into  account  in  assessing  the  tax.  The 
matter  must  be  remitted  to  the  appraiser  to  report 
anew  in  accordance  with  this  decision. 


INDEX. 


ACCOUNTS. 

!•  A  father  mortgaged  bis  farm  in  1873,  and  paid  the  proceeds  thereof  to 
hia  son,  who  invested  the  same  The  son  paid  interest  on  the  mort- 
gage given  by  the  father  for  some  years.  Then  the  son  wished  to  pay 
a  lower  rate  of  interest,  and  the  father  in  1870  executed  a  new  mort- 
gage on  his  farm,  witli  ihe  proceeds  of  which  last  mortgage  the  son 
paid  off  the  former  one.  The  son  paid  interest  on  the  last  mortgage 
until  about  the  time  of  his  death,  in  1882.  The  son's  books  showed  a 
final  settlement  in  1879,  with  his  father,  and  charged  him  with  the 
payments  thereafter  made.  There  was  no  allusion  in  the  son's  books 
to  the  mortgage  or  to  his  liability  under  it,  but  the  testimony  established 
the  facts  above  given.  Ileldj  that  the  loans  were  made  for  the  son's 
benefit,  and  that  the  statute  of  limitations  did  not  bar  the  father's  claim 
against  his  estate.    Matter  of  Strickland j  10. 

2.  The  father  also  made  a  claim  against  the  deceased  son's  estate  for  ser- 
vices in  relation  to  the  care  of  stock,  food  for  the  stock,  and  board  for 
the  son  and  his  servants.  It  did  not  appear  that  any  of  tlie  items  were 
ever  presented  to  the  decedent,  and  there  was  no  HJlusion  to  it  in  any  of 
his  books.  The  father  himself  had  no  account  or  memoranda  showing 
any  of  these  transactions,  but  made  up  his  charges  solely  from  recol- 
lection. The  father  and  son  had  at  least  two  settlements,  and  a  note 
was  given  as  evidence  of  indebtedness  fmui  tlie  son,  and  money  was 
often  paid  by  one  to  the  other  in  payment  of  claims  and  accounts,  yet 
this  claim  of  the  father  for  services  and  expenses  nowhere  appeared. 
Held,  that  such  claim  must  be  disallowed,  there  being  no  proof  of  an 
express  agreement,  or  mutual  expectation  of  payment.    Id, 

See  Accounting. 

ACCOUNTING. 

1.  An  executrix  took  possession  of  a  store  which  had  belonged  to  the  tes- 
tator, under  claim  that  s  e  was  the  purchaser  of  the  stock  of  goods  and 
fixtures,  and  thereafter  conducted  the  business  on  her  individual  ac- 
count. Objections  having  been  filed  to  her  account  by  creditors,  the 
issues  thus  raised  were  litigated.  The  creditors  sought  to  charge  her 
with  the  value  of  the  goods  at  the  time  she  took  possession  of  the  store 
and  offered  no  evidence  as  to  profits.  Held,  that  the  creditors  could 
not,  for  the  first  time,  by  their  brief  filed  upon  the  judicial  settlement 
of  the  account,  charge  the  executrix  with  the  profits  of  the  business, 
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there  bavin;;  been  no  evidence  offered  by  them  upon  that  issue.  Mat^ 
ter  of  It  an  dell,  29. 

2.  The  claim  to  an  account  of  profits  cannot  stand  with  one  that  the  ex- 
.eciUrix  must  lie  chatted  with  the  value  of  the  good  will  of  the  business. 
The  two  are  inconsistent.  One  proceeds  upon  a  theory  that  the  busi- 
ness was  conducted  as  thht  of  the  estate;  the  other,  that  the  business 
with  the  good  will  passed  to  the  individual  benefit  of  the  executrix. 
She  cannot  be  held  for  both.    Id. 

8.  Where  an  executrix,  not  knowing  of  the  insulveucy  of  an  estate,  has 
paid  certain  claims  in  full,  she  is,  upon  her  accounting,  entitled  to 
credit  only  for  the  amount  which  should  have  been  paid  upon  these' 
claims  pro  rata,  and  she  loses  the  excess  over  that  amount  paid  by 
her.    Id, 

4.  A  note  held  by  an  executrix  made  and  delivered  to  the  executrix  by  the 

testator  as  a  gift  is  entitled  to  share  pro  rata  for  the  amount  thereof, 
and  interest  thereon  from  its  date,  with  the  other  debts  of  the  estate, 
there  being  no  proof  that  the  same  is  fraudulent  as  against  the  credit- 
ors of  the  testator.    Id, 

5.  The  good  will  of  a  business  of  a  decedent  is  to  be  accounted  for  by  the 

executrix,  and  when  the  executrix  has  taken  possession  of  and  con- 
ducted a  store  budiness  previously  owne<l  by  her  testator,  she  will  be 
charged  with  the  value  of  the  good  will.    Id, 

6*  The  good  will  of  the  business  of  a  testator  does  not  include  the  right  to 
use  that  testat(»r's  name,  and  where  an  executrix  has  not  taken  the 
necessary  legal  steps  under  Laws,  1880,  ch.  561,  amended  by  Laws,  1881, 
ch.  880,  allowing  the  use  of  the  name  of  a  deceased  person  in  business, 
to  acquire  the  riglit  to  use  such  name,  she  sliould  not  l>e  charged  for 
the  use  thereof  as  a  part  of  the  good  will  of  the  business.    Id. 

7.  A  legatee  duly  cited,  who  has  filed  no  objections  to  an  executor's  ac- 

count, is  not  entitled  to  cross-examine  the  executor  in  relation  there- 
to.   Matter  of  GUman,  78. 

8.  Testator  left  to  his  wife  his  personal  property  absolutely  and  the  nse  of 

his  real  estate  for  life,  and  the  real  estate  was  directed  to  be  sold  at  her 
death  and  the  proceeds  distributed  to  liis  descendants.  There  was  a 
judicial  settlement  of  the  account  of  the  executor,  to  which  the  widow 
alone  was  cited,  and  under  the  account  as  then  presented  a  balance  was 
found  due  from  the  estate  to  the  executor.  Upon  a  subsequent  ac- 
counting, to  which  all  the  parties  in  interest  were  cited,  it  appeared 
that  at  the  time  of  the  prior  accounting  there  was  an  amount  in  his 
bands  sufficient  to  pay  all  the  debts  of  the  estate,  including  a  claim  of 
his  own.  Ueldf  that  the  executor  could  not  on  the  second  accounting 
maintain  a  claim  for  his  debt  against  the  realty  of  the  estate.  Matter 
of  Willard,  112. 

0.  A  proceeding  for  an  accounting  commenced  upon  the  Surrogate's  own 
motion  is  an  intermediate  account  and  when  fil«wl  it  should  be  in  sach 
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shape  that  it  may  he  settled  in  a  proceeding  to  be  instituted  nnder 
§  2729  of  the  Code  of  Civil  Procedure.    Matter  of  Dioight,  180. 

10.  Where  an  administratrix,  the  widow  of  decedent,  and  also  appointed 
general  guardian  of  his  and  her  children,  has  applied  the  personal 
estate  partly  to  some  necessary  repairs  to  the  dwelling-house  of  deced- 
ent commenced  by  him  before  his  decease,  and  necessary  to  make  the 
house  tenantable  for  herself  and  the  minor  children  of  decedent,  and 
partly  in  good  faith  to  the  payment  of  incumbrances,  taxes  and  insur- 
ance on  the  real  estate  which  payments  were  necessary  for  the  preser- 
vation of  the  property  of  the  estate  and  beneficial  to  the  minors  her 
wards  who  lived  with  and  were  maintained  by  her,  such  payments  will 
be  allowed  upon  an  accounting  by  her  as  such  administratrix.  Mat- 
ter of  Rolph,  1Q\. 

11.  Such  intermediate  account  should  state  if  an  inventory  has  been  filed, 
or  if  not,  the  account  itself  should  furnish  the  information  usually  thus 
supplied.  It  should  likewise  state  fully  all  the  matters  as  to  advertise- 
ments for  claims,  what  claims  have  been  presented,  allowed  or  rejected, 
and  the  time  and  manner  thereof  and  the  reason  for  allowance  or  re- 
jection. The  account  should  also  contain  the  funeral  charges  and  ex- 
penses of  administration,  moneys  paid  to  creditors,  legatees  and  next 
of  kin.  It  should  also  state  the  age  uf  the  legatees  and  next  of  kin, 
and  if  any  of  them  are  minors;  if  so,  the  names  and  residences  of  their 
guardians.  The  accounting  party  is  bound  also  to  state  any  other  fact 
which  has  occuired  as  part  of  his  proceedings  which  may  affect  the  es- 
tate, or  the  rights  of  any  distributee,  or  his  own  rights.  And  he  must 
produce  vouchers  for  each  payment,  or  if  such  payments  were  under 
twenty  dollars,  in  lieu  of  a  voucher  his  own  oath  as  to  the  fact  of  pay- 
ment, when  made,  and  to  whom.    Matter  of  Dwight^  ISO. 

12.  The  order  of  the  Surrogate  made  upon  his  own  motion  for  an  account- 
ing may  be  answered  by  the  representative  of  the  decedent  filing  with 
the  court  the  releases  duly  acknowledged  of  all  the  parties  interested 
in  the  distribution  of  the  fund  either  as  legatee  or  next  of  kin.  In  the 
case  of  the  death  of  such  legatees  or  next  of  kin  similar  releases  should 
be  obtained  from  their  personal  representatives.    Id. 

13.  An  action  for  an  accounting  may  be  maintained  to  obtain  an  adminis- 
tration of  the  estate  of  a  testator,  against  the  executor  of  a  life-tenant 
to  whom  letters  c.  t.  a.  had  been  issued  and  the  assets  of  the  testator 
delivered  less  than  six  years  before  the  commencement  of  the  proceed- 
ing for  the  accounting.  And  this  is  not  clianged  by  the  fact  that  the 
issuing  of  letters  testamentary,  to  the  executor  since  deceased,  of  the 
original  testator  took  place  eleven  years  before  the  institution  of  such 
proceedings.    Matter  qf  Post,  243. 

14.  An  accounting  party  is  not  confined  to  sections  2561  and  2562  of  the 
Code  of  Civil  Procedure  in  remunerating  his  counsel,  but  may  expend 
such  sums  as  he  deems  proper  in  that  behalf,  to  be  included  in  his  ac- 
counts, and  the  correctness  and  propriety  of  which  may  be  contested  by 
the  persons  interested.    Matter  of  Smith,  418. 
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15.  But  to  justify  such  Items  in  an  account  it  must  appear  that  serrtces 
beyond  the  ordinary  preparation  of  the  account,  or  for  trial,  were  rend- 
ered and  were  necessary.    Id. 

16.  L.  1874,  eh.  446,  provides  for  the  confinement  of  the  insane  in  the  Buf- 
falo State  Asylum,  and  makes  an  insane  person,  or  if  the  property  of 
the  Insane  person  is  Insufficient,  his  parent,  liable  for  his  maintenance 
therein.  In  the  present  case,  the  administratrix,  who  was  the  widow 
of  decedent,  advanced  the  money  necessary  to  pay  for  the  proceedings 
preliminary  to  the  confinement  of  the  insane  adult  daughter  of  herself 
and  decedent  In  the  said  asylum,  and  also  half  the  expense  of  her 
maintenance  while  therein.  Held^  that  upon  her  accounting;  the  ad- 
ministratrix would  be  allowed  these  advances,  to  be  deducted  from  the 
distributive  share  of  the  Insane  daughter.    Matter  of  Morris^  372. 

17.  The  Surrogate  has  power  to  approve  the  account  of  an  executor  to 
which  objections  have  been  filed  but  which  is  correct  In  every  particu- 
lar and  so  admitted  In  open  court  by  the  attorney  for  the  objector, 
when  no  vouchers  are  or  can  be  produced  for  several  items  thereof. 
Matter  of  LangloiSj  481. 

18.  Upon  the  accounting  of  the  administrators  with  the  will  annexed  of  a 
testator,  an  Insane  son  of  testator  was  represented  by  a  special  guar- 
dian who  interposed  no  objections.  Both  the  account  and  the  decree 
recited  the  fact  that  the  Interest  of  the  lunatic  In  the  estate  had  been 
sold  by  virtue  of  certain  jud^rments  recovered  against  him  and  had 
been  purchased  by  a  devisee  under  the  will.  The  judgments  had  been 
recovered  before  the  son  had  become  Insane.  Afterwards  the  wife  of 
the  lunatic  and  his  special  guardian  made  an  application  to  set  aside 
the  decree  on  the  ground  that  no  sufficient  proof  had  been  offered  on 
the  accounting  in  regard  to  the  acquisition  of  the  lunatic's  share  by 
the  devisee,  and  that  the  administrators  with  the  will  annexed  upon 
their  accounting  withheld  Important  facts  and  statements  touching  the 
rights  and  Interests  of  said  lunatic  and  made  unlawful  claims,  to  the 
great  wrong  of  said  lunatic.  The  petition  did  not  state  what  specific 
acts  had  been  committed  or  omitted  by  the  administrators.  Hald, 
that  there  being  no  allegation  denying  the  transfer  to  the  devisee,  and 
the  other  allegations  of  the  petition  being  entirely  indefinite,  the  ap- 
plication should  be  denied.    Matter  of  Baity,  485. 

10.  Where  a  petition  has  been  filed  asking  for  the  judicial  settlement  of 
the  account  of  trustees  under  a  will,  and  also  that  the  trustees  pay  a 
portion  of  a  legacy  which  is  claimed  by  the  petitioner  by  assignment, 
whei*e  it  appears  that  the  petitioner  is  not  entitled  to  such  payment 
under  Code  of  Civil  Procedure,  §2804,  as  a  person  entitled  by  the 
terms  of  the  will,  the  Surrogate  will  order  a  final  accounting,  it  appear- 
ing on  the  face  of  the  petition  that  the  petitioner  is  interested  in  the 
estate  under  the  provisions  of  subdivision  eleven  of  §2514,  it  has  a 
right  to  present  such  a  petition.    Matter  qf  Rogers,  639. 

See  Statute  of  Limitations,  4,  5,  10. 
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ACTION  FOR  ACCOUNTING. 
See  AccouNTiNO,  18. 

ACTION  FOR  CONSTRUCTION  OF  WILL. 
See  Res  Ai>judicata. 

ADMINISTRATION  OF  THE  ESTATE. 
See  Executors  and  Administrators. 

ADMINISTRATRIX  WITH  WILL  ANNEXED. 

1.  Where  an  executor  has  no  authority  under  a  will  to  collect  rents  from 

real  estate,  an  administratrix  with  the  will  annexed  who  succeeds  such 
executor  can  have  no  such  right.    Matter  of  Blow,  360. 

2.  Where  an  administratrix  with  the  will  annexed  has  wrongfully  collect- 

ed, with  the  consent  and  acquiescence  of  all  interested,  the  rents  of 
the  real  estate  of  testator  which  under  the  will  should  have  heen  col- 
lected by  a  guardian  of  testator's  minor  children,  the  Surrogate  has  no 
power  to  compel  such  administratrix  with  the  will  annexed  to  account 
for  such  rents  and  profits,  under  section  2472,  subdivision  3,  of  the  Code 
of  Civil  Procedure  giving  to  Surrogates  authority  to  *'  direct  and  con- 
trol the  conduct  and  settle  the  accounts  of  executors  and  administra- 
tors."   Id. 

3.  And  such  administratrix  is  not  estopped  by  the  fact  that  she  has  filed  an 

account  wherein  she  charges  herself  with  such  rents  and  profits  wrong- 
fully received  by  her.    Id. 

ALIEN. 
See  Treaty,  2,  3. 

APPRAISEMENT. 
See  Collateral  Inheritance  Tax,  17, 18,  20. 

ASSIGNMENT. 

h  To  an  application  of  a  receiver  of  the  property  of  a  judgment  debtor 
appointed  in  supplementary  proceedings  to  compel  an  accounting  by  a 
testamentary  trustee  under  a  will  by  which  the  judgment  debtor  has 
in  the  estate  an  assignable  interest,  a  complete  answer  is  furnished  by 
the  facts  that  prior  to  the  inception  of  the  supplementary  proceedings 
the  judgment  debtor  had  assigned  his  interest  in  the  estate,  that  no 
order  in  the  supplementary  proceedings  was  ever  served  on  the  judg- 
ment debtor  and  that  he  w^as  never  examined  in  said  proceedings.  Map- 
ier  qf  Siataref  544. 

2.  The  validity  of  an  assignment  of  the  interest  of  a  beneficiary  in  the  es- 
tate of  a  decedent  cannot  be  attacked  in  the  Surrogate's  Court.    Id. 

8.  Upon  the  judicial  settlement  of  the  account  of  a  testamentary  trustee  a 
Surrogate  has  under  §  2812  of  the  Code  of  Civil  Procedure  jurisdiction 
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to  determine  the  validity  of  the  assignment  of  the  interest  of  a  bene- 
ficiary.   Matter  qf  Bogers,  689. 

See  AocouvTiKO,  10. 

BURDEN  OP  PROOF. 
See  CoBTS,  1;  Evidence,  2. 

BUSINESS  OP  TESTATOR. 

1.  Testator  at  the  time  of  his  death  was  a  member  of  a  partnership  com- 

posed of  testator  and  one  N.  The  partnership  articles  provided  that 
in  case  of  the  death  of  testator  and  the  continuation  of  the  business, 
the  executors  of  testator  should  pay  to  N.  such  annual  amount  as 
should  be  agreed  in  lieu  of  the  services  of  testator.  The  will  of  testa- 
tor provided  that  the  executors  might  employ  so  much  of  testator's 
capital  in  the  business  as  in  their  opinion  might  be  advantageously  so 
employed,  and  upon  such  terms  as  to  profits  and  losses  as  they  might 
deem  just  and  proper.  For  several  years  testator  had  taken  no  active 
part  in  the  business.  Held,  that  under  the  will  the  executors  had 
power  to  enter  into  a  partnership  with  the  surviving  partner,  and  that 
an  agreement  by  them  to  allow  the  surviving  partner  $2,500  a  year, 
chargeable  against  the  estate,  in  lieu  of  the  services  of  testator,  was 
authorized.    Matter  qf  Bach,  490. 

2.  One  of  the  executors,  B.,  had  been  in  actual  charge  of  the  business  for 

some  time  before  the  death  of  testator  and  it  appears  that  his  services 
were  very  necessary  to  the  business.  After  testator's  death  B.  con- 
tinued to  perform  in  the  new  firm,  composed  of  the  executors  and  the 
surviving  partner,  the  same  duties  as  he  had  performed  in  the  old  firm. 
The  surviving  partner,  N.,  who  never  interfered  In  any  way  with  Uie 
business,  paid  the  executor  B.  a  salary  for  conducting  the  business. 
Held,  that  such  an  agreement  was  not  improper.    Id, 

8.  For  the  purpose  of  settling  the  estate  and  realizing  on  the  assets,  the 
plant  and  good-will  of  the  business  were  sold  at  auction  by  the  execu- 
tors and  the  surviving  partner.  At  this  sale  the  surviving  partner  be- 
came the  purchaser  of  such  plant  and  good-will  for  a  sum  only  about 
one  ninth  what  the  good-will  alone  was  worth.  One  item  of  plant 
alone  was  worth  twice  the  whole  price  paid  upon  the  sale.  After- 
wards the  surviving  partner  sold  to  one  of  the  executors,  a  half  inter- 
est in  such  plant  and  good-will,  for  half  the  amount  so  paid  by  him, 
and  then  they  formed  a  new  partnership  for  conducting  the  same  kind 
of  business.  Held,  that  this  transaction  was  within  the  prohibition 
of  the  law  of  even  an  indirect  purchase  by  an  executor  of  the  assets 
of  the  estate.    Id. 

4.  After  the  formation  of  the  firm  composed  of  the  surviving  partner  of 
the  former  firm  and  one  of  the  executors,  the  executors  issued  a  circu- 
lar to  the  persons  interested  in  the  estate,  alleging  that  they  had  an 
offer  from  the  new  firm  of  a  certain  price  for  the  outstanding  accounts. 
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and  farther  stating  that  they  had  no  interest  but  that  of  the  heirs,  con- 
cealing the  fact  that  one  of  the  executors  signing  the  circular  was  one 
of  the  members  of  the  firm  which  wished  to  purchase  the  outstandings.- 
The  sale  of  a  portion  of  the  outstandings  was  made  by  the  consents  ob- 
tained from  the  heirs  by  this  circular,  in  ignorance  of  the  fact  that  the 
executor  was  an  interested  party  to  the  transaction.  Held,  that  the 
sale  should  be  set  aside,  that  the  executors  should  account  to  the  estate 
for  the  amounts  received  from  such  portion  of  the  outstandings  as  have 
been  realised  on,  that  there  should  be  a  sale  of  the  interest  of  the  es- 
tate in  the  accounts  unsold,  that  if,  upon  re-sale,  they  did  not  produce 
a  larger  sum  than  that  realized  by  the  executors,  then  the  former  pur- 
chase was  to  stand,    id. 

See  Accounting,  1. 

CITATION. 
See  Rktocation  of  Pbobate,  2. 

CLAIM  AGAINST  DECEDENT. 

L  Where  a  claim  of  the  administrator  against  the  estate  is  assigned  by  him 
without  consideration,  by  an  assignment  which  is  merely  colorable  and 
is  referred  as  a  disputed  claim,  and  the  administrator  fails  to  interpose 
the  defence  of  the  statute  of  limitations,  when  such  a  defence  is  appar- 
ently available,  allowing,  without  objection,  incompetent  evidence  to 
be  o£Fered  in  support  of  the  claim;  in  such  case  the  judgment  allowing 
such  claim,  as  well  as  all  claims  for  cost  and  expenses  in  connection 
therewith  will  be  set  aside  and  disallowed.    Matter  qf  Hill,  25. 

8.  Where  services  have  been  rendered  and  board  furnished  to  one  since  de- 
ceased^ upon  his  promise  to  compensate  the  person  rendering  and  fur- 
nishing the  same  therefor,  if  the  will  of  the  promisor  contains  a  legacy 
to  the  promisee  sufficient  to  cover  only  a  part  of  his  claim,  the  legatee 
can  recover  the  balance  due;  but  where  the  testamentary  provision  to 
the  promisee  equals  or  exceeds  the  just  amount  of  it,  the  claim  is  ex- 
tinguished.   Matter  qf  Somerville,  86. 

8.  The  testator  had  signed  a  non  negotiable  joint  note  as  one  of  the  sure- 
ties. The  claim  of  the  payee,  duly  verified,  was  presented  to  the  ex- 
ecutor, and  the  executor,  who  was  a  legatee  under  the  will  of  testator, 
and  two  other  witnesses,  also  legatees,  testified  that  upon  such  pre- 
sentation, the  executor  denied  that  the  estate  was  liable  on  the  note, 
and  told  the  claimant  that  he  must  look  to  the  makers  thereof  for  pay- 
ment This  testimony  was  contradicted  by  the  claimant.  The  attor- 
ney for  the  claimant  testified  that  he  had  a  talk  with  the  executor; 
that  the  executor  then  said  that  the  testator  was  surety  on  the  note, 
that  it  was  the  debt  of  the  makers,  and  that  they  ought  to  pay  it,  and 
that  that  was  all  that  was  said .  He  also  testified  that  there  had  been 
no  objection  or  notice  of  rejection  given  to  him  prior  to  a  written  one 
which  was  sent  to  htm  twenty  months  after  the  presentation  of  the 
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claim,  that  the  exocator  disputed  the  claim  on  the  note  and  offered  to 

refer  it  under  the  statute. 
Heldf  that  the  evidence  failed  to  show  such  a  rejection  of  the  claim  as 

would  compel  the  claimant  to  sue  within  six  montlis  thereon,  under 

Code  Civil  Procedure,  §  1832,  to  prevent  the  claim  from  being  barred. 
Further  held,  that  the  written  notice  of  rejection  was  too  long  delayed,  and 

that  such  delay  amounted  to  an  allowance  of  the  claim  by  the  executor. 

Matter  (^  MUler,  134. 

4.  Although  the  general  rule  Is  that  as  between  members  of  the  same  fam- 
ily neither  party  can  recover  for  services  rendered  in  the  absence  of  an 
express  agreement,  nevertheless,  where  it  appears  that  extraordinary 
services  have  been  rendered  by  one  member  of  a  family  to  another  and 
that  there  has  been  no  reciprocity  of  services  possible,  a  claim  for  snch 
services  may  be  allowed  against  the  testator's  estate.  Matter  qf  Ryder ^ 
224. 

6.  Testator,  a  paralytic,  was  in  such  a  condition  that  he  had  to  be  attended 
to  with  the  same  care  as  an  infant.  Held,  that  his  daughter  who  took 
care  of  him  and  with  whom  he  lived  was  upon  his  death  eu titled  to 
compensation  out  of  his  estate  even  in  the  absence  of  an  agreement 
for  a  specified  compensation,  there  being  previously  a  general  promise 
of  reward  by  testator.    Id. 

6.  Where  a  claim  of  creditor  has  been  disputed  and  rejected,  and  no  other 
proceeding  taken  to  enforce  it  within  six  months  after  such  rejection 
than  the  bringing  of  an  action  thereon  in  a  court  which  had  not  juris- 
diction of  action  brought  against  the  representatives  of  a  decedent, 
such  claim  is  barred  by  the  short  Statute  of  Limitations.  Matter  of 
Badde,  298. 

See  Account,  2. 

COLLATERAL  INHERITANCE  TAX. 

1.  Under  the  Collateral  Inheritance  Tax  Act  as  amended  in  1887  (Laws 

1887,  ch.  718,  §  1,)  money  on  deposit  in  this  state  and  a  bond  secured 
by  a  mortgage  on  property  here  belonging  to  a  non-resident  decedent, 
is  subject  to  the  tax.    Matter  of  Clark,  188. 

2.  A  bequest  in  a  will  in  payment  of  a  debt,  and  not  as  a  gift,  is  not  sub- 

ject to  the  collateral  inheritance  tax.    Matter  qf  Bogers,  108. 

3.  Under  this  rule  where  testator  in  his  will  gave  and  bequeathed  to  a  cred- 

itor for  whose  security  testator  had  affected  insurance  on  his  life  *'  any 
and  all  benefits  so  far  as  his  interests  may  appear  and  be  proved"  in 
his  membership  in  a  mutual  aid  association,  such  bequest  was  not  sub- 
ject to  the  collateral  inheritance  tax  because  the  creditor  and  legatee 
took  only  to  the  extent  of  such  debts  as  he  could  prove  against  the  es- 
tate.   Id. 

4.  A  legacy  of  five  hundred  dollars  payable  at  the  end  of  a  year  from  the 

date  of  the  letters  testamentary  is  not  subject  to  the  collateral  inherit* 
ance  tax.    Matter  of  Peck,  201. 
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5.  A  legacy  of  Ave  hundred  dollars  payable  one  year  from  the  date  of  let- 

ters testamentary  is  not  subject  to  the  collateral  inheritance  tax,  as  its 
cash  value  is  less  than  five  hundred  dollars.    Matter  of  Underhill,  262. 

6.  A  legacy  of  the  value  of  five  hundred  dollars  is  of  the  fair  market  value 

of  its  face  and  is  therefore  subject  to  the  collateral  inheritance  tax. 
Matter  qf  Bird,  316. 

7.  A  legacy  to  an  institution  for  the  blind  which  does  not  under  any  cir- 

cumstances receive  pay  from  its  patients,  is  exempt  from  the  collateral 
inheritance  tax.    Matter  qf  Underhill,  262. 

8.  A  legacy  to  a  creditor  upon  condition  that  he  accept  the  same  as  pay- 

ment in  full  of  all  unsettled  accounts  and  claims  held  by  him  against 
testator,  such  accounts  and  claims  being  somewhat  in  excess  of  the 
amount  of  the  legacy,  is  not  subject  to  the  collateral  inheritance 
tax.    Id. 

9.  A  person  who  takes  a  legacy  under  the  exercise  of  the  power  of  appoint- 

ing legatees  given  to  a  trustee  by  a  will,  takes  as  by  the  will  when  such 
power  IS  exercised  by  the  trustee,  and  if  his  legacy  is  subject  to  the 
collateral  inheritance  tax,  it  is  taxable  at  the  time  of  the  exercise  of 
such  power.    Matter  qf  Stewart,  281. 

10.  Where  such  appointment  of  a  legatee  is  made  more  than  eighteen 
months  after  the  decedent's  death,  interest  on  the  tax  will  be  at  the 
rate  of  six  per  cent  from  the  death  of  decedent  to  the  time  of  the  entry 
of  the  order  confirming  the  appraisement.  If  such  tax  and  interest  is 
not  then  promptly  paid,  interest  thereon  will  run  thereafter  at  the  rate 
of  ten  per  cent.    Id. 

11.  The  collateral  inheritance  tax  being  a  tax  upon  the  passing  of  pro- 
perty, section  384  of  the  Code  of  Civil  Procedure  requiring  actions 
brought  to  recover  a  statutory  penalty  or  forfeiture  to  be  brought  with- 
in two  years  after  the  cause  of  action  accrues,  has  no  application  to 
proceedings  to  compel  the  payment  of  such  tax.  Matter  qf  Vander-' 
bilt,  ai9. 

12.  An  executor  is  liable  for  the  payment  of  such  tax  on  property  in  his 
hands  subject  thereto,  and  he  can  only  discharge  himself  by  producing 
a  receipt  sealed  and  countersigned  by  the  County  Treasurer.    Id, 

18.  The  Surrogate  has  power  to  compel  the  payment  of  the  tax,  as  one  of 
the  steps  in  the  final  adjustment  and  settlement  of  the  estate.    Id. 

14.  An  institution  which  maintains  a  home  and  reading  rooms,  etc.,  for  the 
poor,  provides  lodgings  and  meals  free,  but  makes  a  small  charge  for  a 
day  nursery  which  it  maintains,  is  not  exempt  as  an  almshouse  from 
the  collateral  inheritance  tax.    Jd. 

16.  An  institution  which  is  exempted  under  a  special  act  from  ''  local  tax- 
ation or  other  purposes  '*  is  not  exempt  from  state  taxation  and  there- 
fore is  subject  to  the  collateral  inheritance  tax.    Id. 

16.  Legacies  to  the  Metropolitan  Museum  of  Art  and  American  Museum 
of  Natural  Uistory  in  the  city  of  New  York,  which  derive  an  income 
from  memberships  of  various  degrees,  and  dues,  from  admission  fees 
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charged  on  certain  days  of  the  week,  from  the  sale  of  books,  sped- 
mens,  etc.,  and  from  investments  of  property  left  them  by  will,  etc, 
are  subject  to  the  collateral  inheritance  tax.    Id. 

17.  Notice  of  an  appraisement  under  the  collateral  inheritance  tax  act 
should  be  given  to  all  the  parties  interested,  including  the  District  At- 
torney, the  County  Treasurer,  (in  New  York  city,  the  Comptroller,) 
and  the  legatees  affected  thereby.    Id, 

18.  Where  the  appraiser  has  made  a  raport  which  erroneously  omits  from 
appraisal  certain  legacies,  although  the  same  were  subject  to  the  tax, 
and  such  report  has  been  confirmed  after  due  notice  to  the  county 
treasurer,  this  is  such  an  adjudication  as  will  protect  the  executor 
from  any  liability  from  the  non-payment  of  the  tax  on  these  legacies 
by  him,  and  in  such  case  the  only  remedy  of  the  state  is  a  proceeding 
against  the  legatees  whose  legacies  were  omitted.    Id, 

10.  A  legacy  to  a  child  of  an  adopted  child  is  not  exempt  from  the  collateral 
inheritance  tax.    Matter  qf  Bird^  376. 

20.  In  voluntary  proceedings  in  New  York  county  to  appraise  the  estate 
of  a  decedent  under  the  Collateral  Inheritance  Tax  Act,  Laws  1887, 
chap.  713,  the  comptroller  of  the  city  of  New  York  is  entitled  to  notice 
of  the  proceedings  to  appraise  the  estate  under  §  13,  and  the  failure  to 
give  such  notice  renders  the  proceeding  without  jurisdiction  and  void 
as  to  the  sute.    Matter  qf  Wolfe,  600. 

21.  The  acceptance  by  the  comptroller  of  the  tax  on  some  of  the  legacies 
in  a  proceeding  in  which  he  had  had  no  notice  of  the  appraisement, 
does  not  estop  him  or  the  state  from  collecting  other  taxes  on  other 
legacies,  under  the  same  will,  but  which  had  been  erroneously,  and 
without  notice  to  the  comptroller  declared  to  be  exempt  from  the  col- 
lateral inheritance  tax.    Id, 

22.  The  collateral  inheritance  tax  is  a  tax  upon  tlie  devolution  or  succes- 
sion of  property  and  not  a  tax  upon  the  property  itself,  and  therefore 
a  proceeding  to  enforce  it  is  not  in  rem.    Id, 

23.  An  action  to  compel  payment  of  the  collateral  inheritance  tax  is  not 
an  action  for  a  penalty  or  forfeiture,  (Code  Civ.  Proc,  §  3S4,)  which 
must  be  brought  within  two  years  after  the  cause  of  action  has  ac- 
crued.   Id, 

24.  Where  executors  have  paid  a  legacy  in  good  faith  after  a  decree  of  the 
Surrogate  that  such  legacy  is  not  subject  to  the  Collateral  Inheritance 
Tax  Act,  which  decree  is  not  binding  on  the  state,  for  the  reason  that 
the  comptroller  was  not  made  party  to  the  proceedings  for  the  appraise- 
ment, the  executors  will  not  be  held  personally  liable  for  the  amount 
of  such  tax  paid  by  them,  even  If  there  should  be  a  subsequent  adjudi- 
cation that  the  legacy  so  paid  by  them  was  subject  to  the  tax.  In  such 
case  the  legatees  are  liable  for  the  amount  of  the  tax.    Id, 

26.  The  amendment  to  the  Collateral  Inheritance  Tax  Act,  Laws  of  1800, 
chap.  553,  exempting  certain  religious,  benevolent,  etc.,  corporations 
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from  the  operations  of  the  collateral  iDheritance  tax  has  not  a  retroac- 
tive effect    Id. 

20.  Neither  Gi*ace  Church,  which  is  a  religions  corporation  in  New  York 
city,  organized  under  Laws  1801,  chap.  79,  and  amendatory  acts,  nor  the 
Metropolitan  Museum  of  Art,  incorporated  under  the  Laws  of  1870, 
chap.  197,  which  derives  income  from  dues  of  members,  sales  of  books, 
specimens,  etc.,  and  which  gives  to  its  members,  certain  privileges  not 
shared  in  by  the  general  public,  is  a  free  public  charity,  and  therefor 
neither  is  exempt  from  the  collateral  inheritance  tax.    Id. 

27*  The  amount  of  a  note  made  by  a  residuary  legatee  to  testator  included 
in  the  bequest  of  the  residue  of  testator's  estate  to  the  maker  of  the 
note  is  subject  to  the  collateral  inheritance  tax.  Matter  qf  Tuigg, 
683. 

28.  The  collateral  inheritance  tax  not  being  a  tax  on  property,  but  on  the 
right  of  succession.  United  States  bonds  are  subject  to  taxation  under 
the  act.    Id, 

29.  A  foreign  society,  coriK>ration  or  institution,  is  liable  to  the  collateral 
inheritance  tax,  although  such  society,  corporation  or  institution  is 
exempt  from  taxation  under  the  law  of  its  origin  and  organization.    Id, 

80.  Where  by  testator's  will  real  estate  situated  without  the  state  is  direct- 
ed to  be  converted  into  personalty,  the  proceeds  thereof  are  not  taxa- 
ble under  the  collateral  inheritance  tax,  although  such  proceeds  are 
brought  within  the  state  for  distributiuu.    Matter  qf  Sw{ft,  644. 

81.  Personal  property  located  without  the  state  remitted  to  this  jurisdic* 
tion  for  distribution  is  not  subject  to  the  collateral  inheritance  tax.   Id, 

82.  By  the  will  of  deceased  it  was  directed  that  all  legacies  and  devises 
therein  made  should  be  free  of  succession  or  other  tax,  and  that  such 
tax  should  be  paid  by  the  executors  as  part  of  the  expenses  of  the  ad- 
ministration. Held :  That  the  amount  of  the  collateral  inheritance 
tax  should  not  be  deducted  from  either  the  specific  or  residuary  lega- 
cies in  ascertaining  t)ie  value  thereof  as  subject  to  the  tax.    Id. 

88.  Where,  by  his  will,  testator  gives  certain  paintings,  pictures,  plate 
and  various  other  articles  to  certain  persons,  but  three  of  whom  are 
taxable  under  the  collateral  inheritance  tax,  it  is  error  to  impose 
the  tax  upon  the  aggregate  value  of  the  property  thus  bequeathed.  To 
the  extent  that  this  aggregate  valuation  represents  property  bequeathed 
to  persons  exempt  by  reason  of  their  relationship  to  the  deceased  or  by 
reason  of  their  receiving,  under  all  the  provisions  of  the  will,  benefi- 
cial interests  less  than  five  hundred  dollars  in  value,  it  is  not  taxable. 
Id. 

COMPROMISE  OF  CLAIM. 

A  petition  to  the  Surrogate  for  leave  to  compromise  a  claim  must  contain 
all  the  facts  and  circumstances  warranting  an  acceptance  of  a  less  sum 
than  the  face  of  the  claim,  before  the  compromise  will  receive  the 
sanction  of  the  Surrogate.    The  same  evidence  should  be  before  the 
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Surrogate  on  this  «x  parte  appUoaUonttiiit  would  be  required  to  jus- 
tify the  same  if  attacked  upon  an  accounting.  Matter  of  Bichard- 
sorij  276. 

CORPORATION. 

Xo  entitle  a  foreign  corporation  to  take  a  legacy  under  a  will  proved  in  this 
state,  there  must  be  legal  proof  not  only  that  the  foreign  corporation 
has  existed,  but  that  it  did  exist  as  such  at  the  time  of  the  death  of 
the  testator.  Without  such  proof,  it  is  incompetent  to  take,  and  the 
legacy  does  not  fall  into  the  residuum,  but  lapses  as  if  undisposed  oL 
Matter  qf  Gehrig,  21. 

COSTS. 

1.  Where  a  person  has  taken  possession  of  certain  personal  property  be- 

longing to  the  estate  of  a  decedent,  and  which  he  has  delivered  to 
•  others,  under  a  claim  that  he  has  done  so  in  accordance  with  the 
wishes  of  decedent*  the  burden  is  on  such  person  to  show  that  such 
property  is  not  still  under  his  control,  and  in  the  absence  of  such  proof , 
his  failure  to  repair  his  former  illegal  action  is  a  withholding.  In  such 
a  case,  where  the  respondent  is  an  interloper,  who  gained  control  ille- 
gally of  the  property,  and  has  unwillingly  disclosed  information  with 
reference  to  its  existence  and  whereabouts,  and  was  disingenuous  in 
answering  interrogatories  of  examining  counsel,  such  person  may  be 
charged  with  the  costs  of  the  proceeding  to  discover  the  property. 
Matter  of  Nickerson,  6. 

2.  Costs  recovered  by  a  creditor  in  an  action  against  the  executrix  to  es- 

tablish his  claim  against  the  estate  are  entitled  to  priority  of  payment 
over  the  debts  of  the  testator.    Mailer  of  Bandell,  29. 

8.  Costs  cannot  be  allowed  out  of  an  estate  to  an  unsuccessful  contestant 
of  the  will  (Code  Civ.  Proc,  §  2558),  and  the  court  being  without  ju- 
risdiction to  so  decree,  a  consent  of  the  parties  to  the  award  of  such 
costs  to  the  unsuccessful  party  cannot  confer  jurisdiction.  Matter  qf 
Keeler,  45. 

4.  Correspondence  between  the  counsel  for  the  parties  as  to  the  amount  and 

maimer  in  which  the  costs  shall  be  decreed,  containing  propositions  not 
accepted,  together  with  a  subsequent  verbal  acceptance,  does  not  com- 
ply with  the  rule  of  the  courts  (Rule  11)  that  such  agreement  shall  be 
in  writing,  and  is  not  binding.    Id, 

5.  Where  a  contest  of  a  will  is  made  in  good  faith  and  on  substantial 

grounds,  the  proponent's  costs  will  be  paid  out  of  the  estate  and  not 
by  the  contestants  personally,  especially  where  contestants  fail  to  ap- 
pear at  the  trial  for  the  reason  that  they  relied  upon  a  settlement  pro- 
posed by  the  counsel  for  the  proponent  being  carried  into  effect.    Id. 

COUNSEL  FEE. 

1.  An  accounting  party  is  not  confined  to  sections  2561  and  2562  of  the 
Code  of  Civil  Procedure  in  remunerating  bis  counsel,  but  may  expend 
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such  sums  as  he  deems  proper  in  that  behalf,  to  be  included  in  his  ac- 
uountSy  and  the  correctness  and  propriety  of  which  may  be  contested 
by  the  persons  interested.    Matter  qf  Smith,  41S. 

2.  But  to  justify  such  items  in  an  account  it  must  appear  that  services  be- 
yond the  ordinary  preparation  of  the  account,  or  for  trial,  were  ren- 
dered and  were  necessary.    IdU 

See  Expenses  of  Administbation. 

CREDITOR  OF  ESTATE. 

1.  One  who  subsequent  to  the  death  of  a  testator  has  sold  goods  to  a  firm 
composed  of  the  surviving  partner  of  testator  and  the  executor  and 
executrix,  as  such,  of  testator,  whicli  business  was  continued  under  a 
provision  of  the  will  that  the  executor  oould  only  devote  to  the  purposes 
of  the  business  so  nuich  of  the  estate  as  was  already  at  testator's  death 
inyested  therein,  is  not  a  creditor  of  the  estate,  and  cannot  as  such  ap- 
ply under  section  2685  of  the  Code  of  Civil  Procedure  for  revocation 
of  letters  testamentary  issued  to  the  executors  of  deceased.  Matter 
qf  Stern,  204. 

S.  Such  creditor  has  only  a  remedy  so  far  as  the  estate  of  decedent  is  con- 
cerned, against  the  assets  embarked  in  the  business  which  are  simply 
an  investment  of  the  estate,  and  has  no  claim  against  the  executors 
and  executrix  as  such.    Id, 

CROPS. 

1.  Where  land  upon  which  a  crop  is  growing  is  so  devised  by  testator  as  to 

convey  it  to  the  devisee,  unless  a  contrary  intention  plainly  appears 
from  the  will  the  crop  is  on  the  footing  of  a  chattel  specifically  be- 
queathed to  the  devisee.    Matter  qf  Clemana,  287. 

2.  In  such  case  the  crop  cannot  be  sold  for  the  payment  of  general  legacies, 

and  can  be  applied  to  the  payment  of  debts  only  after  other  assets  not 
specifically  bequeathed  have  been  so  applied.    Id. 

8.  A  clause  in  the  will  of  testator  which  provides  that  after  the  payment  of 
testator's  debts  **  if  anything  is  left  from  the  personal  property  it  shall 
be  equally  divided  between  my  children  share  and  share  alike  "  does 
not  apply  to  growing  crops  on  land  specifically  devised.     Id, 

DECREE. 

A  decree  judicially  settling  the  account  of  an  executor  will  not  be  re- 
opened upon  allegations  on  the  part  of  the  executor  that  he  has  by 
error  charged  himself  as  executor  with  assets  which  do  not  belong  to 
the  estate.    Matter  qf  Watts,  415. 

See  GuABDiAN,  2. 

DESTROYED  WILL. 
See  Pbobate  of  Will,  4,  5,  6,  7. 
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DISCOVERY  OF  PROPERTY. 

Where,  on  application  of  the  administrator  for  discovery  of  the  property 
of  the  deceased,  for  appraisement,  the  answer  of  the  respondent  shows 
that  previous  to  death  of  decedent,  assets  of  the  decedent  came  right* 
fully  into  the  possession  of  respondent,  with  the  right  to  dispose  of 
them ;  and  that  they  have  rightfully  remained  in  his  hands  subse- 
quent to  the  death  of  decedent,  by  virtue  of  respondent's  contract  with 
the  representatives  of  decedent,  the  application  for  discovery  will  be 
denied.    Matter  qf  Cunardf  16. 

DIVORCE. 

1.  Decedent,  a  resident  of  the  state  of  New  York,  intermarried  therein 
with  one  Mary  F.  also  a  resident  thereof.  Thereafter  decedent  left 
the  state,  and  after  remaining  over  a  year  in  Ohio,  commenced  an  ac- 
tion for  divorce  against  his  wife  for  a  cause  which  was  sufficient  under 
the  laws  of  Ohio.  The  wife  was  not  in  Ohio  at  the  time  of  the  com- 
mencement of  the  action,  nor  was  she  ever  a  resident  of  that  state. 
She  did  not  appear,  nor  was  she  served  personally  or  by  mail  in  that 
action.  A  commission  was  issued  therein  to  take  testimony  in  this 
state.  The  wife  was  notified  of  the  time  and  place  of  the  hearing,  and 
admitted  In  writing  due  personal  service  of  a  copy  of  the  notice  and 
taking  of  the  depositions,  and  gave  a  consent  that  depositions  might 
be  taken  and  witnesses  suinuioued  in  the  cause,  without  further  notice 
to  her. 

SL  After  his  divorce,  decedent  intermarried  in  Michigan,  and  left  his  second 
wife  him  surviving:  Held,  that  the  decree  of  divorce  was  absolutely 
void  as  to  his  wife,  Mary  F.,  and  that  upon  his  death  she  was  entitled 
to  letters  of  administration  upon  his  estate.    Matter  qf  Hotue,  524. 

ESTOPPEL. 

The  daughter  and  her  children  who  were  beneficiaries  under  the  will  of 
testator  were  duly  cited  to  appear  on  a  settlement  of  the  accounts  of 
the  executor,  and  did  not  at  such  time  make  a  claim  that  there  was  a 
trust  in  their  favor  impressed  upon  the  funds  of  the  estate.  They 
subsequently  claimed  that  they  were  not  estopped  by  their  not  having 
set  up  this  claim,  for  the  reason  that  the  trust  fund  formed  no  part  of 
the  estate  of  testator.  Held,  that  the  daughter  and  her  child  were  es- 
topped from  claiming  that  the  executor  held  a  trust  fund  for  thenu 
Matter  qf  Crise,  59. 

See  Administbatbix  with  Will  Aknexbd,  8. 

EVIDENCE. 

L  Statements  made  by  a  testator  to  his  physician  made  while  he  was  in 
attendance  upon  him,  which  the  physician  testifies  were  not  necessary 
to  enable  Iiim  to  act  in  his  professional  capacity,  are  admissible  in  evi- 
dence in  probate  proceedings.    Matter  qf  HaUey,  220. 
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2.  The  rule  that  the  burden  of  proving  payment  is  upon  the  party  alleging 

it,  applies  to  the  litigation  of  a  claim  against  the  estate  of  a  decedent 
upon  a  promissory  note  made  by  such  decedent,  to  which  the  defence 
of  payment  is  interposed.    Matter  qf  Macoinber,  279. 

3.  Legal  advice  given  in  casual  conversations  in  the  street,  for  which  com- 

pensation is  neither  asked  for  nor  expected,  is  not  a  privileged  com- 
muncation.    Matter  qf  Monroe,  S95. 

4.  The  testimony  of  experts  upon  the  question  of  mental  capacity,  although 

admissible  and  a  great  aid  to  court  and  jury,  can  never  be  held  to  be 
controlling  as  against  the  testimony  of  intelligent  persons  who  saw 
daily  the  person  whose  mental  condition  is  in  question,  and  had  with 
him  transactions  of  a  social  and  business  nature.  Matter  ofEiedaUch, 
488. 

See  Costs,  1. 

EXECUTION 

1.  The  recovery  of  costs  against  an  administratrix,  in  an  action  brought  by 
her  for  an  injury  to  property  of  decedent,  does  not  give  defendant 
priority  over  the  other  creditors  of  the  intestate.  And  before  an  exe- 
cution issues  in  such  case,  it  should  appear  that  there  are  assets  suffl- 
cient  to  pay  all  the  debts  of  decedent  or,  at  least,  an  account  should 
be  filed,  showing  fully  the  assets  and  debts  to  be  paid  therefrom,  so 
that  the  execution  would  direct  only  the  application  of  the  *'  just  pro- 
portion of  the  assets"  of  the  estate  to  the  payment  of  the  judgment. 
Matter  ojf  Boyle,  57. 

EXECUTION  OF  WILL. 

1.  One  of  the  witnesses  to  the  will  of  the  decedent  had  drawn  up  the  will 

in  her  presence.  This  instrument  was  spoken  ot  by  that  witness  in  the 
hearing  and  presence  of  the  other  witness,  and  in  the  presence  of  the 
decedent  immediately  before  the  execution  and  attestation,  as  the  will 
of  decedent.  She  signed  it  with  her  mark.  Upon  the  proceedings  for 
the  probate  of  the  will  the  witness  who  had  drawn  up  the  will  being 
dead,  the  other  witness  testified  that  he  had  signed  the  will  as  a  wit- 
ness before  the  testatrix  had  made  her  mark.  Held,  that  the  will  must 
be  admitted  to  probate,  as  there  was  proof  of  its  due  execution  and  at- 
testation, as  the  testimony  of  the  witness  that  he  had  signed  before 
testatrix,  could  be  presumed  to  be  erroneous,  from  the  facts,  which  as 
appeared  by  the  evidence,  accompanied  the  execution  of  the  will,  show- 
ing that  his  recollection  of  the  order  in  which  it  was  signed  was  incor- 
rect.   Matter  qf  Kane,  249. 

2.  The  subscription  of  a  will  by  the  mark  of  the  testator  may  be  proved 

after  evidence  of  the  handwriting  of  a  deceased  witness,  by  the  sur- 
viving witness,  if  his  testimony  convinces  the  court  of  its  truthful- 
ness.   Id. 

8.  The  fact  that  two  witnesses  to  a  will  disagree  as  to  material  facts  in 
regard  to  its  execution  is  not  sufficient  of  itself  to  defeat  the  probate 
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of  the  instminent  Neither  the  forgetfulness  nor  petversity  of  one  of 
the  witnesses  should  prevent  the  probate,  if  it  can  he  ascertained  from 
any  source  that  the  formalities  required  by  the  statute  have  been  com- 
plied with.    Matter  qf  Bedell,  328. 

4.  One  of  the  witnesses  to  the  will  of  testatrix  was  her  attorney  who  had 

drawn  the  will  under  her  instructions.  He  testified  fully  to  facts  show- 
infi;  the  due  execution  and  publication  of  the  will  by  testatrix,  and  his 
testimony  was  supported  by  tlie  attestation  clause,  which  in  addition 
to  the  matters  usually  contained  therein,  recited  that  testatrix  acknowl- 
edged her  signature  at  the  time  of  making  it.  The  other  witness  who 
was  confused  and  gave  contradictory  evidence,  testified  that  she  did 
not  see  testatrix  sign  her  will  or  hear  her  acknowledge  her  signature. 
Held,  that  the  proof  was  sufficient  to  justify  the  admission  of  the  will 
to  probate.    Id, 

5.  Where  a  will  is  executed  by  the  testatrix  in  the  same  room  and  in  pre- 

sence of  the  witnesses,  testatrix  being  in  such  a  position  that  the  wit- 
nesses could  have  seen  her  write  if  they  so  desired,  the  fact  that  one 
of  the  witnesses  did  not  see  the  actual  motion  of  testatrix's  pen  because 
she  refrained  from  looking  at  her  upon  testatrix's  statement  that  do- 
ing so  would  make  her  nervous,  does  not  render  the  will  invalid  for  a 
non-compliance  with  the  statute,  (2  R.  S.,  p,  63,  §40,  subd.  2,)  which 
requires  the  execution  of  a  will  in  the  presence  of  each  of  the  subscrib- 
ing witnesses.    Id. 

6.  Where  one  witness  to  a  will,  at  the  request  of  the  other  witness  who  it 

prevented  from  signing  by  physical  disability,  signs  the  name  of  that 
witness  to  the  will,  this  is  a  sufficient  signature  to  comply  with  the 
statute.  (4  R.  S.,  8th  ed.,  p.  2547,  §40,  subd.  4.)  Matter  qf  Strang^ 
674. 

7.  Before  subscribing  her  will  testatrix  declared  in  the  presence  of  the  wit- 

nesses that  it  was  her  last  will  and  testament  and  requested  them  to 
sign  the  same  as  witnesses.  Testatrix  immediately  thereupon  signed 
her  name  to  the  will,  and  the  witnesses,  as  soon  as  she  had  subscribed 
her  name,  signed  the  will  in  her  presence,  as  witnesses.  Heldf  tbat 
this  was  a  compliance  with  the  statutory  requiremeuts  as  regards  tlie 
execution  of  a  will.    2  R.  S.,  p.  63,  §  40.    Matter  qf  WilliamSy  579. 

8.  On  a  contested  application  for  the  probate  of  a  will  the  question  waa 
raised  as  to  the  genuineness  of  the  signature  of  testatrix.  The  name 
of  testatrix  at  the  commencement  of  th&will,  in  the  attestation  clause 
and  signature,  was  written  *'  Roxa  Lany  Williams."  The  contestants 
introduced  in  evidence  papers,  executed  by  testatrix  at  about  the  time 
of  the  execution  of  the  will,  to  which  testatrix  signed  her  name  aa 
'*  Roxalana  Williams,"  and  there  was  evidence  also  that  since  the  ex- 
ecution of  the  will  testatrix  had  denied  that  she  had  made  a  will.  The 
name  ^as  usually  written  in  one  word  **  Roxalana,"  but  it  appeared 
that  she  had  on  one  or  more  occasions  signed  her  name  "  Roxa  L. 
Williams,"  and  her  silver  spoons  and  pillow  cases  were  marked  "  B. 
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L.  W."  and  "  B.  L.  H."  In  her  will  she  gave  certain  spoons  marked 
'*  R.  L.  H."  to  one  of  the  legatees. 
Proponents  also  produced  several  papers  signed  by  testatrix  many  years 
before  her  death  to  which  her  christian  name  was  signed,  '*  Roza 
Lany,"  and  '*Roxa  L./'  and  also  a  deed  from  her  brother  in  which 
she  was  named  as  grantee  as  '*  Koxa  L.  Williams."  A  number  of  ex- 
perts were  called  on  both  sides,  but  the  greater  number  testified  that 
the  signature  of  the  will  was  genuine.  The  positive  testimony  also  of 
the  two  witnesses  to  the  will  showed  that  they  saw  testatrix  affix  her 
signature  to  the  will.  Held,  that  the  will  should  be  admitted  to  pro- 
bate as  the  signature  was  shown  to  be  genuine.    Matter  of  WUliamSf 

679. 

See  Pbobatb  of  Will. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  claim  of  the  administrator  against  the  estate  is  assigned  by  him 

without  consideration,  by  an  assignment  which  is  merely  colorable  and 
is  referred  as  a  disputed  claim,  and  the  administrator  fails  to  interpose 
the  defence  of  the  Statute  of  Limitations,  when  such  a  defence  is  ap- 
parently available,  allowing,  without  objection,  incompetent  evidence 
to  be  offered  in  support  of  the  claim;  in  such  case  the  judgment  allow- 
ing such  claim  as  well  as  all  claims  for  cost  and  expenses  in  connection 
therewith  will  be  set  aside  and  disallowed.    Matter  of  Hill,  25. 

2.  An  administrator  is  bound  to  set  up  the  bar  of  the  Statute  of  Limita- 

tions when  it  Is  available,  and  will  not  be  allowed  on  his  accounting 
any  sum  paid  upon  a  debt  which  at  the  time  of  its  payment  was  barred 
by  the  statute.    Id. 

8.  The  claim  to  an  account  of  profits  cannot  stand  with  one  that  the  execu- 
trix must  be  charged  with  the  value  of  the  good  will  of  the  business. 
The  two  are  inconsistent.  One  proceeds  upon  a  theory  that  the  busi- 
ness was  conducted  as  that  of  the  estate;  the  other,  that  the  business 
with  the  good  will  passed  to  the  individual  benefit  of  the  executrix. 
She  cannot  be  held  for  both.    Matter  of  Randell,  29. 

4.  Where  an  executrix,  not  knowing  of  the  insolvency  of  an  estate,  has 
paid  certain  claims  in  full,  she  is,  upon  her  accounting,  entitled  to 
credit  only  for  the  amount  which  should  have  been  paid  upon  these 
claims  j>ro  rata,  and  she  loses  the  excess  over  that  amount  paid  by 
her.    Id, 

6.  Real  estate  of  the  testator  subject  to  a  mortgage  held  by  one  of  the  ex- 
ecutors was  sold,  with  the  agreement  that  the  purchaser  thereof  should 
assume  the  mortgage.  The  whole  purchase  money,  however,  was  paid 
to  the  executors,  and  was  retained  by  them  uninvested.  Held,  upon 
the  executor's  accounting  that  the  mortgage  should  be  treated  as  if 
paid  to  the  time  of  the  sale,  and  that  the  estate  should  not  pay  inter- 
est thereon  after  such  time.    Matter  of  Babcock,  82. 

6L  One  of  the  executors  held  a  note  of  testator  for  interest  then  overdue 
on  a  mortgage.    The  executor,  without  having  this  debt  proved  to  or 
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allowed  by  the  Surrogate,  as  required  by  statute,  2  R.  S.  88  (8th  ed., 
p.  2561),  §  33,  paid  this  note  out  of  the  funds  of  the  estate,  which,  as 
it  afterwards  appeared,  were  insufficient  to  pay  all  the  debts.  Held^ 
that  he  had  no  right  to  do  this,  and  Further  held,  that  having  treated 
the  note  as  payment  of  the  interest,  he  could  not  afterwards  ignore 
the  note,  and  claim  that  it  was  merely  evidence  of  the  debt,  and  that 
the  interest  was  therefore  still  due  by  the  estate.    Id, 

7.  An  executor  of  an  estate  who  has  deposited  funds  belonging  thereto  In 

a  bank  of  which  he  was  president  and  principal  stockholder,  and  which 
funds  have  remained  In  said  bank  without  drawing  interest  for  over  a 
year,  will  he  charged  with  interest  thereon  at  the  rate  paid  by  that  bank 
on  time  deposits.    Id. 

8.  Where  an  executor  receives  as  part  of  the  assets  of  testator  a  note  then 

due,  made  by  a  solvent  person  resident  in  another  state,  and  who  is 
then  the  owner  of  a  farm  of  a  value  much  greater  than  the  amount  of 
the  note,  the  executor  is  liable  for  the  amount  of  such  note,  where 
instead  of  endeavoring  to  collect  the  same,  he  waits  until  other  liens 
have  matured  against  the  farm,  and  it  has  been  sold  on  execution,  and 
he  then  takes  a  new  note  for  the  amount  of  the  debt,  which  turns  out 
to  be  worthless,  by  reason  of  the  then  insolvency  of  the  maker.  Matr 
ter  qf  Millard,  91. 

9.  The  testator  bequeathed  to  his  wife,  absolutely,  his  household  furniture, 

and  in  another  clause  of  the  will  bequeathed  and  devised  to  her  "  all 
the  residue  and  remainder  of  my  real  and  personal  estate,  to  be  used 
for  personal  benefit  during  her  natural  life.'*  By  the  same  clause  the 
executor  was  authorized,  with  the  advice  and  consent  of  the  wife,  to 
sell  any  part  or  all  the  real  and  personal  estate  of  testator,  the  use  of 
the  money  arising  therefrom  to  be  given  to  the  wife  for  her  benefit  and 
support  during  her  natuml  life.  After  her  death,  certain  legacies  were 
given  to  testator's  daughters,  the  remainder  of  the  estate  to  be  divided 
among  all  his  heirs.  The  payment  of  the  legacies  after  the  widow's 
death  would  nearly  exhaust  the  whole  of  the  residuary  estate.  Held, 
that  the  widow  was  entitled  only  to  the  use  or  income  of  the  residuary 
estate  during  life,  and  that  it  was  the  duty  of  the  executor  to  preserve 
the  principal  for  distribution  to  the  legatees  after  the  widow's  death. 
Id. 

10.  The  executor  with  the  advice  and  consent  of  the  wife,  under  the  clause 
of  the  will  cited  in  the  preceding  paragraph,  sold  part  of  the  real  es- 
tate of  testator,  and  paid  the  proceeds  thereof  partly  to  the  wife,  and 
partly  to  himself  on  account  of  a  legacy  given  to  him  by  the  first  para- 
graph  of  the  will.  Held,  that  he  must  account  for  the  sums  so  paid 
by  him.    Id. 

11.  Where  part  of  the  estate  of  testator  consists  of  a  tenement  house,  and 
it  appears  tliat  a  housekeeper  and  janitor  are  necessary  to  care  for  the 
property,  and  that  it  is  customary  to  allow  such  housekeeper  and  jani- 
tor to  occupy  an  apartment  in  the  house  free  of  rent,  in  addition  to 
paying  about  thirty  dollars  a  month  wages,  an  agreement  made  by  the 
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executors  with  the  widow  of  a  testator,  who  was  also  executrix,  to  per- 
form the  duties  of  housekeeper  and  janitor  of  said  building,  in  con- 
sideration of  receiving  free  of  rent,  the  same  apartments  she  occupied 
before  the  death  of  the  testator,  will  not  be  disturbed.  Matter  of 
Merkle,  97. 

12.  Where  a  will  directs  the  investment  of  a  specified  sum;  that  the  in- 
come thereof  be  paid  to  the  life-tenant  and  that  at  his  death  the  prin- 
cipal be  divided  among  certain  named  persons  in  specified  shares,  the 
remaindermen  in  such  case  take  a  vested  remainder  at  the  death  of 
the  testator,  and  in  case  of  the  death  of  any  one  of  the  remaindermen 
prior  to  that  of  the  life-tenant,  the  personal  representatives  of  such  de- 
ceased remainderman  are  entitled  to  his  share  upon  the  death  of  the 
life-tenant.    Id, 

IS.  Where  in  such  case  the  executor  under  testator's  will  has  died  before 
the  distribution  of  the  remaindermen's  shares,  such  shares  should  t>e 
received  and  distributed  by  an  administrator  c.  t.  a.  of  the  testator  and 
not  by  the  executor  of  the  deceased  executor.    Matter  of  PobU  243. 

14.  Where  after  the  death  of  an  intestate,  one  of  the  next  of  kin  dies, 
and  no  administrator  of  such  next  of  kin  has  been  appointed,  the  ad- 
ministrator of  the  intestate  must  hold  the  share  of  the  deceased  next 
of  kin  until  some  one  entitled  to  receive  it  shall  appear  and  then  it 
must  be  the  subject  of  a  further  accounting  by  the  administrator. 
Matter  of  Paine,  269. 

15.  The  executor  of  a  will,  who  is  the  chief  beneficiary  thereunder,  whose 
relations  with  most  of  the  testator's  heirs  and  next  of  kin  are  un- 
friendly; who  has  large  unsettled  transactions  with  the  estate,  and 
who  is  charged  by  the  contestants,  having  exercised  undue  influence 
over  the  testator,  should  not  be  appointed  temporary  administrator, 
pending  the  contest  of  the  will.    Matter  qf  Sterne,  272. 

16.  Where  the  assets  of  the  estate  have  been  purchased  by  an  executor 
in  violation  of  law,  and  by  reason  of  the  circumstances  it  is  inexpedi- 
ent or  very  difficult  to  obtain  a  fair  value  of  such  assets  upon  a  re-sale, 
the  Surrogate  will  not  set  aside  the  sale,  but  will  surcharge  the  execu- 
tor's account  with  the  difference  between  the  amount  realized  on  the 
sale  and  the  value  of  the  property  sold  as  shown  by  the  executor's 
inventory.    Matter  of  Bach,  490. 

17.  Two  pictures  belonging  to  the  estate  were  sold  at  auction  very  much 
below  their  value,  to  a  daughter  of  one  of  the  executors,  through  in- 
structions conveyed  from  the  daughter  to  the  auctioneer  through  that 
executor.  Each  executor  purchased  from  this  daughter  one  of  the 
pictures  at  a  sum  immensely  below  their  inventoried  value.  Held, 
that  a  re-sale  of  the  pictures  should  be  ordered.    Id. 

18.  Three  persons,  A.  H.  and  S.,  who  were  executors  in  and  trustees  under 
a  will,  qualified,  but  only  two  of  them,  H.  and  S.,  took  any  active  part 
In  the  management  of  the  estate,  dividing  the  assets  of  the  estate  be- 
tween  them  and  receiving  the  income.  H.  kept  the  books  of  the  es- 
tate, entering  thereon  all  the  receipts  and  disbursements  made  by 
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himself  as  well  as  those  reported  to  him  by  S.,  and  he  made  periodical 
statements  from  such  books  to  S.,  who  disbursed  the  income  of  the 
entire  estate  to  and  for  the  benefit  of  tlic  beneficiary.  H.  died  insol- 
vent, and  it  was  found  had  appropriated  to  his  own  nse  part  of  the  as- 
sets of  tlie  estate.  Held,  that  neither  of  the  other  trustees  was  guilty 
of  negligence  in  not  examining  the  boolcs  of  the  estate  kept  by  H.,  and 
were  therefore  not  liable  for  the  amount  misappropriated,  without 
their  knowledge,  by  the  trustee,  H.    Matter  qf  Cozzens,  622. 

19.  Executors  and  trustees  under  a  will,  who  loan  to  one  of  their  number 
assets  of  the  estate  on  his  personal  note,  secured  by  collateral  of  a  rail- 
road bond,  are  liable  to  the  estate  for  the  loss  caused  by  the  insolvency 
of  the  maker  of  the  note,  and  the  fact  that  the  said  maker  had  no  title 
to  the  bond  which  he  had  pledged  as  security.    Id, 

See  Accounting,  16;  Businksh  op  Testator,  1-4;  Collatera.1.  Ix- 
HERiTANCR  TAX,  12, 18,  24;  Investments,  1-4. 

EXPENSES  OF  ADMIKISTRATION. 

Counsel  fees,  and  such  other  expenses  as  may  be  incurred  by  an  adminis- 
trator under  section  2562  of  the  Code  of  Civil  Procedure,  are  actual 
expenses  within  the  meaning  of  section  2567  of  that  Code,  and  may  be 
allowed  to  the  administrator  by  the  surrogate,  even  tliough  the  estate 
out  of  which  they  are  directed  to  be  paid  amounts  to  less  than  one 
thousand  dollars.    Matter  cf  Van  Kleeck,  14. 

EXPERTS. 
See  EviDBNCB,  4. 

FOREIGN  CORPORATION. 
See  Collateral  Inheritance  Tax,  24;  Leo  act,  1. 

GIFT. 

Testator  during  his  last  Illness,  gave  his  son  some  keys  and  told  him  that 
everything  was  to  be  his.  The  son  claimed  that  this  was  a  gift  of  the 
household  goods  of  the  deceased,  and  that  the  keys  given  to  him  were 
those  which  gave  access  thereto. — ffeld,  that  this  was  not  a  present 
gift,  but  had  reference  to  the  future,  and  that  there  being  no  evidence 
of  the  identity  of  the  keys  it  would  not  be  assumed  that  they  were 
those  giving  access  to  the  household  goods  of  deceased.  Matter  <^ 
Somerville,  86. 

GOOD  WILL. 

1.  The  good  will  of  the  business  of  a  testator  does  not  include  the  right  to 
use  that  testator's  name,  and  where  an  executrix  has  not  taken  the 
necessary  legal  steps  under  Laws  1880,  ch.  561,  amended  Laws,  1881, 
ch.  889,  allowing  the  use  of  the  name  of  a  deceased  person  in  business 
to  acquire  the  right  to  use  such  name,  she  should  not  be  charged  for 
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the  use  thereof  as  a  part  of  the  good  will  of  the  business.  Matter  (ff 
Bandell,  29. 

2.  The  good  will  of  a  business  of  a  decedent  is  to  be  accounted  for  by  the 
executrix,  and  when  the  executrix  has  taken  possession  of  and  con- 
ducted a  store  business  previously  owned  by  her  testator  she  will  be 
charged  with  the  value  of  the  good  will.    Id, 

See  Accounting,  2. 

GUARDIAN. 

1.  Under  section  2852  of  the  Code  of  Civil  Procedure,  a  person  who  is  ap- 
pointed guai-ditin  upon  the  happening  of  a  future  event,  e.  g,,  when  he 
shall  attain  his  majority,  who  does  not  qualify  within  thirty  days,  or  if 
the  Surrogate  shall  extend  the  time,  within  three  months  after  the 
attainment  of  his  majority,  will  be  deemed  to  have  renounced  the  ap- 
pointment as  guardian.    McUter  of  Constantine,  1. 

8.  The  general  guardian  of  an  infant  filed  a  petition  praying  for  the  judi- 
cial settlement  of  his  accounts,  and  a  decree  revoking  his  letters  of 
guardianship.  The  application  was  partly  based  upon  allegations  of 
the  guardian  that  disputes  and  disagreements  had  arisen  between  the 
guardian  and  the  trustee  of  the  estate;  that  unfriendliness  between 
himself  and  the  trustee  of  the  estate  existed,  and  that  the  minor  desired 
some  other  person  than  himself  to  be  appointed  her  general  guardian. 
Upon  the  presentation  of  the  decree  upon  the  accounting,  for  settle- 
ment, it  was  held :  that  as,  notwithstanding  the  discharge  of  the  guar- 
dian in  this  proceeding,  another  settlement  of  his  account  might  be 
compelled,  (Code  Civ.  Proc.,  §  2837,)  the  decree  should  judicially  settle 
and  state  the  account  as  between  the  guardian  and  ward,  showing  the 
balance  which  existed  in  favor  of  the  guardian  without  any  direction 
whatever  as  to  its  payment. 

Further  held,  that  under  the  circumstances  recited,  the  infant  should  bear 
all  the  allowance  awarded  to  the  special  guardian  upon  the  accounting, 
and  that  the  general  guardian  should  be  disallowed  all  costs  beyond 
the  ordinary  costs  of  an  accounting  without  contest.  Matter  (if 
Wright,  108. 

HUSBAND  AND  WIFE. 

1.  A  provision  in  a  will  by  a  married  woman  in  favor  of  her  husband  will 

not,  unless  so  declared  in  express  terms,  be  held  to  be  in  lieu  of  the 
articles  of  personal  property  which  under  Laws  1887,  ch.  030,  §  13,  the 
husband  is  entitled  to  have  set  apart  by  appraisers  out  of  the  estate  of 
his  deceased  wife.    Matter  of  Harris^  4. 

2.  Upon  the  death  of  a  married  woman  intestate  and  leaving  no  descendants, 

her  interest  in  an  insurance  policy  of  which  she  is  the  beneficiary  is  a 
chose  in  action  which  vests  in  her  husband,  notwithstanding  the  fact 
that  it  has  not  been  reduced  to  possession.    Matter  of  Warner,  347. 

INFANT. 
See  GUABDIAN. 
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INSURANCE. 

Upon  the  death  of  a  married  woman  intestate  and  leaving  no  descendants, 
her  interest  in  an  insurance  policy  of  which  she  is  the  beneficiary  is  a 
chose  in  action  which  vests  in  her  husband,  notwithstanding  the  fact 
that  it  has  not  been  reduced  to  possession.    Matter  qf  Warner,  347. 

INTEREST. 

1.  On  a  payment  which  a  testamentary  trustee  is  ordered  to  make  by  a  de- 

cree, simple  interest  and  not  interest  with  annual  rests,  nor  compound 
interest  should  be  charged.    Matter  of  Laiorenee,  53. 

2.  Real  estate  of  the  testator  subject  to  a  mortgage  held  by  one  of  the  ex- 

ecutors was  sold,  with  the  agreement  that  the  purchaser  thereof  should 
assume  the  mortgage.  The  whole  purchase  money,  however,  was 
paid  to  the  executors,  and  was  retained  by  them  uninvested.  Held, 
upon  the  executor's  accounting,  that  the  mortgage  should  be  treated 
as  if  paid  to  the  time  of  the  sale,  and  that  the 'estate  should  not  pay 
interest  thereon  after  such  time.    Matter  qf  Babeoek,  82. 

8.  One  of  the  executors  held  a  note  of  testator  for  interest  then  overdue 
on  a  mortgage.  The  executor,  without  having  this  debt  proved  to  or 
allowed  by  the  Surrogate,  as  required  by  statute,  2  B.  8. 88,  (8th  ed., 
p.  2561,)  §33,  paid  this  note  out  of  the  funds  of  the  estate,  which,  as 
it  afterwards  appeared,  were  insufficient  to  pay  all  the  debts.  Held, 
that  he  had  no  right  to  do  this,  and  Further  held,  that  having  treated 
the  note  as  payment  of  the  interest,  he  could  not  afterwards  ignore 
the  note,  and  claim  that  it  was  merely  evidence  of  the  debt,  and  that 
the  interest  was  therefore  still  due  by  the  estate.    Id. 

4.  An  executor  of  an  estate  who  has  deposited  funds  belonging  thereto  in 

a  bank  of  which  he  was  president  and  principal  stockholder,  and  which 
funds  have  remained  in  said  bank  without  drawing  interest  for  over  a 
year,  will  be  charged  with  interest  thereon  at  the  rate  paid  by  that 
bank  on  time  deposits.    Id. 

5.  Where  an  administrator,  acting  in  good  faith,  has  allowed  the  funds  of 

the  estate  to  remain  idle  he  will  be  only  charged  with  simple  interest 
thereon.  It  is  only  in  cases  of  gross  negligence  or  bad  faith  that  he 
can  be  charged  with  compound  interest.    Matter  of  Kennedy,  216. 

6.  A  legacy,  not  payable  out  of  the  residue  of  the  estate,  given  to  an  adult 

child  of  testator  for  support,  draws  interest  from  the  date  of  the  death 
of  testator  at  the  rate  which  the  fund,  if  invested  as  directed  by  the 
will,  would  produce.    Matter  qf  Laeak,  380. 

7.  Where  a  parent  gives  a  legacy  to  a  minor  child  and  no  other  provision 

for  its  support  is  found  in  the  will,  the  legacy  presumptively  draws  in- 
terest from  the  death  of  the  testator,  but  the  absence  of  such  provision 
creates  a  presumption  only,  which  may  be  overthrown  by  evidence  in 
the  will  itself  of  a  contrary  intention,  or  the  presumption  may  be  re- 
pelled by  evidence  extrinsic  to  the  will  that  the  infant  had  other  means 
of  support.    Matter  qf  Vedder,  548. 
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8.  The  testator  by  his  will  gave  to  his  wife  for  life  the  income  and  profit 
of  his  estate  during  her  life,  and  npon  her  death  disposed  of  the  whole 
estate.  Among  the  legacies  was  one  of  eight  thousand  dollars  to  a 
minor  whom  he  called  his  adopted  daughter.  This  child  had  been  in- 
dentured in  early  childhood  by  a  charitable  institution  to  testator  and 
his  wife,  and  by  the  instrument  of  indenture  testator  and  his  wife 
agreed  to  receive  the  apprentice  as  an  adopted  child,  to  be  maintained, 
educated,  clothed  and  treated  as  far  as  practicable  by  them  as  if  she 
were  in  fact  their  child.  The  child  was  treated  by  them  as  their  own 
child,  and  on  testator's  death,  continued  to  live  with,  and  to  be  sup- 
ported by  testator's  widow.  Held,  that  the  legacy  to  the  child  did  not 
draw  interest  from  the  death  of  testator.    Id. 

See  COLLALKBAL  IlTHBBITANCB  TAX,  10;  LBOACT,  7. 

INTERMEDIATE  ACCOUNT. 
See  AccouNTiKG,  9, 11. 

INVESTMENTS. 

1.  Except  under  special  circumstances,  the  investment  by  an  executor  of 

the  funds  of  the  estate  in  personal  security,  is  a  breach  of  trust,  and 
for  any  loss  arising  therefrom,  the  executor  is  liable.  Matter  of  Blau- 
velt,  453. 

2.  Where  executrices  who  held  a  first  mortgage  belonging  to  the  estate 

allow  it  to  be  paid  and  then  re-invest  the  proceeds  in  a  second  mort- 
gage ou  the  same  property,  the  two  mortgages  aggregating  the  full 
value  of  the  property,  this  is  a  breach  of  trust  which  will  render  them 
chargeable  with  any  loss  arising  therefrom.    Id. 

8.  While  the  circumstance  of  an  investment  on  second  mortgage  by  an  ex- 
ecutor is  one  of  importance  upon  the  question  of  the  exercise  of  proi>er 
care,  yet  it  only  calls  for  the  exercise  of  greater  caution  in  making  the 
investment,  for  there  is  no  rule  of  law  prohibiting  the  investment  of 
trust  funds  in  any  other  than  first  mortgages.    Id. 

4.  Where  a  loan  by  an  executor  upon  mortgage  is  a  safe  one  when  made, 
such  executor  will  not  be  held  liable  for  a  loss  arising  from  the  sudden 
depreciation  of  the  mortgaged  property  by  reason  of  a  general  finan- 
cial panic    Id. 

JUDGMENT. 

The  recovery  of  a  judgment  for  costs  by  a  defendant  against  the  adminis- 
tratrix of  a  decedent,  in  an  action  brought  by  her  to  recover  damages 
for  injury  by  negligence  to  property  of  deceased  does  not  give  defend- 
ant any  priority  over  the  other  creditors  of  the  intestate.  Matter  qf 
Boyle,  57. 

See  Claim  against  Dbcbdbnt,  1;  Jubibdictiok,  2. 

JURISDICTION. 
1.  The  Surrogate  has  power  to  determine  whether  or  not  a  judgment 
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against  an  estate  is  invalid  by  reason  of  want  of  jurisdiction  by  the 
court  in  which  such  judgment  was  rendered  over  the  representative 
of  the  estate  against  wliom  it  was  recovered.    Matter  of  RaddCf  293. 

2.  A  judgment  recovered  against  an  executor  or  administrator  in  liis  repre- 

sentative capacity  in  the  City  Court  of  New  Yorlc  is  void  for  want  of 
jurisdiction  even  though  the  court  liad  jurisdiction  of  the  subject  mat- 
ter of  the  action  and  the  executor  or  administrator  voluntarily  appeared 
and  answered.    Id, 

3.  The  Surrogate  has  power  to  compel  the  payment  of  the  collateral  in- 

heritance tax,  as  one  of  the  steps  in  the  final  adjustment  and  settle- 
ment of  the  estate.    Matter  qf  Vanderbilt,  319. 

See  Assignment,  2,  3;  Costs,  3. 

LEGACY. 

1.  To  entitle  a  foreign  corporation  to  take  a  legacy  under  a  will  proved  in 

this  state,  there  must  be  legal  proof  not  only  that  the  foreign  corpora- 
tion has  existed,  but  that  it  did  exist  as  such  at  the  time  of  the  death 
of  the  testator.  Without  such  proof,  it  is  incompetent  to  take,  and 
the  legacy  does  not  fall  into  the  residuum,  but  lapses  as  if  undisposed 
of.    Matter  of  Gehrig y  21. 

2.  A  testator  gave  a  specified  sum  to  his  executors  in  trust  for  his  nephew 

to  ^'  be  so  managed  and  used  as  will  best  promote  the  future  welfare, 
comfort  and  happiness  of  the  said  "  nephew,  and  for  that  purpose  left 
**  the  disposition  and  management  of  the  said  sum,  both  interest  and 
principal,  should  it  be  necessary,  to  the  better  judgment  and  discretion 
of  "  his  executor.  Held :  That  the  legacy  vested  in  the  nephew  at  the 
death  of  the  testator,  subject  only  to  the  control  of  the  executor  dur- 
ing the  life  of  the  nephew,  and  at  his  death  passed  to  his  l^;al  repre- 
sentatives and  not  to  the  residuary  legatees  of  testator.  Matter  of 
Brooks,  172. 

3.  Legacies  given  in  lieu  of  dower,  even  though  they  be  many  times  the 

actual  value  of  the  dower  right  released,  do  not  abate  if  the  estate  ia 
insufficient  to  pay  all  legacies  in  full.    Id, 

4.  A  legacy,  not  payable  out  of  the  residue  of  the  estate,  given  to  an  adult 

child  of  testator  for  support,  draws  interest  from  the  date  of  the  death 
of  testator  at  the  rate  which  the  fund,  if  invested  as  directed  by  the 
will,  would  produce.    Matter  tf  Laaakf  380. 

5.  A  bequest  to  an  executor  to  expend  the  sum  of  two  hundred  dollars  "  as 

my  executors  may  deem  best,  within  the  time  prescribed  by  the  statute, 
governing  perpetuities,  in  keeping  my  burial  plot  in  good  condition," 
is  void  under  the  Bevised  Statutes  (1  B.  S.,  p.  773,  §  1,)  which  author- 
izes certain  limitations  based  on  life  or  lives,  but  not  at  all  upon  time. 
Matter  qf  Fisher,  75. 

6.  Such  bequest  is  also  void,  because  there  is  no  person,  beneficially  or 

otherwise  interested  who  could  compel  an  employment  of  the  fund  as 
testatrix  intended.    Id, 
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7.  The  gift  of  the  residue  for  life,  will  entitle  the  residuary  legatee  to  such 

interest  as  may  have  accrued  up  to  the  end  of  the  year  after  testator's 
death,  and  then,  interest  on  the  amount  of  the  fund  as  afterwards  as- 
certained to  from  that  first  year.    Id, 

8.  Where  services  have  heen  rendered  and  hoard  furnished  to  one  since  de- 

ceased, upon  bis  promise  to  compensate  the  person  rendering  and  fur- 
nishing the  same  therefor,  if  the  will  of  the  promisor  contains  a  legacy 
to  the  promisee  sufDcient  to  cover  only  a  part  of  his  claim,  the  legatee 
can  recover  the  balance  due;  but  where  the  testamentary  provision  to 
the  promisee  equals  or  exceeds  the  just  amount  of  it,  the  claim  is  ex- 
tinguished.   Matter  of  Somerville,  86. 

0.  A  direction  in  a  will  that  the  payment  of  a  general  legacy  must  be  made 
as  soon  after  testator's  death  as  the  circumstances  of  his  estate  shall 
render  such  payment  convenient,  does  not  amount  to  a  special  direction 
that  the  payment  must  be  made  earlier  than  tlie  time  prescribed  by 
law,  nor  does  such  a  legacy  to  one  to  whom  the  testator  does  not  stand 
in  loco  parentis,  draw  interest  from  the  time  of  the  death  of  the  testa^ 
tor.    Matter  of  Oibson^  125. 

10.  Interest  on  a  general  legacy  begins  to  run  in  one  year  from  the  death 
of  the  testator,  although  such  legacy  is  by  the  statute  (2  Rev.  Stat, 
p.  90,  §  43)  not  payable  until  after  the  expiration  of  one  year  from  tlie 
granting  of  letters  testamentary.    Id. 

See  Cbops,  3;  Intkbbst,  6,  7,  8;  Pbactice,  11. 

LETTERS  OP  ADMINISTRATION  WITH  WILL  ANNEXED. 

Upon  the  death  of  a  residuary  legatee  after  the  death  of  testator  but  be- 
fore the  will  is  admitted  to  probate,  the  right  to  take  out  letters  of  ad- 
ministration with  the  will  annexed  on  the  estate  of  testator  passes, 
not  to  the  representatives  of  the  residuary  legatee,  but  to  the  next  class 
named  in  the  statute,  (Code  Civ.  Proc.,  §2643,}  to  wit;  to  principal  and 
specific  legatees.    Matter  qf  Brown,  386. 

LIFE  TENANT  AND  REMAINDERMAN. 

See  ExBcuTOBs  and  Administbatobs,  9, 12;  Pbincipal  and  Income, 

1-4;  Wills,  9. 

LUNATIC. 
See  Accounting,  16, 18. 

MARRIAGE. 

Upon  the  application  for  the  probate  of  the  will  of  testator  it  became  nec- 
essary to  determine  as  a  preliminary  question  whether  or  not  one  E. 
S.,  an  alleged  widow  of  testator,  had  been  in  fact  his  lawful  wife,  and 
as  such  had  the  right  to  appear  and  contest  the  probate  of  his  will. 
The  alleged  widow  had  gone  through  a  marriage  ceremony  with  testa- 
tor, but  it  was  alleged  that  at  the  time  of  this  marriage  she  had  been 
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already  married  to  a  person,  one  J.  M.,  who  was  still  living  at  the  time 
of  her  marriage  to  testator,  and  from  whom  she  had  not  been  divorced. 
The  facti  as  to  the  first  marriage  were  as  follows:  The  alleged  widow 
E.  S.,  and  J.  M.  had  cohabited  together  for  years,  but  there  has  been 
no  ceremonial  marriage.  At  the  time  when  J.  M.  had  become  a  total 
imbecile,  E.  S.  told  a  witness  that  she  was  tied  to  him  by  her  sense  of 
obligation  to  him  as  his  wife,  because  prior  to  that  time  she  had  been 
married  to  him  and  he  had  been  a  good  husband,  and  that  she  had  been 
advised  by  some  of  her  friends  in  consequence  of  his  condition,  his 
habits,  his  drunkenness  and  his  utter  worth lessness  to  get  a  divorce 
from  him.  J.  M.  in  her  presence  testified  on  a  trial  that  he  had  met 
her  several  years  before  at  Philadelphia  and  had  married  her,  and  that 
she  was  his  wife.  And  it  also  appeared  that  her  brother  had  written 
her  name  and  that  of  J.  M.  upon  a  hotel  register  as  man  and  wife. 
Upon  the  application  for  the  probate  of  the  will  of  testator,  £.  S.  tes- 
tified that  she  had  never  been  married  to  J.  M.,  and  she  first  testified 
that  she  had  not  and  then  testified  that  she  had  been  his  mistress. 
Held,  that  this  evidence  showed  a  marriage  between  £.  S.  and  J.  M., 
and  said  marriage  never  having  been  dissolved,  the  subsequent  marriage 
of  £.  S.  to  testator  in  the  lifetime  of  J.  M.  was  a  nullity,  which  gave 
her  upon  his  death  no  standing  in  court  to  contest  his  wilL  Hatter  of 
Hamilton,  471. 

PARTNERSHIP. 
See  Business  of  T£8ta,tob. 

PRACTICE. 

1.  The  objection  that  a  judgment  against  the  estate  has  been  recovered  by 

the  negligence  and  collusion  of  the  administrator,  may  be  taken  by 
exception  to  the  report  of  a  referee  allowing  such  item  upon  an  ac- 
counting.   Matter  qf  HUl,  25. 

2.  An  executrix  took  possession  of  a  store  which  had  belonged  to  the  tes- 

tator, under  claim  that  she  was  the  purchaser  of  the  stock  of  goods  and 
fixtures,  and  thereafter  conducted  the  business  on  her  individual  ac- 
count. Objections  having  been  filed  to  her  account  by  creditors,  the 
issues  thus  raised  were  litigated.  The  creditors  sought  to  charge  her 
with  the  value  of  the  goods  at  the  time  she  took  possession  of  the  store 
and  offered  no  evidence  as  to  profits.  Held,  that  the  creditors  could 
not,  for  the  first  time,  by  their  brief  filed  upon  the  judicial  settlement 
of  the  account,  charge  the  executrix  with  the  profits  of  the  business, 
there  having  been  no  evidence  offered  by  them  upon  that  issue.  Jtfat- 
ter  of  Kandell,  29. 

8.  A  legatee  duly  cited,  who  has  filed  no  objections  to  an  executor's  ac- 
count, is  not  entitled  to  cross-examine  the  executor  in  relation  there- 
to.   Matter  of  Gilman,  78. 

4.  The  provisions  of  Section  414,  Ch.  4  of  the  Code  of  Civil  Procedure, 
providing  that  the  word  *'  action  "  is  to  tra  construed  when  necessary 
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so  to  do,  as  including  a  **  special  proceeding,"  limit  the  remedy  In  the 
Surrogate's  courts  just  as  absolutely  as  the  various  remedies  in  other 
courts  are  limited,  and  in  regard  to  proceedings  in  Surrogate's  courts 
the  chapter  must  be  read  as  if  *'  special  proceeding  "  were  substituted 
whenever  the  word  "  action  "  occurs.    Matter  of  NicholU,  156. 

5.  Where  it  is  sought  to  set  aside  and  revoke  or  vacate  a  decree  admitting 

to  probate  a  will  of  personal  and  real  property,  the  proceeding  must  be 
taken  under  subdivision  6 'of  section  2481  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  the  Surrogate  to  open,  vacate,  modify  or  set 
aside  in  certain  cases  a  decree  of  his  court.    Matter  of  namilton^  268. 

6.  The  provisions  of  sections  2647  et  seq.  of  the  Code  do  not  apply  to  the 

revocation  of  such  a  will,  as  they  relate  exclusively  to  wills  of  personal 
estate  only.    Id. 

7.  The  decision  of  the  Surrogate  upon  a  question  of  fact  arising  upon  pro- 

ceedings for  the  probate  of  a  will,  is  equivalent  in  its  efifect  to  the  ver- 
dict of  a  jury.    Matter  of  Hamilton,  471. 

8.  The  Surrogate  has  power  to  approve  the  account  of  an  executor  to 

which  objections  have  been  filed  but  which  is  correct  in  every  particu- 
lar and  so  admitted  in  open  court  by  the  attorney  for  the  objector, 
when  no  vouchers  are  or  can  be  produced  for  several  items  thereof. 
Matter  of  Langlois,  481. 

9.  Whei-e  the  assets  of  the  estate  have  been  purchased  by  an  executor  in 

violation  of  law,  and  by  reason  of  the  circumstances  it  is  inexpedient 
or  Very  difficult  to  obtain  a  fair  value  of  such  assets  upon  a  re-sale,  the 
Surrogate  will  not  set  aside  the  sale,  but  will  surcharge  the  executor's 
account  with  the  difference  between  the  amount  realized  on  the  sale 
and  the  value  of  the  property  sold  as  shown  by  the  executors'  inven- 
tory.   Matter  of  Bach,  490. 

10.  Two  pictures  belonging  to  the  estate  were  sold  at  auction  very  much 
below  their  value,  to  a  daughter  of  one  of  the  executors,  through  in- 
structions conveyed  from  the  daughter  to  the  auctioneer  through  that 
executor.  Each  executor  purchased  from  this  daughter  one  of  the  pic- 
tures at  a  sum  immensely  below  their  inventoried  value.  Held,  that  a 
re-sale  of  the  pictures  should  be  ordered.    Id, 

11.  Where  under  the  provisions  of  a  will  the  executors  are  also  created 
testamentary  trustees  to  pay  certain  rents  and  profits  of  land  to  cer- 
tain legatees,  an  application  by  such  legatees  to  compel  a  payment  of 
income  to  them  must  be  made  under  sections  2804  and  2805  of  the  Code 
of  Civil  Procedure,  relating  to  compelling  the  payment  of  a  debt  or 
legacy  by  testamentary  trustees,  and  not  under  sections  2717  et  9eq.  of 
that  Code,  which  prescribe  the  method  of  enforcement  of  claims  of 
legatees  or  creditors  against  executors  or  administrators.  Matter  of 
Byrnes,  522. 

See  Accounting,  18;  Statute  of  Limit atioks,  12. 

PRINCIPAL  AND  INCOME. 
1.  The  premium  derived  from  the  sale  of  securities  in  which  the  principal 
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of  a  trust  fund  is  invested,  should  be  credited  to  the  priiicii>al-  ac- 
count, to  go  eventually  to  the  one  who  shall  be  entitled  to  receive  th^ 
corpus  of  the  estate,  and  not  to  the  income  aocoaut,  payable  to  a  life 
beneficiary.    Matter  qf  Lawrence,  &S. 

2.  The  proceeds  of  the  sale  of  part  of  the  property  of  a  corporation,  ap- 
portioned by  a  resolution  of  the  directors  among  the  stockholders,  are 
capital  and  not  income,  and  therefore  belong,  not  to  a  life  tenant  of 
an  estate,  but  to  the  capital  account  thereof.    Matter  (^  SkiUman,  161. 

8.  Testator  bequeathed  to  his  wife  the  use,  interest  and  income  during  life 
of  the  residue  of  his  estate,  with  the  remainder  over  as  to  principal. 
A  part  of  the  personal  estate  consisted  of  bank  stock.  After  testa- 
tor's death,  the  bank  reduced  its  capital  stock  by  returning  to  its  stock- 
holders one  half  thereof,  and  declared  a  dividend  derived  from  earnings 
of  forty  per  cent  on  the  one  half  returned  of  the  capital  stock.  Regu- 
lar semi-annual  dividends  were  declared  and  paid  upon  the  stock  both 
before  and  after  the  reduction.  Beld,  that  the  forty  per  cent  dividend 
was  income  which  was  payable  to  the  widow.    Matter  of  Warren,  411. 

L  The  increase  from  natural  causes  in  the  value  of  i-eal  and  personal  prop- 
erty of  an  estate  held  by  executors  as  an  investment,  does  not  consti- 
tute profits,  and  therefore  does  not  go  to  a  life  tenant  to  whom  are 
given  the  "  income  and  profits  "  of  such  estate  during  life,  but  such 
increase  becomes  principal  and  goes  to  the  remaindermen.  Matter 
of  Vedder,  548. 

5.  Semble,  that  increase  in  the  value  of  securities  held  by  an  estate  of  a 
decedent  does  not  become  *'  profits,"  and  payable  to  the  person  who 
by  the  terms  of  the  will  is  entitled  to  **  profits,"  until  the  actual  sale 
of  the  securities  and  the  receipt  of  the  increased  value,thereof.    Id, 

PRIORITY  OF  PAYMENT. 

1.  Costs  recovered  by  a  creditor  in  an  action  against  the  executrix  to  es- 

tablish his  claim  against  the  estate  are  entitled  to  priority  of  payment 
over  the  debts  of  the  testator.    Matter  qf  Randell,  29. 

2.  The  recovery  of  a  judgment  for  costs  by  a  defendant  against  the  ad- 

ministratrix of  a  decedent,  in  an  action  brought  by  her  to  recover 
damages  for  injury  by  negligence  to  property  of  deceased  does  not 
give  defendant  any  priority  over  the  other  creditors  of  the  intestate. 

Matter  qf  Boyle,  57. 

• 

PRIVILEGED  COMMUNICATIONS. 
See  EviDENCB,  1,  3. 

PROBATE  OF  WILL. 

1.  Where  a  will  is,  on  its  face,  properly  executed  and  attested,  and  one  of 
the  witnesses  thereto  testifies  that  she  was  not  asked  to  sign  the  will 
as  witness,  the  will  should  notwithstanding  be  admitted  to  probate, 
where  the  recollection  of  the  witness  is  evidently  defective  or  perverse, 
and  where  the  other  subscribing  witness  who  had  drawn  the  will,  and 
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also  a  third  person  present  at  the  time  of  the  execution,  both  testify 
that  such  witness  was,  in  fact,  requested  to  sign  by  testator.  Matter 
qf  Freyy  70. 

2.  Where  a  will  has  been  found  In  the  safe  of  testatrix  carefully  preserved 
among  her  valuable  papers,  with  the  signature  erased,  and  then  care- 
fully restored,  this,  in  the  absence  of  other  proof,  does  not  raise  a  pre- 
sumption of  an  intention  to  revoke  the  will,  and  such  will  should  be 
admitted  to  probate.    Matter  qf  Wood,  144. 

8.  Where  one  of  the  subscribing  witnesses  to  a  holographic  will  testifies  to 
the  due  execution  of  the  instrument  and  where  the  surrounding  facta 
and  circumstances  tend  to  support  such  evidence,  the  paper  will  be  ad- 
mitted to  probate  although  the  second  witness  testifies  that  the  will 
was  not  duly  executed.    Matter  qf  Stillman,  207. 

4.  To  entitle  the  admission  to  probate  of  a  will  destroyed  in  the  lifetime  of 
testator,  it  is  necessary  to  prove  an  actual  fraud  against  testator  in  the 
destruction  of  his  will.    Matter  of  Be  Oroot,  210. 

6.  The  provisions  of  section  1865  of  the  Code  of  Civil  Procedure  requiring 
that  the  provisions  of  a  destroyed  will  shall  be  distinctly  proved  by  at 
least  two  credible  witnesses,  a  correct  copy  or  draft  being  equivalent  to 
one  witness,  are  to  be  liberally  construed.    Id. 

6.  Upon  an  application  to  admit  to  probate  a  will  which  had  been  destroyed 

in  the  lifetime  of  deceased,  it  appeared  that  it  had  been  executed  with 
due  deliberation,  bequeathing  and  devising  everything  to  a  person  to 
whom  she  was  engaged  to  be  married.  Although  she  had  abundant 
opportunity,  had  she  so  wished,  to  destroy  the  will  testatrix  did  not  do 
so,  but  it  was  on  the  morning  of  the  day  of  her  death  destroyed  out  of 
her  presence  by  her  brother  under  circumstances  indicating  stealth  in 
the  preparation  for  its  destruction.  In  addition  to  some  testimony  as 
to  the  expressed  Intention  of  testatrix  the  only  evidence  tending  to 
prove  that  the  destruction  of  the  will  was  by  direction  of  deceased  was 
that  of  the  brother,  and  that  was  full  of  contradictions  and  improba- 
bilities. The  testimony  of  a  servant  showed  that  on  the  morning  of 
the  day  of  the  destruction  of  the  will  testatrix  thought  the  will  was 
still  in  the  box  where  it  had  been  kept,  and  that  she  had  not  changed 
her  testamentary  intent  or  her  sentiments  towards  her  intended  hus- 
band up  to  that  time.  Held^  that  this  evidence  was  sufficient  to  show 
a  fraudulent  destruction  of  the  will.    Id. 

7.  Testatrix  had  made  a  holographic  will  which  she  delivered  to  her  attor- 

ney with  directions  to  draw  a  new  will  containing  the  same  provisions. 
The  draft  of  the  new  will  made  by  the  attorney  was  produced  before 
the  Surrogate  and  it  was  shown  that  this  draft  coiTesponded  word  for 
word  with  the  will  afterwards  executed,  except  In  two  specified  par- 
ticulars. One  C.  dictated  from  the  draft  to  the  attorney  M.  and  both 
these  witnesses  testified  as  to  the  correspondence  of  the  will  to  the 
draft  as  described.  Held :  that  there  was  sufficient  proof  of  the  will 
to  justify  its  admission  to  probate,  upon  proof  of  its  fraudulent  de- 
ttruction  during  the  lifetime  of  testatrix.    Id, 
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8.  One  of  the  witnesses  to  the  will  of  the  decedent  had  drawn  np  the  will 

in  her  presence.  This  instrument  was  spoken  of  by  that  witness  in 
the  hearing  and  presence  of  the  other  witness,  and  in  the  presence  of 
the  decedent  immediately  before  the  execution  and  attestation,  as  the 
will  of  decedent  She  signed  it  with  her  mark.  Upon  the  proceed- 
Ings  for  the  probate  of  the  will  the  witness  who  had  drawn  up  the 
will  being  dead,  the  other  witness  testified  that  he  had  signed  the  will 
as  a  witness  before  the  testatrix  had  made  her  mark.  Held,  that  the 
will  must  be  admitted  to  probate,  as  there  was  proof  of  its  due  execu- 
tion and  attestation,  as  the  testimony  of  the  witness  that  he  had  signed 
before  testatrix  could  be  presumed  to  be  erroneous,  from  the  facts, 
which  as  appeared  by  the  evidence,  accompanied  the  execution  of  the 
will,  showing  that  his  recollection  of  the  order  in  which  it  was  signed 
was  incorrect    Matter  qf  Kane,  249. 

9.  The  subscription  of  a  will  by  the  mark  of  the  testator  may  be  proved 

after  evidence  of  the  handwriting  of  a  deceased  witness,  by  the  sur- 
viving witness,  if  his  testimony  convinces  the  court  of  its  truthful- 
ness.   Id, 

See  Execution  of  Will,  1-9. 

PROFITS. 
See  AccouNTiNa,  1,  2. 

REJECTION  OF  CLAIMS. 
See  Claim  agaikbt  Decedent,  3. 

RENTS. 
See  Administbator  with  Will  Annexed,  1,  3. 

REPAIRS. 

Where  a  house  is  left  by  testator  to  his  wife  during  her  life  and  it  beccMnes 
necessary  to  take  out  the  old  plumbing  and  replace  it  by  a  new  and 
improved  system  of  plumbing,  which  is  of  such  a  character  that  it  is  a 
permanent  improvement,  and  calculated  to  be  of  benefit  to  the  remain- 
dermen, the  expense  of  the  change  will  be  apportioned  between  the 
life  tenant  and  the  remaindermen  pro  rata,  taking  into  consideration 
the  present  value  of  the  life  estate  and  the  value  of  the  reversionary 
interest.    Matter  qf  Lay  tin,  106. 

See  Accounting,  10. 

RES  ADJUDICATA. 
The  executors  and  trustees  of  the  will  of  testator  brought  an  action  in  the 
Supreme  Court  to  obtain  a  construction  thereof.  They  were  author- 
ized by  the  will  to  sell  in  their  discretion  the  real  estate  and  to  con- 
vert it  into  money.  All  legacies  were  payable  on  the  death  of  testator's 
widow  who  had  a  life  estate  in  the  entire  property.    In  this  action  the 
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questions  raised  by  executors  and  trustees  and  of  which  construction 
was  sought  were:  th^^  time  of  payment  of  the  legacies,  and  whether 
certain  legacies  to  certain  institutions  were  void.  All  parties  in  in- 
terest, including  the  heirs,  were  duly  made  parties  to  this  action.  The 
court  held  that  the  legacies  to  the  institution  were  void,  and  also  that 
by  virtue  of  the  power  of  sale  given  to  the  executors  and  trustees  the 
whole  estate  left  by  testator  became  personalty  and  must  be  distributed 
as  such,  and  that  as  to  the  void  legacies  the  testator  died  intestate,  and 
that  such  excess  must  be  divided  among  the  next  of  kin  of  testator. 
Heldj  that  it  was  within  the  proper  scope  of  this  action  to  determine 
what  disposition  should  be  made  of  the  estate  upon  the  death  of  the 
life  tenant,  and  that  the  decision  of  the  court  that  the  entire  estate 
was  personalty  and  distributable  as  such,  was  binding  upon  all  parties 
to  the  action,  including  the  heirs,  they  not  having  appealed.  Matter 
of  Vedder,  548. 

SALE  OF  REAL  ESTATE. 

1.  Upon  an  application  for  permission  to  sell  real  estate  to  pay  the  debts  of 

the  decedent,  a  grantee  of  an  heir  can  show  in  opposition  thereto  that 
there  were  other  assets  besides  those  contained  in  the  inventory  avail- 
able for  the  payment  of  the  decedent's  debts,  though  the  inventory 
was  filed  by  the  heir  who  was  his  grantor.    Matter  of  Topping,  187. 

2.  While  ordinarily  before  a  direction  is  given  for  the  sale  of  real  estate  to 

pay  the  debts  of  a  decedent,  all  the  personal  property  of  decedent 
should  be  applied  to  the  payment  of  such  debts,  yet  the  court  can  di- 
rect a  sale  in  a  proper  case  where  all  the  personal  property  has  not 
been  so  applied,  or  where  a  part  of  the  debts  consists  of  demands 
which  are  doubtful  or  in  litigation.  But  reasonable  diligence  to  effect 
the  conversion  of  the  assets  into  money  and  their  application  to  the 
payment  of  the  debts  is  necessary  in  such  case.    Id. 

3.  Where  it  is  shown  that  the  administratrix  who  applies  for  permission  to 

sell  the  real  estate  of  decedent  for  such  purpose  has  made  no  attempt 
to  collect  the  proceeds  of  a  sale  of  some  of  the  decedent's  personal  pro- 
perty by  a  former  administrator,  it  not  being  shown  that  such  an  at- 
tempt would  have  been  futile,  reasonable  diligence  is  not  exercised  by 
the  administratrix  and  her  application  to  sell  the  real  estate  will  be 
denied.    Id, 

4.  A  Surrogate  obtains  jurisdiction  to  order  a  sale  of  the  real  estate  of  a 

decedent  for  the  payment  of  debts  if  a  petit'.on  is  filed  therefor  within 
three  years  from  the  granting  of  letters  of  administration,  although 
the  citation  is  not  returnable  until  after  such  period.    Id, 

5.  The  words  in  a  will ''  After  my  lawful  debts  are  paid,  I  give,"  etc.,  con- 

stitute such  an  express  charge  upon  testator's  real  estate  as  will  defeat 
an  application  for  the  disposition  of  such  real  estate  for  the  payment 
of  debts.    Code  Civ.  Pro.,  §  2750,  subd.  4.    Matter  of  Hesdra,  515. 

fi.  The  existence  of  an  implied  power  of  sale  is,  under  section  2750,  subd.  4, 
of  the  Code  of  Civil  Procedure,  as  effectual  as  an  express  power,  to 
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prevent  a  decree  for  the  disposition  of  real  estate  for  tlie  payment  of 
debts.    Id.  ^ 

7.  Where  a  will,  after  directing  that  testator's  lawful  debts  be  paid,  and 
giving  certain  legacies,  provides  that  **  the  real  and  personal  estate 
whenever  found  shall  be  disposed  of  as  deemed  best  by  my  executor  " 
— this  latter  provision  gives  to  the  executor  a  valid  power  of  sale  for 
the  purpose,  among  others,  of  the  payment  of  the  debts  of  testator. 
Id. 

8i  In  such  case  the  words  *'  shall  be  disposed  of  "  are  equivalent  to  "  shall 
be  sold,''  that  being  evidently  under  tlie  terms  of  the  will,  the  disposi- 
tion contemplated  by  the  testator.    Id. 

REVOCATION  OF  PROBATE. 

1.  Where  it  is  sought  to  set  aside  and  revoke  or  vacate  a  decree  admitting 

to  probate  a  will  of  personal  and  real  property,  the  proceeding  must  be 
taken  under  subdivision  6  of  section  2481  of  the  Code  of  Civil  Proced- 
ure, which  authorizes  the  Surrogate  to  open,  vacate,  modify  or  set  aside 
in  certain  cases  a  decree  of  his  court.    Matter  of  Hamilton,  268. 

2.  Such  application  when  made  upon  the  ground  of  the  discovery  of  a  later 

will,  should  be  made  on  proper  affidavits  and  should  pray  for  an  order 
that  the  decree  be  vacated  and  that  all  persons  interested  may  be  cited 
to  show  cause  why  such  order  should  not  be  made.  The  citation 
should  be  directed,  not  only  to  the  heirs  at  law  and  next  of  kin  who 
were  cited  to  attend  the  probate,  but  also  to  the  legatees,  if  any,  who 
did  not  belong  to  either  class  and  were  not  required  to  be  cited. 
Upon  the  return  day,  if  the  proofs  are  sufficient  to  justify  it  the  decree* 
will  be  set  aside,  and  the  later  will,  if  sufficiently  established,  admitted 
to  probate.    Id. 

3.  The  provisions  of  sections  2847  et  seq.  of  the  Code  do  not  apply  to  the 

revocation  of  such  a  will,'as  they  relate  exclusively  to  wills  of  personal 
estate  only.    Id. 

4.  Decedent's  widow  had  originally  been  his  servant  with  whom  he  had 

illicit  intercourse;  later  on  she  lived  as  his  mistrsss  in  an  apartment 
which  he  secured  for  her,  and  finally  she  became  by  the  consummation 
of  a  non-ceremonial  mamage,  as  was  decided  by  the  Supreme  Court, 
his  wife.  From  the  testimony  it  appeared  that  the  will  offered  for 
probate  was  made  while  she  was  living  with  him,  as  his  mistress: 
Heldf  that  his  subsequent  marriage,  and  the  birth  of  issue  revoked  the 
will.    MaUer  qf  Oall,  286. 

SALE. 
See  Practice,  9, 10. 

STATUTE  OF  LIMITATIONS. 

1.  A  father  mortgaged  his  farm  in  1873,  and  paid  the  proceeds  thereof  to 
his  son,  who  invested  the  same.  The  son  paid  interest  on  the  mort- 
gage given  by  the  father  for  some  years.    Then  the  son  wished  to  pay 
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a  lower  rate  of  interest,  and  the  father  in  1879  executed  a  new  mort- 
gage on  his  farm,  with  the  proceeds  of  which  last  mortgage  the  son 
paid  off  the  former  one.  The  son  paid  interest  on  the  last  mortgage 
until  about  the  time  of  his  death,  in  1882.  The  son's  books  showed  a 
final  settlement  in  1879  witii  his  father,  and  charged  him  with  the  pay- 
ments thereafter  made.  There  was  no  allusion  in  the  son's  books  to 
the  mortgage  or  to  his  liability  under  it,  but  the  testimony  established 
the  facts  Hbo7e  given.  Held,  that  the  loans  were  made  for  the  son's 
benefit,  and  that  the  Statute  of  Limitations  did  not  bar  the  father's 
claim  against  his  estate.    Matter  of  Strickland,  10. 

2.  An  administrator  is  bound  to  set  up  the  bar  of  the  Statute  of  Limita- 

tions when  it  is  available,  and  will  not  be  allowed  on  his  accounting 
any  sum  paid  upon  a  debt  which  at  the  time  of  its  payment  was  barred 
by  the  statute.    Maiter  of  Hill,  25. 

3.  Under  section  2740  of  the  Code  of  Civil  Procedure,  which  suspends  the 

running  of  the  Statute  of  Limitations  upon  a  claim  of  an  executor  or 
administrator  against  a  debt  due  from  the  decedent  to  the  accounting 
party,  from  the  time  of  the  death  of  the  decedent  to  the  first  judicial 
settlement  of  the  account  of  the  executor  or  administrator,  the  Statute 
of  Limitations  begins  to  run  against  such  a  debt  from  the  time  of  a 
judicial  settlement  of  the  account  of  the  executor  or  administrator  in 
proceedings  wherein  one  interested  party  only,  i.  e.,  a  legatee  of  the 
personalty  and  life  tenant  of  the  real  estate,  is  cited.  Matter  of  WiU 
lard,  112. 

4.  The  duty  of  an  administrator  to  account  is  *'  an  obligation  or  liability 

expressed  or  implied  "  within  the  first  subdivision  of  section  882,  and 
the  right  to  compel  such  an  accounting  is  therefore  barred  in  six  years 
after  such  right  has  accrued.    Matter  qf  NicholU,  156. 

5.  The  duty  of  accounting,  on  the  part  of  an  administratrix,  exists  inde- 

pendently of  her  obligation  in  her  bond  so  to  do,  and  application  by 
her  bondsmen  to  compel  her  to  account  is  not  within  the  provisions  of 
section  881,  Code  of  Civil  Procedure,  which  provide  for  a  limitation  of 
twenty  years  in  an  action  on  a  sealed  instrument.    Id. 

6.  An  administrator  is  not  a  trustee  in  any  such  sense  as  to  prevont  the 

Statute  of  Limitations  running  in  his  favor.    Id. 

7.  Where  the  Statute  of  Limitations  has  not  barred  the  claim  of  an  execu- 

tor or  administrator  at  the  time  of  decedent's  death,  its  running  will 
be  suspended  until  the  first  judicial  settlement  of  the  account  of  the 
executor  or  administrator.    Matter  qf  Macombery  279. 

8.  Where  a  claim  of  a  creditor  has  been  disputed  and  rejected,  and  no 

other  proceeding  taken  to  enforce  it  within  six  months  after  such  re- 
jection than  the  bringing  of  an  action  thereon  in  a  court  which  had 
not  jurisdiction  of  action  brought  against  the  representatives  of  a 
decedent,  such  claim  is  barred  by  the  short  Statute  of  Limitations. 
Matter  cf  Radde,  298. 

9.  The  collateral  inheritance  tax  being  a  tax  upon  the  passing  of  property, 

section  384  of  the  Code  of  Civil  Procedure  requiring  actions  brought 


688  INDEX. 

to  recover  a  statutory  penalty  or  forfeiture  to  be  brought  within  two 
years  after  the  cause  of  action  accrues,  has  no  application  to  proceed- 
ings to  compel  the  payment  of  such  tax.    Matter  qf  VanderbiU,  310. 

10.  A  proceeding  to  compel  an  administrator  to  account  is  barred  after  six 
years  from  the  time  when,  under  section  2724  of  tlie  Code  of  Civil  Pro> 
cedure, — ^namely,  one  year  after  the  grant  of  letters  of  administration, 
an  administrator  may  be  compelled  to  account.    Matter  qf  Terry,  586. 

11.  Section  1819  of  the  Code  of  Civil  Procedure,  providing  that  an  "  ac- 
tion "  may  be  maintained  for  a  legacy  or  distributive  share  against  an 
executor  or  administrator  wlio  refuses  to  pay  the  same  on  demand, 
after  the  expiration  of  one  year  from  the  granting  of  letters  testa- 
mentary  or  letters  of  administration,  and  providing  that  "for  the 
purpose  of  computing  the  time  within  which  such  an  action  must  be 
commenced,  the  cause  of  action  is  deemed  to  accrue  when  the  execu- 
tor's or  administrator's  account  is  judicially  settled  and  not  before,*' 
applies  to  actions  only  and  not  to  special  proceedings,  and  therefore 
does  not  give  to  a  legatee  the  right  to  cite  the  executor  or  administra- 
tor to  account  in  the  Surrogate's  Court,  after  the  Statute  of  Limit** 
tions  has  run  against  the  legacy.    Id, 

12.  In  a  proceeding  to  compel  an  accounting,  an  administrator  does  not 
waive  the  defence  of  the  Statute  of  Limitations  which  he  has  set  up 
in  his  answer,  by  voluntarily  filing  an  account,  but  such  defence  may 
be  set  up  at  any  time  before  all  the  evidence  is  in.    Id. 

See  Pkactick,  4. 

TAXATION. 

The  fundamental  test  of  the  right  to  tax  the  devolution  of  property  either 
by  will  or  in  case  of  intestacy,  is  to  ascertain  the  sovereign  power 
through  whose  favor  the  property  is  permitted  to  pass.  The  power  to 
tax  this  privilege  is  commensurate  with  its  dominion  over  the  prop- 
erty.   Matter  of  Swifty  644. 

See  Collateral  Inhebitancb  Tax. 

TEMPORARY  ADMINISTRATOR. 

The  executor  of  a  will,  who  is  the  chief  beneficiary  thereunder,  whose  re- 
lations with  most  of  the  testator's  heirs  and  next  of  kin  are  unfriendly; 
who  has  large  unsettled  transactions  with  the  estate,  and  who  is  charged 
by  the  contestants,  having  exercised  undue  influence  over  the  testator, 
should  not  be  appointed  temporary  administrator,  pending  the  contest 
of  the  will.    Matter  qf  Stems,  272, 

TESTAMENTARY  CAPACITY. 

1.  Decedent  executed  a  will,  leaving  all  his  property  to  charities,  to  the  ex- 
clusion of  his  relatives,  except  a  sum  to  his  executor  "  large  enough  to 
be  over  and  above  any  bribe  that  may  be  offered  by  my  sisters,  brothers 
and  children  for  the  redemption  of  this  will,  and  their  heirship  to  my 
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estate."  The  decedent  had  been  many  years  before  tn  an  insane  asy- 
lum, but  had  been  discharged  **  improved."  He  had  numerous  delu- 
sions for  a  long  time  prior  to  his  death,  belieTing  that  his  relatives  were 
trying  to  poison  him,  that  he  was  threatened  by  devils,  and  numerous 
other  delusions,  chiefly  relating  to  supposed  attempts  on  his  life.  He 
displayed  the  usual  intelligence  of  people  of  his  condition  of  life  in  re- 
lation to  his  business  transactions,  which  were  all  of  a  simple  charac- 
ter. The  subscribing  witnesses  to  the  will,  who  were  but  slightly 
acquainted  with  testator,  believed  him  to  be  of  sound  mind  at  the 
time  of  its  execution.  Held^  that  the  testator  had  not  testamentary  ca- 
pacity, and  that  the  probate  of  the  will  must  be  refused.  Matter  qf 
Lockwood,  118. 

2.  The  will  of  testator  was  executed  June  16, 1887.  It  complied  with  the 
statutory  requirements  as  to  execution  and  the  witnesses  testified  to 
the  essential  facts,  and  that  testator  was  at  the  time  of  such  execution 
perfectly  sober  and  rational.  At  various  times  prior  to  the  execution 
of  the  instrument,  extending  over  a  period  of  about  four  years,  testa- 
tor was  much  addicted  to  drink.  In  July,  1885,  a  jury  found  him  to 
be  a  habitual  drunkard,  and  that  he  had  been  such  for  two  years.  He 
was  committed  to  a  State  Asylum  for  the  Insane  where  he  remained 
about  eleven  months,  being  then  released  on  trial,  but  was  re-committed 
to  the  asylum  until  the  fiulher  order  of  the  court.  Being  released 
finally,  his  bad  habits  continued  in  1887.  Ho  was  twice  committed  for 
drunkenness  to  the  Penitentiary  on  Blackwell's  Island  in  the  first  part 
of  May,  1887,  and  had  only  been  discharged  from  the  island  the  day  be- 
fore the  execution  of  the  will.  The  will  bequeathed  and  devised  his 
entire  property  to  a  nephew  from  whom,  and  from  whose  family,  he 
had  received  kindness.  After  the  execution  of  the  will  his  bad  habits 
returned,  and  in  1889  he  was  several  times  admitted  to  hospitals  suffer- 
ing from  alcoholism.  He  died  December  29, 1889.  There  was  nothing 
to  show  undue  influence  except  the  fact  that  the  present  will,  as  well 
as  a  previous  one,  was  written  under  the  direction  of  the  sole  legatee. 
During  the  two  years  and  a  half  intervening  between  the  execution  of 
the  will  and  his  death,  testator  made  several  declarations  that  the  will 
conformed  to  his  wishes.  Hetdf  that  these  facts  furnished  no  proof  of 
mental  incompetency  or  undue  influence,  and  that  the  will  should  be 
admitted  to  probate.    Matter  of  Reedf  408. 

8.  About  thirty  years  before  his  death  testator  had  an  acute  attack  of  in- 
sanity, from  which  he  soon  recovered.  About  nine  years  before  his 
death  he  had  an  apoplectic  stroke  which  a£Fected  his  power  of  speoch 
and  for  some  five  or  six  years  he  had  suffered  f ram  a  form  of  progres- 
sive paralysis  which  affected  his  powers  of  locomotion.  There  was 
also  a  gradual  weakening  of  the  mental  and  physical  powers  incidental 
to  old  age.  But  he  conducted  his  ordinary  business  aflfairs  with  judg- 
ment and  discretion,  and  there  was  not  during  his  lifetime  any  attempt 
to  have  him  declared  incompetent  to  manage  his  affairs.  JTeld,  that 
he  had  testamentary  capacity.    Matter  qf  Birdsallf  433. 

4.  In  cases  where  from  the  infirmities  of  the  testator  or  his  impaired  men- 
VOL.  n.— 44 
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tal  capacity,  the  usual  inferences  cannot  be  drawn  from  the  formal  exe- 
cution of, the  will,  additional  evidence  is  required,  and  in  such  case 
the  burden  is  cast  upon  the  proponent,  especially  where  one  of  the  wit- 
nesses is  dead  and  the  other  was  a  comparative  stranger  to  testator,  of 
satisfying  the  Surrogate  beyond  a  reasonable  doubt  that  testator  was 
capable  of  executing  a  will  at  the  time  he  executed  the  i>aper  pro- 
pounded, that  he  could  comprehend  the  nature  of  his  property,  what 
it  was,  how  situated  and  also  appreciate  and  perceive  the  relations  of 
those  who  were  entitled  to  bounty  and  benefactions  from  him.  Mat- 
ter qf  Kledaisch,  438. 

5.  It  is  not  necessary  that  a  man  should  have  the  capacity  to  transact  all 

kinds  of  business  to  be  capable  of  making  a  valid  will.    Id, 

6.  A  man  whose  mental  faculties  are  impaired  or  weakened  even  to  a  con- 

siderable degree  is  not  non  compos  mentis  within  the  legal  definition  of 
that  term  applied  to  making  of  will.    Id. 

7.  The  testimony  of  experts  upon  the  question  of  mental  capacity,  although 

admissible  and  a  great  aid  to  court  and  jury,  can  never  be  held  to  be 
controlling  as  against  the  testimony  of  intelligent  persons  who  saw 
daily  the  person  whose  mental  condition  is  in  question  and  had  with 
him  transactions  of  a  social  and  business  nature.    Id. 

8.  If  an  aged  and  infirm  testatrix  was  at  the  time  of  the  execution  of  a  will, 

of  sound  mind  and  memory,  was  able  to  know  and  retain  in  her  mind 
the  value  and  extent  of  her  property,  and  those  who  were  or  might 
be  the  proper  objects  of  her  bounty,  and  to  choose  intelligently  between 
them,  and  uninfluenced  by  fraud  did  so  choose,  then  whatever  her  age 
or  infirmities  or  however  completely  she  excluded  her  blood  relatives 
from  participation  in  her  bounty,  or  however  intimate  her  relations 
may  have  been  with  the  principal  beneficiary,  or  however  great  may 
have  been  the  influence  of  that  beneficiary  as  the  result  of  kind  offices 
and  considerate  treatment  of  deceased,  the  will  made  by  her  must 
stand.    Matter  qf  WiUiame,  570. 

TREATY. 

1.  A  treaty  between  the  United  States  and  a  foreign  power  is  by  virtue  of 

the  Constitution  of  the  United  States  a  part  of  the  supreme  law  of  the 
land  and  supersedes  all  local  statutes  which  contravene  its  provisions. 
Matter  qf  Beck,  355. 

2.  By  the  treaty  of  1828  between  the  United  States  and  Prussia  it  is  pro- 

vided that  where  upon  the  death  of  any  person  holding  real  estate  with- 
in the  territories  of  the  one  party,  such  real  estate  would  by  the  laws 
of  the  land  descend  on  the  citizen  or  subject  of  the  other  were  he  not 
disqualified  by  alienage,  such  citizen  or  subject  shall  be  allowed  a  rea- 
sonable time  to  sell  the  same  and  to  withdraw  the  proceeds  without 
molestation  and  exempt  from  all  duties  of  detraction  on  the  part  of 
the  government  of  the  respective  states.  Held,  that  during  such  rea- 
sonable time  allowed  to  a  Prussian  heir,  he  has  precisely  the  same 
rights  as  he  would  have  were  he  a  resident  heir,  subject  to  the  obliga- 
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tion  of  selling  and  conveying  the  fee  within  such  reasonable  time  to 
some  one  capable  of  holding.    Id, 

d.  In  the  present  case  by  a  sale  in  foreclosure  of  a  decedent's  land  within 
about  two  years  and  four  months  after  her  death  a  surplus  was  real- 
ized. Held^  that  this  was  a  reasonable  time  within  the  treaty  with 
Prussia  which  would  allow  the  Prussian  heirs  of  decedent  to  share  in 
this  surplus.    Id. 

TRUSTS  AND  TRUSTEES. 

1.  To  create  a  trust,  the  acts  or  words  relied  upon  must  be  unequivocal, 

and  where  a  different  interpretation  may  with  equal  possibility  be 
placed  upon  the  transaction  it  will  not  be  proper  to  draw  the  inference 
that  a  trust  is  intended  which  divests  the  donor  of  all  further  owner- 
ship of  the  property.    Matter  of  Cri8e,  59. 

2.  The  testator  delivered  to  one  A,  who  had  acted  as  his  agent  in  various 

matters,  a  sum  of  money,  and  took  from  him  a  receipt,  which  stated 
that  he  had  in  his  possession  a  specified  sum  in  trust  from  testator  to 
invest  for  the  benefit  of  his  daughter  Mary  Ann  Hillman,  the  interest 
of  which  only  to  be  paid  to  her  when  the  testator  "  thinks  she  needs 
it  for  the  benefit  of  herself  or  child." 

A  receipt  in  the  handwriting  of  A,  the  agent,  was  presented  to  the  daugh- 
ter by  the  testator,  and  signed  by  her.  It  was  a  receipt  for  the  specified 
sum  '*  being  an  advance  by  him  (testator)  of  one  thousand  dollars  and 

interest  on  same to  make  me  equal  with  advances  then  made 

to  his  other  children."  This  receipt  was  in  possession  of  the  daughter 
at  the  time  of  the  death  of  testator.  The  paper  signed  by  A,  the 
agent,  was  left  in  the  daughter's  possession  for  several  years,  when  it 
was  delivered  to  testator  by  the  daughter,  and  was  subsequently  found 
among  the  papers  of  the  agent  after  his  decease.  At  the  time  of  the 
delivery  of  this  paper,  testator  said  it  was  money  he  had  left  in  trust 
with  A,  the  agent,  to  make  the  daughter  equal  to  the  other  children. 
The  delivery  of  the  receipt  by  the  daughter  to  her  father,  if  made  at 
all,  was  subsequent  to  the  delivery  of  the  paper  signed  by  the  agent 
to  her.  When  the  receipt  was  returned  to  her  did  not  appear.  A,  the 
agent,  opened  an  account  with  the  daughter  as  her  trustee,  but  it  did 
not  appear  that  testator  knew  of  the  fact.  The  daughter  never  made 
use  of  the  principal  and  interest  of  the  money  and  testator  himself 
used  it.  Heldy  that  these  facts  did  not  show  a  declaration  of  trust 
or  a  gift  to  or  in  trust  for  the  daughter  in  the  money.    Id. 

S.  Good  faith  and  honesty  will  not  always  save  a  trustee  from  removal  from 
his  office.  It  is  sufi9cient  to  justify  such  removal,  that  a  trustee  has 
failed  to  charge  himself  with  the  rents  received  by  him,  both  before 
and  after  the  testator's  death ;  and  especially  where  the  evidence  shows 
this  to  have  been  done  with  the  intention  of  concealing  from  the  in- 
terested parties  the  reception  of  such  rents,  which  intention  was  per- 
sisted in  until  discovery  made  its  further  continuance  impossible. 
Matter  of  8mUh,  152. 
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4.  Where  money  came  into  the  hands  of  a  decedent  as  a  trast  fnnd,  and 

was  by  him  placed  with  other  sums  in  his  own  name  in.  hank,  and 
where  at  bis  death,  be  being  at  that  time  insolvent,  a  snra  largely  in 
excess  of  the  amount  of  the  tnist  fund  is  found  on  deposit  in  that 
bank,  and  came  into  the  possession  of  the  temporary  administrator  of 
decedent,  the  cestui  que  trust  can  follow  the  trust  fund  and  recover  it. 
Matter  of  Oreene,  106. 

5.  Some  time  before  her  death,  decedent  gave  to  one  F  an  order  on  a  sav- 

ings bank  for  a  specified  sum,  to  be  expended  by  him  so  far  as  the 
same  might  be  necessary  to  meet  the  expenses  attending  ber  death,  to 
pay  funeral  expenses,  and  for  enclosing  her  burial  plot  and  for  a  snit^ 
ble  headstone;  and  balance  which  remained  he  was  to  dispose  of  as  he 
pleased.  J*  expended  the  larger  portion  of  the  sura  for  the  purposes 
indicated,  but  made  no  claim  to  the  remainder,  and  was  willing  to  pay 
over  the  same  to  the  executrix  of  decedent.  Held,  that  this  was  a  valid 
trust  and  that  the  executrix  upon  an  accounting  could  not  be  charged 
with  the  sums  paid  out  by  F,  the  trustee,  but  that  she  was  accountable 
for  the  balance  in  his  hands  and  which  he  was  willing  to  pay  over. 
Matte}'  of  Conklin,  176. 

6.  The  statute,  L.  1882,  chap.  185,  providing  that  in  case  of  the  death  of 

the  surviving  trustee  of  an  express  trust,  the  trust  shall  devolve  on  the 
Supreme  Court,  relates  solely  to  the  case  where  one  being  a  trustee,  as 
contradistinguished  from  an  executor  merely,  dies  leaving  the  trust  un- 
executed.   Matter  qfPoat,  343. 

7.  A  direction  in  a  will  that  the  residue  of  the  estate  of  testator  be  placed 

in  hands  of  a  person  named,  '*  to  be  bestowed  in  a  manner  which  he 
may  wisely  direct,''  creates  a  trust  which  is  invalid,  because  of  the  ab- 
sence of  a  defined  beneficiary  entitled  to  enforce  its  execution,  and  as 
to  such  residue  the  testator  has  died  intestate.    Matter  cf  Foley,  2M. 

8.  The  will  of  testatrix  contained  the  following  clause: 

'*  I  am  desirous  of  leaving  some  of  my  estate  to  aid  in  carrying  on  the  work 
of  the  Christian  ministry,  and  to  uphold  the  doctrine  and  faith  of  the 

Bible,  and  aid  in  extending  the  Christian  religion I  do  hereby 

authorize  and  empower  my  executor to  expend  through  the 

agency  of  the  Baptist  Church,  and  its  various  societies,  missionary  and 
educational,  or  in  such  other  way  through  the  said  church  or  its  organ- 
izations as  shall  be  deemed  best  likely  to  promote  these  purposes,  such 
sum  as  he  may  deem  best,  but  not  to  exceed  $1,000,  and,  in  order  that 
my  executor  may  be  enabled  to  do  so  without  hindrance,  I  give  and 
bequeath  to  him  the  said  sum  of  $1,000,  and  the  sum  is  to  him  and  his 
heirs  and  assigns  for  the  uses  and  purposes  before  stated,  and  I  rely  on 
him  to  carry  out  the  wishes  and  purposes  that  I  have  hereinbefore  in- 
dicated." Heldy  that  this  provision  was  not  an  absolute  bequest,  but 
was  a  trust  which  was  void  for  uncertainty  as  to  the  beneficiary.  Jfot- 
ter  of  Ingersollj  453. 

UNDUE  INFLUENCE. 
1.  Decedent  was  a  man  mentally  competent  but  of  very  weak  will  and  en- 


INDEX.  693 

tirely  under  the  domination  of  his  second  wife,  a  woman  of  boisterous 
and  violent  temper,  and  dissipated  habits.  Except  on  rare  occasions 
she  refused  to  permit  him  to  leave  the  house,  and  when  he  went  out 
she  nearly  always  accompanied  him.  In  all  important  matters  his  free 
agency  seems  to  have  been  overcome.  She  was  positive  and  aggressive, 
he  was  meek  and  cowardly.  Soon  after  her  mai'rlage  she  announced 
her  purpose  to  compel  her  husband  to  leave  his  estate  to  her  to  the  ex- 
clusion of  his  children  by  his  first  marriage,  one  of  whom  was  a  help- 
less imbecile  living  upon  the  bounty  of  decedent's  first  wife.  About 
three  years  after  the  marriage  decedent  went  with  his  second  wife  to 
the  office  of  an  attorney  and  their  wills  were  prepared  in  accordance 
with  the  directions  given  by  her.  The  will  of  decedent  gave  with  the 
exception  of  insignificant  legacies  to  his  children,  to  his  second  wife 
his  entire  estate,  a  large  part  of  which  was  in  expectancy  and  would 
not  vest  in  him  until  the  death  of  his  mother.  At  the  same  time,  the 
second  wife  who  had  a  property  very  much  larger  than  decedent's,  ex- 
ecuted her  will  leaving  all  her  property  to  him.  The  husband  lived 
for  six  years  afterwards  without  revoking  his  will.  Held :  That  if  the 
scheme  of  reciprocal  wills  was  concocted  by  the  wife,  he  acquiesced 
in  it  Intelligently,  understandingly  and  voluntarily,  under  the  selfish 
belief  that  it  would  be  greatly  to  his  advantage  if  he  suiTived  his  wife, 
and  that  the  will  must  therefore  be  admitted  to  probate.  Matter  qf 
De  Bautif  304. 
2.  Testatrix  and  one  of  her  daughters  had  lived  together  for  a  long  time, 
Doth  being  in  bad  health.  Each  of  them  had  made  wills  giving  to  the 
survivor  a  life  estate  in  her  property,  with  the  remainder  over  to  the 
grandsons  of  testatrix.  Another  daughter  of  testatrix  was  charged 
by  testatrix  with  undutiful  conduct,  and  was  not  mentioned  in  her 
will.  The  invalid  daughter  of  testatiix  died  several  months  before 
the  mother,  but  testatrix  made  no  change  in  her  will.  Upon  several 
occasions  apparently  before  the  execution  of  her  will,  testatrix  de- 
clared that  she  would  have  to  do  as  her  invalid  daughter  wanted  her 
to  do  or  else  she  would  not  have  any  peace.  There  was  no  evidence 
to  show  what  led  up  to  these  declarations  or  to  what  they  bad  refer- 
ence. Held,  that  there  was  no  proof  of  undue  influence.  Matter  qf 
BedcU,  328. 

Z.  Testator  was  at  the  time  of  the  execution  of  his  will  about  seventy-three 
years  of  age.  He  was  very  feeble  in  body  and  had  been  for  several 
years  so  mentally  weak  as  to  be  unfit  to  give  testimony  in  a  legal  pro- 
ceeding. Ue  had  sixteen  years  before  made  a  will  in  favor  of  his  wife 
and  her  niece,  with  both  of  whom  lie  continued  on  affectionate  terms. 
To  neither  of  them  had  he  expressed  any  intention  of  changing  his  will, 
nor  were  there  any  circumstances  which  might  naturally  lead  to  such 
a  change.  The  present  will,  which  was  drawn  up  under  the  direction 
of  proponent,  and  whose  execution  was  superintended  by  him,  left 
everything  to  him,  who  was  an  entire  stranger  in  blood.  It  states  that 
it  was  made  to  reward  proponent  for  his  services  to  testator,  but  there 
was  no  proof  that  he  had  rendered  such  services.    At  the  time  of  the 
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execution  of  the  will,  proponent,  who  had  entire  charge  of  the  property 
of  testator,  had  obtained  complete  dominion  orer  him,  and  sustained  to 
him  the  closest  confidential  relationship.  Although  opportunity  was 
offered  him,  proponent  did  not  explain  the  suspicious  circumstances 
surrounding  his  conduct.  Held,  that  in  such  ease  the  law  presumes 
undue  influence,  and  that  it  was  incumbent  upon  the  proponent  to  sat- 
isfy the  court  that  undue  influence  had  not  been  exerted.  Further 
held,  that  in  the  absence  of  such  proof  by  proponent  the  will  would 
not  be  admitted  to  probate.    Matter  of  Monroe,  385. 

4.  Testator  died  leaving  property  of  the  value  of  $10,000.    Before  his  sec- 

ond marriage,  which  was  seventeen  years  before  his  death,  he  had  giveu 
to  each  of  his  three  daughters  by  his  first  wife,  who  were  married  and 
had  separate  homes  of  their  own,  the  sum  of  $3,000.  By  his  will  he 
left  to  his  second  wife  a  legacy  of  $5,000.  Held,  that  this  legacy  was 
not  so  unreasonably  large  as  to  raise  a  presumption  of  undue  influence. 
Matter  qf  Birdsall,  433. 

5.  It  was  shown  that  testatrix  was  about  eighty-two  years  of  age,  was  quite 

deaf  and  somewhat  feeble  in  health.  Tlie  memorandum  for  the  will 
was  prepared  by  the  principal  beneficiary  without  the  presence  or 
knowledge  of  any  other  person,  so  far  as  appears.  There  had  existed 
between  testatrix  and  the  beneficiary  the  most  tender  relations,  exist- 
ing for  years,  amounting  almost  to  those  between  mother  and  daughter, 
and  growing  closer  as  time  progressed.  The  said  beneficiary  was  not 
a  relative  either  by  blood  or  aflinity.  The  blood  relatives,  heirs  at  law 
and  next  of  kin  of  the  deceased  were  not  mentioned  in  the  will,  although 
deceased  had  frequently  said  she  expected  a  portion  of  the  property  to 
go  to  them.  These  circumstances,  it  was  claimed  by  contestants,  es- 
tablished that  the  alleged  will  was  the  result  of  moral  coercion  amount- 
ing to  fraud.  Held,  that  there  was  not  sufficient  proof  of  undue 
influence.    Matter  qf  Williams,  679. 

G.  Undue  influence  must  he  an  influence  exercised  by  coercion,  imposition 
or  fraud,  and  not  such  as  arises  from  gratitude,  affection  or  esteem, 
and  its  exertion  upon  tho  vei7  act  charged  to  have  been  effected  by  it 
must  be  proved.  It  will  not  he  inferred  from  interest  and  opportunity, 
and  if  on  the  other  hand  there  is  adduced  proof  of  capacity,  mature 
deliberation,  settled  purpose  and  absence  of  fraud  and  imposition,  the 
will  must  be  deemed  to  be  the  exercise  of  personal  right  and  be  re- 
spected accordingly.    Matter  of  WillianM,  579. 

See  Testamentary  Capacity,  2. 

VOUCHER. 

A  voucher  in  proper  form  filed  by  an  executor,  to  support  an  alleged  pay- 
ment, may  be  impeached  by  showing  that  a  portion  only  of  the  amount 
therein  stated  has  been  paid,  and  the  validity  of  the  voucher  cannot 
be  sustained  by  showing  that  in  fact  the  executor  is  liable  for  the  re- 
mainder of  the  sum  therein  stated.    Matter  nf  EuUer^  572. 
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WIDOW. 

1.  Under  chapter  408  of  the  Laws  of  1889  it  is  the  duty  of  an  appraiser  of 

the  estate  of  a  decedent  to  set  aside  to  the  wfdow  a  life  estate  In  real 
estate  of  the  value  of  one  thousand  dollars,  and  one  hundred  and  fifty 
dollars  of  the  personal  estate ;  but  if  upon  computation,  the  present 
▼alue  of  the  life  estate  in  the  realty  and  of  the  dower  interest  therein, 
these  sums  in  addition  to  the  one  hundred  and  fifty  dollars  of  the  per- 
sonal estate  do  not  aggregate  one  thousand  dollars,  sufficient  personal 
estate  must  be  set  apart  to  the  widow  to  make  up  that  amoiwt.  Jfat- 
ier  qf  DaggeU,  230. 

2.  The  words  of  the  statute  '*  in  addition  to  the  dower  rights/'  etc.,  are  not 

words  of  exclusion.    Id. 

8.  The  widow  takes  the  portion  of  the  estate  set  aside  for  her  under  the 
statute  free  from  the  claims  of  the  creditors  of  the  decedent.    Id. 

4.  By  section  one  of  chapter  406  of  Laws  of  1889,  the  widow  of  a  decedent 
who  dies  intestate  leaving  a  widow  and  descendants  has  a  life  interest 
in  real  estate  of  the  value  of  one  thousand  dollars,  in  addition  to  her 
dower.  By  section  two  of  the  same  act  it  is  provided  that  in  such  case, 
in  addition  to  the  articles  declared  to  be  exempt  from  appraisal  by  2 
Bev.  Stat.f  chap.  6,  tit.  3,  §  9,  there  should  be  set  apart  to  such  widow 
and  children  personal  property  of  the  value  of  one  hundred  and  fifty 
dollars  ;  and  if  her  interest  in  the  real  estate  of  her  deceased  husband 
together  with  the  dower  right  and  the  said  one  hundred  and  fifty  dol- 
lars should  be  less  than  one  thousand  dollars,  then  said  appraisers 
should  set  apart  for  her  use  personal  property  which  together  with 
said  real  estate  should  amount  to  one  thousand  dollars  in  value.  Held, 
that  the  widow  is  under  this  statute  entitled  to  so  much  personal  pro- 
perty as  together  with  the  interest  in  the  real  estate  and  the  one  hun- 
dred and  fifty  dollars  amount  to  the  sum  of  one  thousand  dollars,  and 
that  in  fixing  this  amount  her  dower  in  the  real  estate  is  not  to  be 
considered.    Matter  qf  Tipple,  508. 

See  DiYOBCE,  1-2. 

WILLS. 

L  Where  decedent  willed  one  fourth  part  of  his  residuary  estate  to  his  exec- 
utor *'  to  be  devoted  by  him  to  and  for  a  certain  purpose  made  known 
unto  said  executor  by  a  certain  letter  dated,"  etc.,  '*  written  by  me  to 
my  said  executor,  and  bearing  ''  a  specified  date,**  said  letter  to  form  a 
part  of  this  my  will,"  and  no  such  letter  has  been  found,  it  must  be 
held  that  the  decedent  died  intestate,  as  to  that  part  of  his  estate. 

Further  held,  that  the  non-production  of  the  letter  does  not  invalidate  the 
will  as  to  the  other  three  fourths  of  the  residuary  estate.  Matter  qf 
Frey,  70. 

8.  The  testator  bequeathed  to  his  wife,  absolutely,  his  household  furniture, 
and  in  another  clause  of  tlie  will  bequeathed  and  devised  to  her  "all 
the  residue  and  remainder  of  my  real  and  personal  estate,  to  be  used 
for  her  personal  benefit  during  her  natural  life."    By  the  same  clause 
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'  the  executor  was  authorized,  with  the  advice  and  consent  of  the  wife, 
to  sell  any  part  or  all  the  real  and  personal  estate  of  testator,  the  use 
of  the  money  arising  therefrom  to  be  given  to  the  wife  for  her  benefit 
and  support  during  her  natural  life.  After  her  death,  certain  l^acies 
were  given  to  testator's  daughters,  the  remainder  of  the  estate  to  be 
divided  among  all  his  heirs.  The  payment  of  the  legacies  after  the 
widow's  death  would  nearly  exhaust  the  whole  of  the  residuary  estate. 
Heldt  that  the  widow  was  entitled  only  to  the  use  or  income  of  the  re- 
iduary  estate  during  life,  and  that  it  was  the  duty  of  the  executor  to 
preserve  the  principal  for  distribution  to  the  legatees  after  the  widow's 
death.    Matter  qf  Millard,  91. 

8  By  his  will  testator  gave  to  his  wife  all  his  property,  to  have,  hold,  pos- 
sess, use  and  control  the  same  for  her  own  personal  benefit  during  her 
life,  and  at  her  death  all  that  might  then  remain  to  seven  specified 
cliildren.  The  executors  wera  given  full  power  and  authority  to  sell 
and  convey  any  portion  of  the  real  estate,  on  condition  that  such  sale 
be  approved  of  and  concurred  in  by  testator's  wife.  The  will  also  pro- 
vided that  the  appointment  of  appraisers  at  testator's  death  should  not 
be  required,  that  the  whole  management  of  the  property  should  im- 
mediately vest  in  the  wife,  and  be  subject  to  her  absolute  control  dur- 
ing her  life,  and  that  she  should  not  be  subject  to  any  accounting 
therefor.  Held,  that  the  wife  took  only  a  life  interest  and  use  of  the 
property  of  testator,  to  hold  the  same  in  trust  for  her  necessary  support 
and  maintenance  ;  that  the  provisions  declaring  the  estate  not  subject 
to  an  accounting  were  nugatory  and  void,  as  contrary  to  law  and  to  the 
whole  text  of  the  will.    Matter  qf  Gilbert,  390. 

4.  A  drunkard  may  make  a  valid  will  even  if  at  the  time  of  its  execution  ha 
is  under  the  influence  of  liquor,  provided  he  comprehends  the  nature, 
extent  and  disposition  of  his  estate,  his  relations  to  those  who  have, 
or  who  might  have,  a  claim  upon  his  bounty,  and  is  free  from  undue 
influence,  fraud  or  coercion.    Matter  qf  Beed,  403. 

6.  The  will  of  testatrix  contained  the  following  clause: 

**  I  am  desirous  of  leaving  some  of  my  estate  to  aid  in  carrying  on  the  work 
of  the  Christian  ministry,  and  to  uphold  the  iloctrine  and  faith  of  the 

Bible,  and  aid  in  extending  the  Christian  religion I  do  hereby 

authorize  and  empower  my  executor to  expend  through  the 

agency  of  the  Baptist  Church,  and  its  various  societies,  missionary  and 
educational,  or  in  such  other  way  through  the  said  church  or  its  organ- 
izations as  sliall  be  deemed  best  likely  to  promote  these  purposes,  such 
sum  as  he  may  deem  best,  but  not  to  exceed  $1,000,  and,  in  order  that 
my  executor  may  be  enabled  to  do  so  without  hindrance,  I  give  and 
bequeath  to  him  the  said  sum  of  $1,000,  and  the  sum  is  to  him  and  his 
heirs  and  assigns  for  the  uses  and  purposes  before  stated,  and  I  rely  on 
him  to  carry  out  the  wishes  and  purposes  that  I  have  hereinbefore  in- 
dicated." Held,  that  this  provision  was  not  an  absolute  bequest,  but 
was  a  trust  which  was  void  for  uncertainty  as  to  the  beneficiary.  Mat- 
ter qf  Ingersoll,  453. 
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d.  The  will  of  testator  gave  to  his  wife  **  during  her  widowhood,  the  use  of 
all  my  real  and  personal  estate,  authorizing  her  to  sell  and  dispose  of 
any  of  my  real  estate,  as  to  her  shall  seem  Just,  giving  and  executing 
all  deeds  and  writings  necessary  to  secure  the  purchasers  in  ail  rights 
of  ownership  in  the  same  manner  as  I  could  have  done  if  living.*'  The 
will  further  directed  that  upon  the  death  of  the  wife  the  estate  should 
be  divided  between  the  two  daughters  of  testator,  and  that  for  such 
purpose,  the  executors  were  directed  to  then  hold  the  estate  in  trust 
for  them,  paying  to  each  daughter  during  her  life  the  income  of  one 
half  of  said  estate,  and  at  the  death  of  each  daugliter  it  was  provided 
that  her  one  half  share  was  to  be  divided  among  her  heirs  as  they 
should  attain  the  age  of  twenty-one  years.  Held,  that  the  widow  took 
simply  a  life-interest  which  entitled  her  to  the  use  or  income  of  the  es- 
tate during  life  or  widowhood,  with  the  power  of  sale  of  the  real  estate; 
that  upon  her  death  or  the  determination  of  her  widowhood,  the  estate 
both  real  and  personal,  passed  as  directed  in  the  will,  without  any 
other  diminution  or  impairment  than  that  resulting  from  unavoidable 
loss  or  depreciation,  which  in  the  exercise  of  ordinary  care,  prudence 
and  judgment,  the  widow  in  the  enjoyment  of  her  estate,  could  not 
prevent.    Matter  qf  Blauvelt,  458. 

7«  Testator  by  his  will,  bequeathed  and  devised  his  residuary  estate  in  trust 
to  his  executors,  to  pay  one  third  of  the  net  income  to  his  wife.  The 
will  directed  further,  **  On  my  eldest  child  attaining  the  age  of  twenty- 
five  years,  if  my  said  wife  shall  not  then  be  living  and  in  case  my  said 
wife  is  living  at  that  time,  then  upon  her  death,  to  sell  and  convert  my 
said  estate  into  cash,  and  to  pay  and  divide  the  proceeds  thereof  to  and 
among  my  children,  share  and  share  alike,  the  issue  of  any  deceased 
child  to  take  the  share  the  parent  would  have  taken,  if  living.  In  case 
my  son  shall  desire  to  go  into  business  before  attaining  twenty-five 
years  of  age,  my  executrix  and  executors  may,  in  their  discretion,  ad- 
vance to  him,  upon  his  share  in  my  estate,  such  sum  as  to  them  may 
seem  meet  and  proper.''  Subsequent  to  the  death  of  the  testator,  one 
of  his  children,  M.,  who  had  married  during  his  lifetime,  died  leaving 
her  surviving  a  child  who  thereafter  died,  leaving  as  his  only  heir  and 
next  of  kin.  his  father.  Held,  that  each  child  or  the  issue  of  a  deceas- 
ed child  took,  on  the  testator's  death,  a  vested  estate  in  an  undivided 
one  fourth  part  of  his  property,  descendible  on  the  death  of  any  child 
to  its  heirs  or  next  of  kin,  and  that  the  husband  of  the  deceased  daugh- 
ter, M.,  was  not  only  entitled  as  the  administrator  of  his  wife,  to  re- 
ceive whatever  income  became  due  and  payable  to  her  before  her  death, 
and  also  to  whatever  income  became  due  and  payable  to  his  son  before 
the  latter's  death,  but  that  he  is  entitled  to  future  income,  and  to  share 
in  the  residuary  estate  at  the  expiration  of  the  trust.  Matter  of  Meikle, 
07. 

8.  A  clause  in  the  will  of  testator  which  provides  that  after  the  payment  of 
testator's  debts  "  if  anything  is  left  from  the  personal  property  it  shall 
be  equally  divided  between  my  children  share  and  share  alike  "  does 
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not  apply  to  growing  crops  on  land  speciflcaliy  devised.  Matter  qf 
ClemanSj  2S7. 

9.  Where  a  will  directs  the  investment  of  a  specified  sum;  that  the  income 

thereof  be  paid  to  the  life-tenant  and  that  at  his  death  the  principal 
be  divided  among  certain  named  persons  in  specified  shares,  the  re- 
maindermen in  such  case  take  a  vested  remainder  at  the  death  of  the 
testator,  and  in  case  of  the  death  of  any  one  of  the  remaindermen  prior 
to  that  of  the  life-tenant  the  personal  representatives  of  such  deceased 
remaindermen  are  entitled  to  his  share  upon  the  death  of  the  life- 
tenant.    Matter  qf  Post^  243. 

10.  Decedent's  widow  had  originally  been  his  servant  with  whom  he  had 
illicit  intercourse;  later  on  she  lived  as  his  mistress  in  an  apartment 
which  he  secured  for  her,  and  finally  slic  became  by  the  consummation 
of  a  non-ceremonial  marriage,  as  was  decided  by  the  Supreme  Court, 
his  wife.  From  the  testimony  it  appeared  that  the  will  offered  for 
probate  was  made  while  she  was  living  with  him,  as  his  mistress: 
Held,  that  his  subsequent  marriage,  and  the  birth  of  issue  revoked  the 
will.    Matter  qf  Gall,  286. 

11.  A  direction  in  a  will  that  the  residue  of  the  estate  of  testator  be  placed 
in  hands  of  a  person  named,  '*to  be  bestowed  in  a  manner  which  he 
may  wisely  direct,"  creates  a  trust  which  is  invalid,  because  of  the  ab- 
sence of  a  defined  beneficiary  entitled  to  enforce  its  execution,  and  as 
to  such  residue  the  testator  has  died  intestate.    Matter  of  Foley,  296. 

12.  Under  the  law,  the  injustice  of  a  competent  testator  towards  the  natural 
objects  of  his  loving  kindness  and  bounty  cannot  affect  the  validity  of 
his  will.    Matter  qf  De  Baun,  304. 

13.  Where  by  one  clause  of  his  will  a  testator  gives  to  one  of  his  sons  the 
use  of  a  specified  sum  of  money  during  his  life,  the  principal  upon  the 
death  of  the  son  to  be  paid  to  his  children,  and  in  another  clause  there 
is  bequeathed  to  a  daughter  **any  legacy  herein  given  which  may  from 
any  cause  lapse:"  Held,  that  at  the  death  of  testator,  the  daughter 
took  a  contingent  interest  which,  she  having  died  before  the  termina- 
tion of  the  life  estate,  at  the  death  of  the  life  beneficiary  vested  abso- 
lutely in  her  representatives.    Matter  of  Mapes,  350. 

14.  Testatrix,  who  died  leaving  her  surviving  a  husband,  mother  and  two 
children,  provided  in  her  will  as  follows:  "  I,  having  heretofore  advanc- 
ed money  to  my  son  Burke  L.  Sherman,  to  a  larger  amount  than  I  am 
now  able  to  give  to  my  daughter  Abba,  and  there  being  a  sum  of  money 
coming  to  me  from  my  father's  estate  now  deceased,  at  the  death  of 
my  mother,  which  as  I  understand  will  go  to  my  two  said  children  in 
equal  amounts  in  case  I  should  die  before  my  mother,  two  children  me 
surviving,  I  request  my  son,  Burke  L.  Slierman  to  give  his  share  to  bis 
sister  Abba  to  be  used  for  her  education  and  maintenance."  The 
mother  of  testatrix  died  after  her.  Held,  that  testatrix  died  intestate  aa 
to  this  fund,  that  the  provision  of  the  will  raised  a  presumption  that 
there  had  been  advancements  to  the  son,  whicli  threw  on  the  sou  the 
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burden  of  showing  that  there  had  been  such  a  change  of  circumstan- 
ces as  to  avoid  such  presumption.  In  the  absence  of  such  proof  by  the 
son,  the  fund  referred  to  should  be  divided  in  the  proportions  of  two 
thirds  to  the  daughter  and  one  third  to  the  husband.  Matter  cf  Sher- 
man, 504. 

16.  The  words  in  a  will  ''After  my  lawful  debto  are  paid,  I  give,"  etc., 
constitute  such  an  express  charge  upon  testator's  real  estate  as  will 
defeat  an  application  for  the  disposition  of  such  real  estate  for  the  pay- 
ment of  debtf.    Code  Civ.  Fro.,  §  2759,  subd.  4.    Matter  of  Hesdra,  515. 

10.  Where  a  will,  after  directing  that  testator's  lawful  debu  be  paid,  and 
giving  certain  legacies,  provides  that  '*  the  real  and  personal  estate 
whenever  found  shall  be  disposed  of  as  deemed  best  by  my  executor" 
— this  latter  provision  gives  to  the  excutor  a  valid  power  of  sale  for  the 
purpose,  among  others,  of  the  payment  of  the  debts  of  testator.    Id. 

17.  In  such  case  the  words  *'  shall  be  disposed  of  "  are  equivalent  to  *' shall 
be  sold,"  that  being  evidently  under  the  terms  of  the  will,  the  disposi- 
tion contemplated  by  the  testator.    Id. 

18.  Testatrix,  a  married  woman,  executed  a  will  in  this  state.  Thereafter 
and  while  still  a  resident  of  this  state  she  had  two  children.  After- 
wards removing  with  her  husband  and  children  to  the  state  of  Rhode 
Island,  she  there  had  another  child  and  died  a  resident  of  that  state. 
Her  entire  property  consisted  of  personal  property  in  this  state.  The 
laws  of  both  New  York  (4  Rev.  Stat.,  8th  ed.,  p.  2549,  §49)  and  those 
of  Rhode  Island  (Pub.  St.,  title  24,  chap.  182,  §  12)  provide  that  a  child 
bom  after  the  making  of  a  will  in  which  no  provision  is  made  for  him, 
shall  have  the  same  interest  in  the  estate  of  his  parent  as  if  the  parent 
had  died  intestate.  Testatrix  at  her  death  left  a  husband  who  under 
both  the  laws  of  New  York  and  Rhode  Island  would  in  case  of  intes* 
tacy  have  taken  the  whole  of  the  i>ersonal  estate.  Testatrix  left  how- 
ever a  will  disposing  of  all  her  personal  property:  Ueldy  that  in  such 
case  the  children  of  testatrix  would  have  taken  nothing  had  their 
mother  died  intestate,  and  therefore  were  entitled  to  no  part  of  the  be- 
queathed estate,  and  that  such  estate  should  be  distributed  in  accordance 
with  the  terms  of  the  will.    Matter  qf  Witter,  530. 

See  Execution  of  Will;  Pbobate  of  Will. 

WITHHOLDING. 

Where  a  person  lias  taken  possession  of  certain  personal  property  belong- 
ing to  the  estate  of  a  decedent,  and  which  he  has  delivered  to  others, 
under  a  claim  that  he  has  done  so  in  accordance  with  the  wishes  of  de- 
cedent, the  burden  is  on  such  person  to  show  that  such  property  is  not 
stiU  under  his  control,  and  in  the  absence  of  such  proof,  his  failure  to 
repair  his  former  illegal  action  Is  a  withholding.  The  law  presumes 
every  act  in  itself  unlawful,  to  have  been  wrongfully  intended  until  the 
contrary  appears.  In  such  a  case,  where  the  respondent  is  an  inter- 
loper, who  gained  control  illegally  of  the  property,  and  has  unwillingly 
disclosed  information  with  reference  to  its  existence  and  whereabouts. 
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and  was  disingenuous  in  answering  interrogatories  of  examining  coun- 
sel, such  person  may  be  charged  with  the  costs  of  the  proceeding  to 
disoorer  the  property.    MciUer  of  Nicker  son,  6. 

WITNESS  TO  WILL. 

I 

See  ExKcuTioN  of  Will,  1,  8,  4, 5, 6,  "S,  8 ;  Pbobatb  of  Will,  1, 8,  & 
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execution  of  the  will,  proponent,  who  had  entire  charge  of  the  property 
of  testator,  had  ohtained  complete  dominion  over  him,  and  sustained  to 
him  the  closest  confidential  relationship.  Although  opportunity  was 
offered  him,  proponent  did  not  explain  the  suspicions  circumstances 
surrounding  his  conduct.  Held,  that  in  such  ease  the  law  presumes 
undue  influence,  and  that  it  was  incnmlient  upon  the  proponent  to  sat- 
isfy the  court  that  undue  influence  had  not  heen  exerted.  F^nriher 
heldy  that  in  the  absence  of  such  proof  by  proponent  the  will  would 
not  be  admitted  to  probate.    Matter  of  Monroe,  385. 

4.  Testator  died  leaving  property  of  the  value  of  $10,000.    Before  his  sec- 

ond marriage,  which  was  seventeen  years  before  his  death,  he  had  given 
to  each  of  his  three  daughters  by  his  first  wife,  who  were  married  and 
had  separate  homes  of  their  own,  the  sum  of  $3,000.  By  his  will  he 
left  to  his  second  wife  a  legacy  of  $5,000.  Held,  thai  this  legacy  was 
not  so  unreasonably  large  as  to  raise  a  presumption  of  undue  influence. 
Matter  qfBirdaall,  433. 

5.  It  was  shown  that  testatrix  was  about  eighty-two  years  of  age,  was  quite 

deaf  and  somewhat  feeble  in  health.  The  memorandum  for  the  will 
was  prepared  by  the  principal  beneficiary  without  the  presence  or 
knowledge  of  any  other  person,  so  far  as  appears.  There  had  existed 
between  testatrix  and  the  beneficiary  the  most  tender  relations,  exist- 
ing for  years,  amounting  almost  to  those  between  mother  and  daughter, 
and  growing  closer  as  time  progressed.  The  said  beneficiary  was  not 
a  relative  either  by  blood  or  affinity.  The  blood  relatives,  heirs  at  law 
and  next  of  kin  of  the  deceased  were  not  mentioned  in  the  will,  although 
deceased  had  frequently  said  she  expected  a  portion  of  the  property  to 
go  to  them.  These  circumstances,  it  was  claimed  by  contestants,  ea- 
tablished  that  the  alleged  will  was  the  result  of  moral  coercion  amount- 
ing to  fraud.  Held,  that  there  was  not  sufficient  proof  of  undue 
influence.    Matter  qf  WilUam»,  579. 

6.  Undue  influence  must  be  an  influence  exercised  by  coercion,  imposition 

or  fraud,  and  not  such  as  arises  from  gratitude,  affection  or  esteem, 
and  its  exertion  upon  the  veiy  act  charged  to  have  been  effected  by  it 
must  be  proved.  It  will  not  be  inferred  from  interest  and  opportunity, 
and  if  on  the  other  hand  there  is  adduced  proof  of  capacity,  mature 
deliberation,  settled  purpose  and  absence  of  fraud  and  imposition,  the 
will  must  be  deemed  to  be  the  exercise  of  personal  right  and  be  re- 
spected accordingly.    Matter  qf  Williams,  570. 

See  Testamentabt  Capacity,  2. 

VOUCHER. 

A  voucher  in  proper  form  filed  by  an  executor,  to  support  an  allied  pay- 
ment, may  be  impeached  by  showing  that  a  portion  only  of  the  amount 
therein  stated  has  been  paid,  and  the  validity  of  the  voucher  cannot 
be  sustained  by  showing  that  in  fact  the  executor  is  liable  for  the  re- 
mainder of  the  sum  therein  stated.    Matter  of  Butler ^  572. 
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WIDOW. 

1.  Under  chapter  406  of  the  Laws  of  1880  it  is  the  duty  of  an  appraiser  of 

the  estate  of  a  decedent  to  set  aside  to  the  wfdow  a  life  estate  in  real 
estate  of  the  value  of  one  thousand  dollars,  and  one  hundred  and  fifty 
dollars  of  the  personal  estate ;  but  if  upon  computation,  the  present 
value  of  the  life  estate  in  the  realty  and  of  the  dower  interest  therein, 
these  sums  in  addition  to  the  one  hundred  and  fifty  dollars  of  the  per- 
sonal estate  do  not  aggregate  one  thousand  dollars,  sufficient  personal 
estate  must  be  set  apart  to  the  widow  to  make  up  that  amount.  Jfat- 
ter  qf  I>aggett,  280, 

2.  The  words  of  the  statute  "  in  addition  to  the  dower  rights,"  etc.,  are  not 

words  of  exclusion.    Id, 

8.  The  widow  takes  the  portion  of  the  estate  set  aside  for  her  under  the 
statute  free  from  the  claims  of  the  creditors  of  the  decedent.    Id. 

4.  By  section  one  of  chapter  406  of  Laws  of  1889,  the  widow  of  a  decedent 
who  dies  intestate  leaving  a  widow  and  descendants  has  a  life  interest 
In  real  estate  of  the  value  of  one  thousand  dollars,  in  addition  to  her 
dower.  By  section  two  of  the  same  act  it  is  provided  that  in  such  case, 
in  addition  to  the  articles  declared  to  be  exempt  from  appraisal  by  2 
Bev.  8taL,  chap.  6,  tit.  3,  §  9,  there  should  be  set  apart  to  such  widow 
and  children  personal  property  of  the  value  of  one  hundred  and  fifty 
dollars  ;  and  if  her  interest  in  the  real  estate  of  her  deceased  husband 
together  with  the  dower  right  and  the  said  one  hundred  and  fifty  dol- 
lars should  be  less  than  one  thousand  dollars,  then  said  appraisers 
should  set  apart  for  her  use  personal  property  which  together  with 
said  real  estate  should  amount  to  one  thousand  dollars  in  value*  Heldj 
that  the  widow  is  under  this  statute  entitled  to  so  much  personal  pro- 
perty as  together  with  the  interest  in  the  real  estate  and  the  one  hun- 
dred and  fifty  dollars  amount  to  the  sum  of  one  thousand  dollars,  and 
that  in  fixing  this  amount  her  dower  in  the  real  estate  is  not  to  be 
considered.    Matter  qf  Tipple,  508. 

See  DivoBCB,  1-2. 

WILLS. 

L  Where  decedent  willed  one  fourth  part  of  his  residuary  estate  to  his  exec- 
utor *'  to  be  devoted  by  him  to  and  for  a  certain  purpose  made  known 
unto  said  executor  by  a  certain  letter  dated,"  etc.,  '*  written  by  me  to 
my  said  executor,  and  bearing  "  a  specified  date,'* said  letter  to  form  a 
part  of  this  my  will,"  and  no  such  letter  has  been  found,  it  must  be 
held  that  the  decedent  died  intestate,  as  to  that  part  of  his  estate. 

"Further  held,  that  the  nou-productlon  of  the  letter  does  not  invalidate  the 
will  as  to  the  other  three  fourths  of  the  residuary  estate.  Matter  qf 
Frey,  70. 

S»  The  testator  bequeathed  to  his  wife,  absolutely,  his  household  furniture, 
and  in  another  clause  of  the  will  bequeathed  and  devised  to  her  **all 
the  residue  and  remainder  of  my  real  and  personal  estate,  to  be  used 
for  her  personal  benefit  during  her  natural  life."    By  the  same  clause 
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'  the  executor  was  authorized,  with  the  advice  and  conBent  of  the  wife, 
to  sell  any  part  or  all  the  real  and  personal  estate  of  testator,  the  use 
of  the  money  arising  therefrom  to  be  given  to  the  wife  for  her  benefit 
and  support  during  her  natural  life.  After  her  death,  certain  legacies 
were  given  to  testator's  daughters,  the  remainder  of  the  estate  to  be 
divided  among  all  his  heirs.  The  payment  of  the  legacies  after  the 
widow's  death  would  nearly  exhaust  the  whole  of  the  residuary  estate. 
Ueldy  that  the  widow  was  entitled  only  to  the  use  or  income  of  the  re- 
iduary  estate  during  life,  and  that  it  was  the  duty  of  the  executor  to 
preserve  the  principal  for  distribution  to  the  legatees  after  the  widow's 
death.    Matter  qf  MiUard,  01. 

8  By  his  will  testator  gave  to  his  wife  all  his  property,  to  have,  hold,  pos- 
sess, use  and  control  the  same  for  her  own  personal  benefit  during  her 
life,  and  at  her  death  all  that  might  then  remain  to  seven  specified 
children.  The  executors  were  given  full  power  and  authority  to  sell 
and  convey  any  portion  of  the  real  estate,  on  condition  that  such  sale 
be  approved  of  and  concurred  in  by  testator's  wife.  The  will  also  pro- 
vided that  the  appointment  of  appraisers  at  testator's  death  should  not 
be  required,  that  the  whole  management  of  the  property  should  im- 
mediately vest  in  the  wife,  and  be  subject  to  her  absolute  control  dur- 
ing her  life,  and  that  she  should  not  be  subject  to  any  accounting 
therefor.  Held,  that  the  wife  took  only  a  life  interest  and  use  of  the 
property  of  testator,  to  hold  the  same  in  trust  for  her  necessary  support 
and  maintenance  ;  that  the  provisions  declaring  the  estate  not  subject 
to  an  accounting  were  nugatory  and  void,  as  contrary  to  law  and  to  the 
whole  text  of  the  will.    Matter  qf  CfUbert^  300. 

4.  A  drunkard  may  make  a  valid  will  even  if  at  the  time  of  Its  execution  he 
is  under  the  influence  of  liquor,  provided  he  comprebends  the  nature, 
extent  and  disposition  of  his  estate,  his  relations  to  those  who  have, 
or  who  might  have,  a  claim  upon  his  bounty,  and  is  free  from  undue 
influence,  fraud  or  coercion.    Matter  qf  Reed,  403. 

6.  The  will  of  testatrix  contained  the  following  clause: 

**  I  am  desirous  of  leaving  some  of  my  estate  to  aid  in  carrying  on  the  work 
of  the  Christian  ministi-y,  and  to  uphold  the  doctrine  and  faith  of  the 

Bible,  and  aid  in  extending  the  Christian  religion I  do  hereby 

authorize  and  empower  my  executor to  expend  through  the 

agency  of  the  Baptist  Church,  and  its  various  societies,  missionary  and 
educational,  or  in  such  other  way  through  the  said  church  or  its  organ- 
izations as  shall  l>e  deemed  best  likely  to  promote  these  purposes,  such 
sum  as  he  may  deem  best,  but  not  to  exceed  $1,000,  and,  in  order  that 
my  executor  may  be  enabled  to  do  so  without  hindrance,  I  give  and 
bequeath  to  him  the  said  sum  of  $1,000,  and  the  sum  is  to  him  and  his 
heirs  and  assigns  for  the  uses  and  purposes  before  stated,  and  I  rely  on 
him  to  carry  out  the  wishes  and  purposes  that  I  have  hereinbefore  In- 
dicated." Held,  that  this  provision  was  not  an  absolute  bequest,  but 
was  a  trust  which  was  void  for  uncertainty  as  to  the  beneficiary.  Mat- 
ter qf  Ingeraollf  453. 
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9.  The  will  of  testator  gave  to  his  wife  **  during  her  widowhood,  the  use  of 
all  my  real  and  personal  estate,  authorizing  her  to  sell  and  dispose  of 
any  of  my  real  estate,  as  to  her  shall  seem  just,  giving  and  executing 
all  deeds  and  writings  necessary  to  secure  the  purchasers  in  all  rights 
of  ownership  in  the  same  manner  as  I  could  have  done  if  living."  The 
will  further  directed  that  upon  the  death  of  the  wife  the  estate  should 
be  divided  between  the  two  daughters  of  testator,  and  that  for  such 
purpose,  the  executors  were  directed  to  then  hold  the  estate  in  trust 
for  them,  paying  to  each  daughter  during  her  life  the  income  of  one 
half  of  said  estate,  and  at  the  death  of  each  daughter  it  was  provided 
that  her  one  half  share  was  to  be  divided  among  her  heirs  as  they 
should  attain  the  age  of  twenty-one  years.  Held,  that  the  widow  toolc 
simply  a  life-interest  which  entitled  her  to  the  use  or  income  of  the  es- 
tate during  life  or  widowhood,  with  the  power  of  sale  of  the  real  estate; 
that  upon  her  death  or  the  determination  of  her  widowhood,  the  estate 
both  real  and  personal,  passed  as  directed  in  the  will,  without  any 
other  diminution  or  impairment  than  that  resulting  from  unavoidable 
loss  or  depreciation,  which  in  the  exercise  of  ordinary  care,  prudence 
and  judgment,  the  widow  in  the  enjoyment  of  her  estate,  could  not 
prevent.    Matter  qfBlauvelty  458. 

h  Testator  by  his  will,  bequeathed  and  devised  his  residuary  estate  in  trust 
to  his  executors,  to  pay  one  third  of  the  net  income  to  his  wife.  The 
will  directed  further,  '*  On  my  eldest  cliild  attaining  the  age  of  twenty- 
five  years,  if  my  said  wife  shall  not  then  be  living  and  in  case  my  said 
wife  is  living  at  that  time,  then  upon  her  death,  to  sell  and  convert  my 
said  estate  into  cash,  and  to  pay  and  divide  the  proceeds  thereof  to  and 
among  my  children,  share  and  share  alike,  the  issue  of  any  deceased 
child  to  take  the  share  the  parent  would  have  taken,  if  living.  In  case 
my  son  shall  desire  to  go  into  business  before  attaining  twenty-five 
years  of  age,  my  executrix  and  executors  may,  in  their  discretion,  ad- 
vance to  him,  upon  his  share  in  my  estate,  such  sum  as  to  them  may 
seem  meet  and  proper."  Subsequent  to  the  death  of  the  testator,  one 
of  his  children,  M.,  who  had  married  during  his  lifetime,  died  leaving 
her  surviving  a  child  who  thereafter  died,  leaving  as  his  only  heir  and 
next  of  kin.  his  father.  Held,  that  each  child  or  the  issue  of  a  deceas- 
ed child  took,  on  the  testator's  death,  a  vested  estate  in  an  undivided 
one  fourth  part  of  his  property,  descendible  on  the  death  of  any  child 
to  its  heirs  or  next  of  kin,  and  that  the  husband  of  the  deceased  daugh- 
ter, M.,  was  not  only  entitled  as  the  administrator  of  his  wife,  to  re- 
ceive whatever  income  became  due  and  payable  to  her  before  her  death, 
and  also  to  whatever  income  became  due  and  payable  to  his  son  before 
the  latter' s  death,  but  that  he  is  entitled  to  future  income,  and  to  share 
in  the  residuary  estate  at  the  expiration  of  the  trust.  Matter  qf  Meikle, 
97. 

8.  A  clause  in  the  will  of  testator  which  provides  that  after  the  payment  of 
testator's  debts  *'  if  anything  is  left  from  the  personal  property  it  shall 
be  equally  divided  between  my  children  share  and  share  alike  "  does 
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not  apply  to  growing  crops  on  land  specifically  devised.  Matter  qf 
Clemans^  287. 

9.  Where  a  will  directs  the  investment  of  a  specified  sum;  that  the  Income 

thereof  be  paid  to  the  life-tenant  and  that  at  his  death  the  principal 
be  divided  among  certain  named  persons  in  specified  shares,  the  re- 
maindermen in  such  case  take  a  vested  remainder  at  the  death  of  the 
testator,  and  in  case  of  the  death  of  any  one  of  the  remaindermen  prior 
to  that  of  the  life- tenant  the  personal  representatives  of  such  deceased 
remaindermen  are  entitled  to  his  share  upon  the  death  of  the  life- 
tenant.    Matter  cf  Post,  248. 

10.  Decedent's  widow  had  originally  been  his  servant  with  whom  he  bad 
illicit  intercourse;  later  on  she  lived  as  his  mistress  in  an  apartment 
which  he  secured  for  her,  and  finally  she  became  by  the  consnmmation 
of  a  non-ceremonial  marriage,  as  was  decided  by  the  Supreme  Court, 
his  wife.  From  the  testimony  it  appeared  that  the  will  offered  for 
probate  was  made  while  she  was  living  with  him,  as  his  mistress: 
Held,  that  his  subsequent  marriage,  and  the  birth  of  issue  revoked  the 
will.    Matter  qf  Gall,  286. 

11.  A  direction  in  a  will  that  the  residue  of  the  estate  of  testator  be  placed 
in  hands  of  a  person  named,  '*  to  be  bestowed  in  a  manner  which  he 
may  wisely  direct,"  creates  a  trust  which  is  invalid,  because  of  the  ab- 
sence of  a  defined  beneficiary  entitled  to  enforce  its  execution,  and  as 
to  such  residue  the  testator  has  died  intestate.    Matter  qf  Foley ,  208. 

12.  Under  the  law,  the  injustice  of  a  competent  testator  towards  the  natural 
objects  of  his  loving  kindness  and  bounty  cannot  affect  the  validity  of 
his  will.    Matter  qf  l)e  Baun,  804. 

13.  Where  by  one  clause  of  his  will  a  testator  gives  to  one  of  his  sons  the 
use  of  a  specified  sum  of  money  during  his  life,  the  principal  upon  the 
death  of  the  son  to  be  paid  to  his  children,  and  in  another  clause  there 
is  bequeathed  to  a  daughter  '*  any  legacy  herein  given  which  may  from 
any  cause  lapse:"  Held,  that  at  the  death  of  testator,  the  daughter 
took  a  contingent  interest  which,  she  having  died  before  the  termina- 
tion of  the  life  estate,  at  the  death  of  the  life  beneficiary  vested  abso- 
lutely in  her  representatives.    Matter  qf  Mapes,  3.50. 

14.  Testatrix,  who  died  leaving  her  surviving  a  husband,  mother  and  two 
children,  provided  in  her  will  as  follows:  *'  I,  having  heretofore  advanc- 
ed money  to  my  son  Burke  L.  Sherman,  to  a  larger  amount  than  I  am 
now  able  to  give  to  my  daughter  Abba,  and  there  being  a  sum  of  money 
coming  to  me  from  my  father's  estate  now  deceased,  at  the  death  of 
my  mother,  which  as  I  understand  will  go  to  my  two  said  children  in 
equal  amounts  in  case  I  should  die  before  my  mother,  two  children  me 
surviving,  I  request  my  son,  Burke  L.  Sherman  to  give  his  share  to  his 
sister  Abba  to  be  used  for  her  education  and  maintenance."  The 
mother  of  testatrix  d  ied  after  her.  Held,  that  testatrix  d  led  intestate  as 
to  this  fund,  that  the  provision  of  the  will  raised  a  presumption  that 
there  had  been  advancements  to  the  son,  which  threw  on  the  son  the 
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burden  of  showing  that  there  had  been  such  a  change  of  circumstan- 
ces as  to  avoid  such  presumption.  In  the  absence  of  such  proof  by  the 
son,  the  fund  referred  to  should  be  divided  in  the  proportions  of  two 
thirds  to  the  daughter  and  one  third  to  the  husband.  Matter  of  Sher- 
man, 504. 

15.  The  words  in  a  will  "After  my  lawful  debts  are  paid,  I  give,"  etc., 
constitute  such  an  express  charge  upon  testator's  real  estate  as  will 
defeat  an  application  for  the  disposition  of  such  real  estate  for  the  pay- 
ment of  debts.    Code  Civ.  Pro.,  §  2750,  subd.  4.    Matter  of  Headra,  515. 

16.  Where  a  will,  after  directing  that  testator's  lawful  debts  be  paid,  and 
giving  certain  legacies,  provides  that  **  the  real  and  personal  estate 
whenever  found  shall  be  disposed  of  as  deemed  best  by  my  executor  " 
— this  latter  provision  gives  to  the  excutor  a  valid  power  of  sale  for  the 
purpose,  among  others,  of  the  payment  of  the  debts  of  testator.    Id. 

17.  In  such  case  the  words  **  shall  be  disposed  of  "  are  equivalent  to  "  shall 
be  sold,"  that  being  evidently  under  the  terms  of  the  will,  the  disposi- 
tion contemplated  by  the  testator.    Id, 

18.  Testatrix,  a  married  woman,  executed  a  will  in  this  state.  Thereafter 
and  while  still  a  resident  of  this  state  she  had  two  children.  After- 
wards removing  with  her  husband  and  children  to  the  state  of  Rhode 
Island,  she  there  had  another  child  and  died  a  resident  of  that  state. 
Her  entire  property  consisted  of  personal  property  in  this  state.  The 
laws  of  both  New  York  (4  Rev.  Stat.,  8th  ed.,  p.  2549,  §49)  and  those 
of  Rhode  Island  (Pub.  St.,  title  24,  chap.  182,  §  12)  provide  tliat  a  child 
bom  after  the  making  of  a  will  in  which  no  provision  is  made  for  him, 
shall  have  the  same  interest  in  the  estate  of  his  parent  as  if  the  parent 
had  died  intestate.  Testatrix  at  her  death  left  a  husband  who  under 
both  the  laws  of  New  York  and  Rhode  Island  would  in  case  of  intes- 
tacy have  taken  the  whole  of  the  personal  estate.  Testatrix  left  how- 
ever a  wiU  disposing  of  all  her  personal  property:  IJeldy  that  in  such 
case  the  children  of  testatrix  would  have  taken  nothing  had  their 
mother  died  intestate,  and  therefore  were  entitled  to  no  part  of  the  be- 
queathed estate,  and  that  such  estate  should  be  distributed  in  accordance 
with  the  terms  of  the  will.    Matter  of  Witter^  530. 

See  Execution  of  Will;  Pbobate  of  Will. 

WITHHOLDING. 

Where  a  person  has  taken  possession  of  certain  personal  property  belong- 
ing to  the  estate  of  a  decedent,  and  which  he  has  delivered  to  others, 
under  a  claim  that  he  has  done  so  In  accordance  with  the  wishes  of  de- 
cedent, the  burden  is  on  such  person  to  show  that  such  property  is  not 
still  under  his  control,  and  in  the  absence  of  such  proof,  his  failure  to 
repair  his  former  illegal  action  is  a  withholding.  The  law  presumes 
every  act  in  itself  unlawful,  to  have  been  wrongfully  intended  until  the 
contrary  appears.  In  such  a  case,  where  the  respondent  Is  an  inter- 
loper, who  gained  control  illegally  of  the  property,  and  has  unwillingly 
disclosed  information  with  reference  to  its  existence  and  whereabouts, 


